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SUPPORTING STATEMENT 
FISHERIES CERTIFICATE OF ORIGIN 

OMB CONTROL NO. 0648-0335 
 
 
A. JUSTIFICATION 
 
1.  Explain the circumstances that make the collection of information necessary. 
 
This is a request for revision of a currently approved collection. 
 
The purpose of this collection of information is to implement certain requirements of the Marine 
Mammal Protection Act (MMPA), 16 U.S.C. 1361 et seq., and the Dolphin Protection Consumer 
Information Act (DPCIA), 16 U.S.C. 1385.  The MMPA and the DPCIA authorize the Secretary 
of Commerce to promulgate regulations that restrict the fishing, sale, importation, and 
transportation of tuna that is not dolphin-safe and of certain other fish and fish products when 
they have been harvested by large-scale high seas driftnets (for which entry into the United States 
(U.S.) is prohibited), and to implement the DPCIA’s dolphin-safe labeling standard.  The 
National Oceanic and Atmospheric Administration (NOAA) Form 370 (also known as the 
Fisheries Certificate of Origin; FCO) documents the dolphin-safe status of tuna import shipments 
and may also be used on a voluntary basis by U.S. fishermen to document domestic tuna 
harvests. 
 
The National Marine Fisheries Service (NMFS) issued an interim final rule (RIN 0648-BF73) on 
March 23, 2016 that amended regulations governing use of the dolphin-safe label.  As it relates 
to this revision, regulations at 50 CFR 216.91(a)(3)(v) and 216.91(a)(5)(ii) allow the NMFS 
Assistant Administrator (Assistant Administrator) to make a determination that a regular and 
significant association between dolphins and tuna (similar to the association between dolphins 
and tuna in the eastern tropical Pacific Ocean (ETP)) or a regular and significant mortality or 
serious injury of dolphins is occurring in a fishery.  Any such determination by the Assistant 
Administrator will be published in a Federal Register notice and apply to tuna harvested on 
fishing trips that begin on or after 60 days after the publication of the Federal Register notice. 
 
On September 28, 2016, the Assistant Administrator made a determination of regular and 
significant mortality and serious injury of dolphins in gillnet fisheries in the Indian Ocean (see 
Federal Register Notice 81 FR 66625).  This will affect certain importations of frozen and/or 
processed tuna product labeled dolphin-safe where the tuna was harvested on fishing trips that 
begin on or after November 28, 2016.  Importers of applicable product will need to include, 
among other already approved information from collection 0648-0335, a dolphin-safe tuna 
related observer statement and a chain of custody document signed by a government 
representative.  There is no standard format or form for an observer statement or chain of 
custody government certificate.  Requirements of each statement/certification are discussed in 
Question 2. 
 
In regards to public reporting burden for this information collection, the total estimated average 
time per response remains at 25 minutes, including time for reviewing instructions, searching 
existing data sources, gathering and maintaining the data, and completing and reviewing the 
collection of information. 

http://www.nmfs.noaa.gov/pr/laws/mmpa/text.htm
http://www.nmfs.noaa.gov/pr/laws/mmpa/text.htm
http://www.nmfs.noaa.gov/pr/laws/mmpa/text.htm
http://www.law.cornell.edu/uscode/text/16/1385
http://www.law.cornell.edu/uscode/text/16/1385
http://www.law.cornell.edu/uscode/text/16/1385
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The changes to the information collection due to this revision are intended to better ensure 
“dolphin safe” labels comply with the requirements of the DPCIA and to ensure the U.S. satisfies 
its obligation as a member of the World Trade Organization. 
 
2.  Explain how, by whom, how frequently, and for what purpose the information will be 
used.  If the information collected will be disseminated to the public or used to support 
information that will be disseminated to the public, then explain how the collection 
complies with all applicable Information Quality Guidelines.  
 
The FCO provides NMFS with information concerning the origin, type, and quantity of 
imported tuna and tuna products.  The FCO also provides a mechanism for foreign exporters 
and government officials to document and certify the fishing method and dolphin-safe status of 
the accompanying shipment.  As of September 20, 2016 FCO submissions, along with related 
importation data, must be submitted electronically and as attachments to the U.S. Customs and 
Border Protection (CBP) Automated Commercial Environment (ACE) and Document Imaging 
System (DIS) in advance of or at the time of importation, thus, assisting the CBP in preventing 
tuna products from entering the U.S. without proper documentation.  
 
If the importation includes tuna and/or tuna products harvested by an ETP large purse seine 
vessel (having a carrying capacity of more than 400 short tons), then valid documentation signed 
by a representative of the appropriate International Dolphin Conservation Program (IDCP) 
member nation must be attached to the FCO certifying that: 1) there was an IDCP-approved 
observer on board the vessel during the entire trip; 2) no purse seine net was intentionally 
deployed on or to encircle dolphins during the fishing trip and no dolphins were killed or 
seriously injured in the sets in which the tuna were caught; and 3) a listing of the numbers for 
the associated Tuna Tracking Forms that contain the captain’s and observer’s certifications has 
been provided. 
 
If an importation includes frozen tuna and/or tuna products harvested by fishing vessels other than 
ETP large purse seine vessels or large-scale high seas driftnet vessels (the latter for which entry 
into the United States is prohibited), in any fishery for which the Assistant Administrator has not 
determined that there is a regular and significant mortality or serious injury of dolphins and/or a 
regular and significant association occurring between dolphins and tuna, NMFS regulations 
require for fishing trips that begin on or after May 21, 2016, valid documentation by 1) the 
captain of the vessel, and where applicable, documentation by either a qualified and authorized 
observer or an authorized representative of a nation participating in the observer program, 
certifying that no purse seine net or other fishing gear was intentionally deployed on or used to 
encircle dolphins during the fishing trip and that no dolphins were killed or seriously injured in 
the sets in which the tuna were caught; and 2) the captain of the vessel certifying completion of 
the NMFS dolphin-safe captain’s training course. 
 
If an importation includes frozen tuna and/or tuna products harvested by fishing vessels other than 
ETP large purse seine vessels or large-scale high seas driftnet vessels (the latter for which entry 
into the United States is prohibited), in any fishery for which the Assistant Administrator has  
determined that there is a regular and significant mortality or serious injury of dolphins and/or a 
regular and significant association occurring between dolphins and tuna, NMFS regulations 
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require for fishing trips that begin on or after 60 days after publication in the Federal Register of 
such determination, a written statement executed by 1) the Captain of the vessel and an observer 
participating in a national or international program acceptable to the Assistant Administrator 
(unless the Assistant Administrator determines an observer statement is unnecessary) certifying 
that: (A) no fishing gear was intentionally deployed on or used to encircle dolphins during the 
trip on which the tuna were caught; (B) no dolphins were killed or seriously injured in the sets or 
other gear deployments in which the tuna were caught; and (C) dolphin-safe tuna was physically 
kept separate from non-dolphin-safe tuna by the use of netting, other material, or separate storage 
areas from the time of capture through unloading; and 2) a statement from the the captain of the 
vessel certifying completion of the NMFS dolphin-safe captain’s training course.  Additionally, a 
government certificate is required, signed by a representative of the vessel flag nation or the 
processing nation (if processed in another nation) certifying that: (A) the catch documentation is 
correct; (B) the tuna or tuna products meet the U.S. dolphin-safe labeling standards; and (C) the 
chain of custody information is correct. 
 
NMFS has made use of the FCO in documenting the entry of frozen and/or processed tuna into 
the United States for a number of years. NMFS has also used the information collected on the 
FCO in litigation, fisheries management decisions, and international negotiation decisions. 
 
The information collected will not be disseminated to the public since it is confidential and 
handled in accordance with NOAA Administrative Order 216-100. The main purpose of the 
form is to satisfy the legal mandates of Congress. 
 
In the event summarized information is used to support publicly disseminated information, then, 
as explained in the preceding paragraphs, the information gathered can be shown to have utility.  
NMFS will retain control over the information and safeguard it from improper use, modification, 
and destruction, consistent with National Oceanic and Atmospheric Administration (NOAA) 
standards for confidentiality, privacy, and electronic information.  See response to Question 10 
of this Supporting Statement for more information on confidentiality and privacy. The 
information collection is designed to yield data that meet all applicable information quality 
guidelines.  Prior to dissemination, the information will be subjected to quality control measures 
and a pre-dissemination review pursuant to Section 515 of Public Law 106-554. 
 
3.  Describe whether, and to what extent, the collection of information involves the use of 
automated, electronic, mechanical, or other technological techniques or other forms of 
information technology. 
 
The FCO form is available for online completion or downloading from the NMFS web site at 
http://www.nmfs.noaa.gov/pr/dolphinsafe for use on the respondent’s own computer system.  As 
of September 20, 2016, NMFS regulations at 50 CFR 216.24(f)(2) require the electronic 
submission of FCOs to CBP in advance of or at the time of importation.  Thus, hard copy 
submissions of the FCO are no longer accepted for importations that occur on or after September 
20, 2016.  These new regulations have eliminated the prior burden to supply the FCO twice to 
the U.S. Government: once to CBP at the time of importation and a copy to NMFS within 10 
days of the shipment. 
 

http://www.corporateservices.noaa.gov/ames/administrative_orders/chapter_216/216-100.html
http://www.fws.gov/informationquality/section515.html
http://www.nmfs.noaa.gov/pr/dolphinsafe
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4.  Describe efforts to identify duplication. 
 
The FCO was one of the first forms developed by NMFS to document information regarding the 
importation of tuna products, to certify that certain fishery products were not harvested using 
high seas driftnets, and to declare the dolphin-safe status of the tuna import. The same or similar 
information is not available through any other known information collection. 
 
5.  If the collection of information involves small businesses or other small entities, describe 
the methods used to minimize burden.  
 
This collection does not have a significant impact on small entities. 
 
6.  Describe the consequences to the Federal program or policy activities if the collection is 
not conducted or is conducted less frequently.  
 
The Secretary of Commerce would not be able to meet the mandates of the applicable laws and 
regulations if the information collection was not conducted.  Litigation against the Federal 
Government would likely ensue. 
 
7.  Explain any special circumstances that require the collection to be conducted in a 
manner inconsistent with OMB guidelines.  
 
This information collection is consistent with OMB guidelines (5 CFR 1320.6), except that 
submission is required for each shipment of tuna and covered fish products that enters the United 
States. This may be more frequent than quarterly for some importers. 
 
8.  Provide information on the PRA Federal Register Notice that solicited public comments 
on the information collection prior to this submission.  Summarize the public comments 
received in response to that notice and describe the actions taken by the agency in response 
to those comments.  Describe the efforts to consult with persons outside the agency to 
obtain their views on the availability of data, frequency of collection, the clarity of 
instructions and recordkeeping, disclosure, or reporting format (if any), and on the data 
elements to be recorded, disclosed, or reported. 
 
Public comment was sought via an interim final rule (RIN 0648-BF73), published on March 23, 
2016, which imposes a new observer certificate from a national or international observer 
program acceptable to the Assistant Administrator due to a determination made by the Assistant 
Administrator that a “regular and significant” association between dolphins and tuna (similar to 
the association between dolphins and tuna in the ETP) or a regular and significant mortality or 
serious injury of dolphins is occurring unless the Assistant Administrator determines an observer 
statement is unnecessary.  RIN 0648-BF73 also imposes a chain of custody certificate triggered 
by such a determination and is to be signed by a representative from the vessel flag nation or the 
processing nation (if processed in another nation). 

Nine public comments were received for RIN 0648-BF73.  Six commenters did not reference the 
new observer statement requirement nor the new chain of custody-related government 
certification due to a determination by the Assistant Administrator.  Two commenters asked what 
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process NMFS will employ in order for the Assistant Administrator to make such a 
determination.  Two commenters referenced the new observer statement: one strongly in favor of 
the requirement as written and one asked what process the Assistant Administrator will use to 
determine whether a national or international observer program is acceptable.  One commenter 
also asked which government will be responsible for the issuance of the government certificate 
that would be required due to a determination made by the Assistant Administrator (i.e. the 
government of the vessel flag, the government where the catch was landed, or the government 
responsible for the waters where the fish was harvested). 

In response to the above comments, NMFS has developed internal guidance to be used by the 
Assistant Administrator to make a determination of “regular and significant” association and/or 
“regular and significant” mortality and serious injury of dolphins.  NMFS has also adopted 
criteria that the Assistant Administrator will use to determine whether a national or international 
observer program is acceptable (see Federal Register notice published July 14, 2014; 79 FR 
40718) and whether an observer statement from the determined fishery is unnecessary.  Finally, 
as per 50 CFR 216.91(a)(5)(ii), the chain of custody-related certificate required for tuna 
designated dolphin-safe, due to a determination by the Assistant Administrator, is to be signed by 
a representative of the vessel flag nation or the processing nation (if processed in another nation).  

The first determination of regular and significant mortality and serious injury of dolphins was 
made by the NMFS Assistant Administrator on September 28, 2016 and will be effective on 
certain fishing trips that begin on or after November 28, 2016 (see Federal Register Notice 81 FR 
66625).  NMFS will also respond formally to all comments received from the March 2016 
interim final rule when the final rule is published. 
 
9.  Explain any decisions to provide payments or gifts to respondents, other than 
remuneration of contractors or grantees. 
 
No payments or gifts are provided. 
 
10.  Describe any assurance of confidentiality provided to respondents and the basis for 
assurance in statute, regulation, or agency policy. 
 
As stated on the FCO, the information collection is considered confidential as per the DPCIA 
and is treated as such in accordance with NOAA Administrative Order 216-100.  Information 
collected is handled in compliance with agency filing and retention policy. 
 
11.  Provide additional justification for any questions of a sensitive nature, such as sexual 
behavior and attitudes, religious beliefs, and other matters that are commonly considered 
private. 
 
No questions of a sensitive nature are included in this information collection. 
 
12.  Provide an estimate in hours of the burden of the collection of information. 
 
In recent years, program data shows approximately 430 different respondents submitted 
approximately 13,000 responses. It is estimated that each response averages 25 minutes, 

http://www.corporateservices.noaa.gov/ames/administrative_orders/chapter_216/216-100.html
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including records retention and making copies as needed. Therefore, the estimate in hours of the 
burden of the collection of information is: 
 

13,000 responses x 25 minutes/response x 1 hour/60 minutes = 5,417 hours. 
 
No burden was added due to the new certifications, as they would have only affected only two 
shipments of tuna over the past 3 years (both by the same respondent) since 2013.   
 
13.  Provide an estimate of the total annual cost burden to the respondents or record-
keepers resulting from the collection (excluding the value of the burden hours in Question 
12 above). 
 
In a final rule published by NMFS on August 3, 2016 (81 FR 51126; RIN 0648-AX63), there is a 
new requirement that 100% of FCO submissions (including the attached 
certifications/statements) associated with importations occurring on or after September 20, 2016 
are to be submitted electronically to CBP ACE and DIS.  Therefore, there is no longer an annual 
cost burden to the respondents, other than the de minimis costs associated for Internet 
transmission and electronic storage of files on server hardware. 
 
14.  Provide estimates of annualized cost to the Federal government. 
 
Staff hours to collect, analyze, input, and file 13,000 collections per year: 

13,000 forms x 6 minutes/form x 1 hour/60 minutes = 1,300 staff hours/year 
 

Three minutes analysis per collection @ $19.79/hr (hourly wage average for two 
contractors) 

Three minutes = 0.05 hours x $19.79 = $0.99 
Two minutes data entry per collection @ $19.79 

Two minutes = 0.0333 hours x $19.79 = $0.66 
One minute filing per collection @ $19.79 

One minute = 0.0166 hours x $19.79 = $0.33 
13,000 responses/year x ($0.99 + $0.66 + $0.33) = $25,740 

 
15.  Explain the reasons for any program changes or adjustments. 
 
As mentioned in the response to Question 13 above, a recently published final rule (RIN 0648-
AX63) now requires 100% electronic submission of the FCO and associated 
certifications/statements.  This is a change from approximately 50% of the submissions being 
electronic at the time of the most recent extension renewal for this collection was approved. 
 
16.  For collections whose results will be published, outline the plans for tabulation and 
publication. 
 
Not Applicable. 
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17.  If seeking approval to not display the expiration date for OMB approval of the 
information collection, explain the reasons why display would be inappropriate. 
 
Not Applicable. 
 
18.  Explain each exception to the certification statement. 
 
Not Applicable. 
 
 
B. COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS 
 
This collection does not employ statistical methods. 



NOAA Form 370
OMB#:  0648-0335     
APPROVAL EXPIRES: July 31, 2019

U.S. DEPARTMENT OF COMMERCE

NA TIO NA L O CE ANIC A ND A TM O S PHE RIC A DM INIS TRA TIO N

NATIONAL M ARINE FISHERIES SERVICE (NMFS)

Fisheries Certificate of Origin 1. Customs Entry Identification

___________________________________
Customs Entry Number (11 digits)

___________________________________
Date of Entry

2. Exporter (Name and Address)

Telephone Number:

3. Importer (Name and Address)

Telephone Number:

 4. DESCRIPTION OF FISH

U.S. Tariff Schedule Number,
Species Description, and Product Form

Weight
(kg.)

Ocean
Area

Fishing
Gear

Vessel
Flag

Trip Dates
Begin-End

Vessel Name

5. DOLPHIN SAFE STATUS - check the statement that applies.

A. The tuna or tuna products described herein are not certified to be dolphin safe and contain no marks or labels that indicate otherwise.

B. The tuna or tuna products described herein are certified to be dolphin safe:

(1) Tuna not harvested with a purse seine net, and not harvested in any fishery that has been identified by the Assistant Administrator as
causing a regular and significant mortality or serious injury of dolphins and/or a regular and significant association between dolphins and tuna, 
with valid documentation by: (1) the captain of the vessel and, where applicable, by either a qualified and authorized observer or by an 
authorized representative of a nation participating in the observer program, certifying that no purse seine net or other fishing gear was 
intentionally deployed on or used to encircle dolphins during the fishing trip and that no dolphins were killed or seriously injured in the sets
or other gear deployments in which the tuna were caught and; (2) by the captain of the vessel certifying completion of the NMFS dolphin-safe
captain’s training course.  See instructions.   Certification(s) attached.

(2) Tuna harvested using a purse seine net outside the Eastern Tropical Pacific Ocean (ETP), in any fishery for which the Assistant 
Administrator has not determined that there is a regular and significant mortality or serious injury to dolphins and/or a regular and significant
association occurring between dolphins and tuna, with valid documentation by: (1) the captain of the vessel, and where applicable, 
documentation by either a qualified and authorized observer or by an authorized representative of a nation participating in the observer program,
certifying that no purse seine net or other fishing gear was intentionally deployed on or used to encircle dolphins during the fishing trip and that no
dolphins were killed or seriously injured in the sets in which the tuna were caught and; (2) the captain of the vessel certifying completion of the
NMFS dolphin-safe captain’s training course.  See instructions.  Certification(s) attached.

(3) Tuna harvested in a fishery in which the Assistant Administrator has determined there is a regular and significant mortality or serious 
injury to dolphins and/or a regular and significant association occurring between dolphins and tuna, with valid documentation by: (1) the captain of
the vessel, and where applicable, by an authorized observer certifying that no purse seine net or other fishing gear was intentionally deployed on 
or used to encircle dolphins during the fishing trip and that no dolphins were killed or seriously injured in the sets or other gear deployments in 
which the tuna were caught and; (2) the captain of the vessel certifying completion of the NMFS dolphin-safe captain’s training course.  Valid
documentation is also required that is signed by a representative of the vessel flag nation or the processing nation (if processed in another nation)
certifying that: A) the catch documentation is correct; B) the tuna or tuna products meet the U.S. dolphin-safe labeling standards under 50 CFR
216.91(a); and C) the chain of custody information is correct.  See instructions.  Certification(s)  attached.

(4) Tuna harvested in the ETP by a purse seine vessel having a carrying capacity of 400 short tons (362.8 mt) or less, with valid documentation 
by: (1) the captain of the vessel and, where applicable, by either a qualified and authorized observer or by an authorized representative of a 
nation participating in the observer program, certifying that no purse seine net or other fishing gear was intentionally deployed on or used to 
encircle dolphins during the fishing trip and that no dolphins were killed or seriously injured in the sets in which the tuna were caught and; (2) the
captain of the vessel certifying completion of the NMFS dolphin-safe captain’s training course.  See instructions. Certification(s) attached.

(5) Tuna harvested in the ETP by a purse seine vessel of more than 400 short tons (362.8 mt) carrying capacity, with valid documentation 
signed by a representative of the appropriate IDCP-member nation certifying that: (1) there was an IDCP-approved observer on board the 
vessel during the entire trip; (2) no purse seine net was intentionally deployed on or to encircle dolphins during the fishing trip and no 
dolphins were killed or seriously injured in the sets in which the tuna were caught; and (3) listing the numbers for the associated Tuna 
Tracking Forms which contain the captain's and observer’s certifications.  IDCP Member Nation Certification attached.

6. EXPORTER CERTIFICATION - I certify that the above information is complete, true, and correct to the best of my knowledge and belief.

Exporter Name (Print or Type)                                                                                              Signature and Date:

7. IMPORTER/PROCESSOR ENDORSEMENT

(Name and Address)                                                                                                              Signature and Date:



GENERAL INFORMATION – The information requested on this form is necessary to substantiate the origin and method of harvest of tuna
as required by 50 CFR Part 216.24(f).  This form is required for all frozen and/or processed tuna and tuna products entered into the United
States (see 50 CFR 216.24(f)(2)(i) or (ii)).  This form is not required for fresh tuna.  This form may also be used to document U.S. domestic
landings and shipments of certain tuna and tuna products as required by 50 CFR Part 216.92(a).  The information submitted on the form will
be used to determine whether or not the listed shipment will be allowed entry into the United States.  The information provided will be treated
as confidential in accordance with NOAA Administrative Order 216-100.  This form and associated certifications are to be submitted
electronically to the U.S. Customs and Border Protection by a customs broker acting on behalf of the importer of record.  Questions
concerning the use of the form may be directed to (562) 980-4073.  This form may be downloaded from the Internet at
http://www.nmfs.noaa.gov/pr/dolphinsafe and reproduced as necessary.

INSTRUCTIONS.

1. CUSTOMS ENTRY IDENTIFICATION -  Importer must enter the shipment’s assigned U.S. Customs and Border Protection Entry Number
and the projected date of entry (day/month/year, e.g., 12/Dec/2012).

 
2. EXPORTER - Enter company name and address of exporter and contact phone number of responsible company representative.
 
3. IMPORTER - Enter name and address of the importer of record and contact phone number of responsible company representative.

4. DESCRIPTION OF FISH -

U.S. HARMONIZED TARIFF SCHEDULE NUMBER, SPECIES DESCRIPTION AND PRODUCT FORM - Enter U.S. HTS Number of
the tuna or tuna product (see 50 CFR 216.24(f)(2) for more information), the species description and product form in English.  

WEIGHT - Enter the total net weight of the shipment in kilograms.

OCEAN AREA OF CATCH - Enter the ocean area in which the fish contained in this shipment were harvested:
EA - Eastern Atlantic (east of 45° W. longitude) WA -  Western Atlantic (west of 45° W. longitude)
IND - Indian Ocean CAR -  Caribbean Sea
NP - North Pacific Ocean (north of 40°N. latitude) OTH -  Other- Describe Area                                 
ETP - Eastern Tropical Pacific (east of 160° W. longitude, between 40° N. and 40° S. latitude)
SP - South Pacific Ocean (west of 160° W. longitude, south of 15° S. latitude and east of 160° W. longitude, south of 40°

S. latitude)
WP - Western Pacific Ocean (west of 160° W. longitude and north of 15° S. latitude)

FISHING GEAR - Enter gear used to harvest fish 
PL  - Pole and Line, Hook and Line DN -  Large-scale Driftnet (High Seas)
PS  - Purse Seine Net LL -  Longline
OTH  - Other Type. Describe                                        GN -  Gillnet less than 1.5 miles (2.4 km) in total length      

   
VESSEL FLAG - Enter the country under whose laws the fishing vessel operated, or for certified charter vessels, enter the country that
accepted responsibility for the vessel’s fishing operations.

TRIP DATES - Enter the exact beginning and ending dates (day/month/year, e.g., 12/Dec/2012) of the fishing trip during which the
described shipment of fish was harvested.

VESSEL NAME - Enter the name of the fishing vessel.

5. DOLPHIN SAFE STATUS - Must be completed for all tuna or tuna products.   Check only one statement.  Use a separate form if more
than one statement applies (e.g., the shipment contains tuna caught using multiple gear types).  For tuna harvested on fishing trips that
began before July 13, 2013: for 5(B)(1) and (4), no certifications required; for 5B(2), the captain of the vessel must certify that no purse
seine net was intentionally deployed on or used to encircle dolphins during the particular trip on which the tuna was harvested.  For tuna
harvested on fishing trips that began on or after July 13, 2013 and before May 21, 2016: for 5B:(1), (2), and (4), the captain must certify
that no dolphins were killed or seriously injured in the sets or other gear deployments in which the tuna were caught and, in addition, for
5B(2), that no purse seine net was intentionally deployed on or used to encircle dolphins during the fishing trip in which the tuna were
caught.  For tuna harvested on fishing trips that began on or after May 21, 2016, for 5B(1), (2), and (4), the captain must certify: 1) that
no purse seine net or other fishing gear was intentionally deployed on or used to encircle dolphins during the fishing trip and no dolphins
were killed o r seriously injured in the sets or other gear deployments in which the tuna were caught; and 2) that the captain has completed
the NMFS dolphin-safe captain’s training course found on the Internet at http://www.nmfs.noaa.gov/pr/dophinsafe.  In addition, a statement
by an observer or a representative of a nation participating in the observer program may be required either where: 1) NMFS has
determined that the observer program is qualified and authorized to issue observer statements for purposes of the dolphin-safe labeling
program; or 2) where the Assistant Administrator has determined that a regular and significant mortality or serious injury to dolphins exists
and/or a regular and significant association is occurring between dolphins and tuna, as indicated in 5B(3).  Also for 5B(3), tuna or tuna
products designated as dolphin-safe are accompanied by valid documentation signed by a representative of the vessel flag nation or the
processing nation (if processed in another nation) certifying that:  A) the catch documentation is correct; B) the tuna or tuna products meet
the U.S. dolphin-safe labeling standards under 50 CFR 216.091(a); and C) the chain of custody information is correct.

6. EXPORTER CERTIFICATION - Must be signed and dated (day/month/year, e.g., 12/Dec/2012) by a responsible official of the export
company listed in block 2.

7. IMPORTER/PROCESSOR ENDORSEMENT - Each importer or processor who takes custody of the shipment must sign and date the
form to certify that the form and attached documentation accurately describe the shipment of tuna that they accompany.  Use an additional
form if more importer/processor endorsements are required.

Public reporting burden for this collection of information is estimated to average 25 minutes per response, including time for reviewing instructions, searching
existing data sources, gathering and maintaining the data, and completing and reviewing the collection of information.  Send comments regarding this burden
estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to the above address.  Notwithstanding any other
provision of the law, no person is required to respond to, nor shall any person be subject to a penalty for failure to comply with, a collection of information
subject to the requirements of the Paperwork Reduction Act, unless that collection of information displays a currently valid OMB Control Number.

http://swr.ucsd.edu/noaa370.htm
http://www.nmfs.noaa.gov/pr/dophinsafe
http://www.nmfs.noaa.gov/pr/dolphinsafe.


UNITED STATES DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
West Coast Region 
7600 Sand Point Way N.E., Bldg. 1 
Seattle, Washington 98115 

March 15, 2016 150413 WCR20 l 6SF00020:CB 

MEMORANDUM FOR: Eileen Sobeck 

THROUGH: 

FROM: 

SUBJECT: 

Assistant Administrator for Fisheries 

John Henderschedt 
Director, Office of International Affairs and Seafood Inspection 

/»UtAAShil 
William W. Stelle, Jr. 
Regional Administrator 

Interim Final Rule to Enhance Document Requirements and Captain 
Training Requirements to Support Use of the Dolphin-Safe Label on 
Tuna Products; RIN 0648-BF73 - DECISION MEMORANDUM 

I request that you make determinations about the interim final rule and transmit it to the NOAA 
General Counsel and the Department of Commerce General Counsel for clearance to publish in 
the Federal Register. This interim final rule will amend regulations governing the use of 
dolphin-safe labels on tuna products under the Dolphin Protection Consumer Information Act 
(DPCIA). This action is intended to ensure that the United States comes into compliance with its 
obligations as a Member of the World Trade Organization (WTO). The action has been deemed 
to be controversial. 

BACKGROUND 

In 2008, Mexico initiated a WTO dispute settlement proceeding to challenge the U.S. dolphin
safe labeling measure, as set out in the DPCIA, Department of Commerce DPCIA regulations 
(50 CFR 216.91-216.92), and a federal court decision (Earth Island Institute v. Hogarth, 494 
F.3d 757 (9th Cir. 2007)). Among other requirements, the U.S. dolphin-safe labeling measure 
does not allow tuna products to be labeled dolphin-safe if they contain tuna caught by 
intentionally encircling and deploying purse seine nets on dolphins. On June 13, 2012, the WTO 
Dispute Settlement Body adopted the WTO compliance panel and Appellate Body reports and 
ruled that the U.S. dolphin-safe labeling measure discriminated against Mexican tuna product 
and was, therefore, inconsistent with our WTO obligations. This conclusion was based on a 
finding that the U.S. measure did not set conditions for use of the label in a way that reflects the 
risks faced by dolphins in different oceans. 

In response to this finding, the National Marine Fisheries Service (NMFS) published a final rule 
on July 9, 2013, amending regulations under the DPCIA to enhance documentary evidence that 
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supports the U.S. dolphin-safe label (78 FR 40997). Subsequently, the WTO compliance panel 
found that the revised U.S. measure still discriminated against Mexican tuna product, and, on 
November 20, 2015, the WTO Appellate Body upheld the compliance panel's finding that the 
United States had not brought its measure into compliance with its WTO obligations. 

On February 5, 2016, NMFS published a proposed rule (8 1 FR 6210) as the first phase of a U.S. 
seafood traceability program (referred to hereafter as the "Traceability Rule"). This proposed 
rule would establish filing and recordkeeping procedures relating to the importation of certain 
fish and fish products in order to implement the Magnuson-Stevens Fishery Conservation and 
Management Act's prohibition on the import and trade in interstate or foreign commerce offish 
taken, possessed, transported, or sold in violation of any foreign law or regulation. The concept 
of chain of custody documentation requirements for importers and U.S. processors of tuna and 
tuna product in the proposed Traceability Rule have been incorporated into this interim final rule 
to address one of the concerns raised by the WTO in the recent compliance proceeding. Since 
we are finalizing certain chain of custody provisions in the Traceability Rule before the public 
comment period ends on April 5, 2016, three public comments from the proposed Traceability 
Rule were reviewed to date. None of those comments focus specifically on the chain of custody 
topic. Two of the commenters stated that the proposed Traceability Rule does not go far enough 
to adequately trace all seafood; the third commenter was in favor of the proposed Traceability 
Rule as written. Any additional relevant comments received on the Traceability Rule will be 
considered with other public comments received on this interim final rule. 

This interim final rule: 

(1) modifies the regulations (referred to hereafter as the "determination provisions") 
under which the NOAA Assistant Administrator for Fisheries (Assistant Administrator), 
on behalf of the Secretary of Commerce, may require proof of an observer certification if 
the Assistant Administrator determines that a fishery has a regular and significant 
association between dolphins and tuna and/or has a regular and significant mortality or 
serious injury of dolphins, to apply equally to purse seine and other gear-type tuna 
fisheries; 

(2) provides that a government certificate validating the catch documentation, 
segregation, and chain of custody may be required for tuna produced from a fishery about 
which the Assistant Administrator has made a determination under the determination 
provisions; 

(3) restructures 50 CFR 216.91(a) such that the regulations now provide for one 
streamlined certification regarding intentional deployment and mortality/serious injury 
for all fisheries, other than the eastern tropical Pacific Ocean large purse seine fishery 
(i.e., where a vessel has a carrying capacity of more than 400 short tons (362.8mt)), that 
produce tuna that is potentially eligible for the dolphin-safe label; 

(4) modifies the Fisheries Certificate of Origin (FCO) to require captains to complete a 
training for certifications that must accompany the FCO; 

(5) incorporates the approach taken in the traceability rule with regard to chain of custody 
tracking requirements for tuna and tuna product; and 

(6) makes several non-substantive modifications to the regulations. This interim final 
rule brings the United States into compliance with its obligations as a Member of the 
WTO. 
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NMFS does not anticipate any significant impacts to U.S. processors, importers, or fishermen. 
However, this interim final rule will impose additional burdens to the harvesting fleet and canned 
processors of the tuna industry (both domestic and foreign) where the tuna product is labeled 
dolphin-safe in the United States. This includes the requirement for captains (worldwide) 
producing tuna for the U.S. tuna product market to certify completion ofNMFS' online dolphin
safe captain' s training course and for U.S. importers and processors to maintain chain of custody 
documentation, which was previously not required. Furthermore, commerce might be affected 
by this rule because, whether or not labeled "dolphin-safe," tuna on the U.S. market must comply 
with the labeling standards, unless the tuna was harvested in compliance with the International 
Dolphin Conservation Program by a vessel from a nation that is a member of the Inter-American 
Tropical Tuna Commission (16 U.S.C. § 1417(a)(l); 50 CFR 216.24(f)(12)). 

RECOMMENDATIONS 

I recommend you approve and issue this interim final rule, which is consistent with the Dolphin 
Protection Consumer Information Act and other applicable law. 

I recommend you sign the attached clearance memorandum to the NOAA General Counsel, and 
sign the attached clearance memorandum to the Chief Counsel for Regulation, Department of 
Commerce. 

Attachments 
cc: F/WCR - Thom, Turner, Taylor 

F/SF - Risenhoover 
F/PIRO - Tosatto 
F/SI - Henderschedt 
GC-SW - Feder 

Date 

Date 



Attachment 

DETERMINATIONS 

DOLPHIN PROTECTION CONSUMER INFORMATION ACT (DPCIA) 

I have determined that this rule is consistent with the DPCIA (16 U.S.C. 1385). The DPCIA 
authorizes the Secretary of Commerce, in consultation with the Secretary of the Department of 
Homeland Security (Customs and Border Protection was formerly under the Department of the 
Treasury), to promulgate such regulations to implement this Act, including regulations to provide 
for the effective tracking of tuna under the dolphin-safe labeling standard. The authority to 
promulgate regulations has been delegated to NMFS. 

ADMINISTRATIVE PROCEDURE ACT (APA) 

I find good cause to issue this interim final rule without advance notice in a proposed rule or the 
opportunity for advance public comment, and to make the rule effective immediately without 
providing a 30-day delay, because the limited time available to the United States to come into 
compliance with its WTO obligations makes advance notice and comment or delaying the 
effectiveness contrary to the public interest. Specifically, any delay in the effective date of the 
rule would delay the federal government's ability to have the United States come into 
compliance with its WTO obligations. Furthermore, any delay may adversely affect U.S. trade, 
as well as the federal government's ability to respond to Mexico's request for authorization to 
suspend the application to the United States of WTO concessions or other obligations, which 
could result in Mexico taking action that adversely affects U.S. interests (e.g. , increasing tariffs 
on U.S. goods). However, NMFS will consider public comments on this interim final rule after 
the date of effectiveness and, after consideration of any comment received, issue a final rule. 

NATIONAL ENVIRONMENT AL PROTECTION ACT (NEPA) 

This action is categorically excluded from the requirement to prepare an environmental 
assessment in accordance with NOAA Administrative Order 216-6. A memorandum was 
prepared that sets forth the decision to use a categorical exclusion because the rule would not 
result in any measurable impacts to the physical environment because its impacts would be 
limited to paperwork requirements and to altering certain tuna handling procedures in ways that 
will have a de minimis impact on the physical environment. 

REGULATORY FLEXIBILITY ACT (RFA) 

Prior notice and opportunity for public comment are not required for this interim final rule by 5 
U.S.C. 553, or any other law; therefore, the analytical requirements of the Regulatory Flexibility 
Act, 5 U.S.C. 601 et seq., are inapplicable. 



COASTAL ZONE MANAGEMENT ACT (CZMA) 

I have determined that this action does not affect the coastal zone. Therefore, no determination 
is required to be sent to coastal states under the CZMA. 

PAPERWORK REDUCTION ACT (PRA) 

This interim final rule implements chain of custody recordkeeping requirements and makes 
changes to the NOAA Form 370 and associated Captain's statement that require Office of 
Management and Budget (OMB) approval subject to the PRA under control numbers 0648-0335 
and 0648-0387. PRA requirements for control number 0648-0335 have been approved by OMB, 
via a Change Request. However, due to the urgency of this rule, advance public comment on 
control number 0648-0387 (which requires a revision to the collection) is not possible. The 
additional public reporting burden under control number 0648-0387 is estimated to average 30 
minutes per response for chain of custody recordkeeping, including the time for reviewing 
instructions, searching existing data sources, gathering and maintaining the data needed, and 
completing and reviewing the collection-of-information. 

The Department of Commerce plans to submit to OMB on March 16, 2016, an emergency 
request for review and approval of the additional collection under 0648-0387. We anticipate 
OMB will approve the emergency request prior to the filing of this rule; however, if it is not 
approved, then the effective date of the interim final rule will be postponed for those provisions 
subject control number 0648-0387, pending approval. Aside from the request for emergency 
approval, a Federal Register notice soliciting public comment for the collections covered by 
0648-0387 is expected to publish on or about March 17, 2016. The existing PRA approvals 
probably do not cover any new observer certifications and government certification that might be 
triggered by a determination of the Assistant Administrator for Fisheries under sections 
216.91(a)(3)(v) and (a)(5)(ii) of this interim final rule. If and when new collections are triggered 
under these provisions, NMFS will seek OMB clearance under the PRA for those collections, as 
necessary. 

ENDANGERED SPECIES ACT (ESA) 

I have determined that this action will not affect endangered and threatened species or critical 
habitat in any manner not considered in previous consultations under Section 7 of the ESA, 
which already considered the effects of labeling on listed species. 

MARINE MAMMAL PROTECTION ACT (MMPA) 

I have determined that if this action impacts marine mammals, the impacts would only be 
positive because the proposed strengthening of the standards for the dolphin-safe label is 
intended to encourage fishing to be conducted in ways that reduce the likelihood of killing or 
seriously injuring marine mammals. 



EXECUTIVE ORDER 12866 (E.O. 12866) 

Pursuant to the procedures established to implement section 6 ofE.O. 12866, the Office of 
Management and Budget has determined that this rule is not significant. 

EXECUTIVE ORDER 13132 (E.0. 13132) 

This rule does not contain policies with federalism implications under E.O. 13132. 

ESSENTIAL FISH HABITAT (EFH) 

I have determined that this action will have no adverse impact on essential fish habitat as the 
action is administrative in nature. Therefore, an EFH consultation is not required. 

INFORMATION QUALITY ACT (IQA) 

Pursuant to Section 515 of Public Law 106-554 (IQA), this information product has undergone a 
pre-dissemination review by NMFS West Coast Region, completed on March 14, 2016. The 
signed Pre-dissemination Review and Documentation Form is on file in that office and a copy of 
the form is included with this package. 
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