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SUPPORTING STATEMENT 
VIRGINIA MODIFIED POUND NET LEADER INSPECTION PROGRAM 

OMB CONTROL NO. 0648-0559 
 
 

A. JUSTIFICATION 
 

1. Explain the circumstances that make the collection of information necessary. 
 
This request is for extension of this information collection. 
 
On June 23, 2006, National Oceanic and Atmospheric Administration (NOAA), National Marine 
Fisheries Service (NMFS) issued a final rule (71 FR 36024), amending regulations for parts of 
50 CFR 222 and 223 under the authority of the Endangered Species Act (16 USC 1531 et seq.) 
requiring that, during the period of May 6 through July 15, any offshore pound net leader in the 
Virginia waters of the mainstem Chesapeake Bay, south of 37 19.0' N. lat. and west of 76 13.0' 
W. long., and all waters south of 37 13.0' N. lat. to the Chesapeake Bay Bridge Tunnel at the 
mouth of the Chesapeake Bay, and the James and York Rivers downstream of the first bridge in 
each tributary (referred to as “Pound Net Regulated Area I”), meet the definition of a modified 
pound net leader.   
 
A modified pound net leader is a pound net leader that is affixed to or resting on the sea floor and 
made of a lower portion of mesh and an upper portion of only vertical lines such that: the mesh 
size is equal to or less than 8 inches stretched mesh; at any particular point along the leader the 
height of the mesh from the seafloor to the top of the mesh must be no more than one-third the 
depth of the water at mean lower low water (average low water point during the lowest of two 
low tidal cycles) directly above that particular point; the mesh is held in place by vertical lines 
that extend from the top of the mesh up to a top line, which is a line that forms the uppermost 
part of the pound net leader; the vertical lines are equal to or greater than 5/16 inch in diameter 
and strung vertically at a minimum of every 2 feet; and the vertical lines are hard lay lines with a 
level of stiffness equivalent to the stiffness of a 5/16 inch diameter line composed of polyester 
wrapped around a blend of polypropylene and polyethylene and containing approximately 42 
visible twists of strands per foot of line.   
 
Without this final rule, existing regulations would have continued to prohibit all offshore pound 
net leaders in that area during that time frame.  While restrictions promulgated in 2004 on pound 
net leaders in the Virginia waters of the Chesapeake Bay outside the aforementioned area remain 
in effect (referred to as “Pound Net Regulated Area II”; May 5, 2004, 69 FR 24997), this final 
rule created an exception to those restrictions by allowing the use of modified pound net leaders 
in this area. 
 
After the 2006 final rule was published, NMFS determined that an onshore inspection program 
that checked a modified leader ready for deployment against the regulatory definition would help 
ensure the protection of sea turtles, while limiting the difficulties of and potential costs to 
fishermen associated with post-deployment inspections at sea.  For example, most of the pound 
net leader is typically set under the water, the water clarity in the Chesapeake Bay is generally 
poor, and there may be debris in the water that could endanger the inspector.  In addition, if a 

http://edocket.access.gpo.gov/2006/pdf/06-5608.pdf�
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=748b3f1fdc472402d8a37b9bf61fd39d&tpl=/ecfrbrowse/Title50/50cfr222_main_02.tpl�
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=748b3f1fdc472402d8a37b9bf61fd39d&tpl=/ecfrbrowse/Title50/50cfr223_main_02.tpl�
http://www.fws.gov/le/pdffiles/ESA.pdf�
http://edocket.access.gpo.gov/2004/pdf/04-10207.pdf�
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fisherman was asked to haul the leader for an inspection once it was deployed, there would be a 
loss in fishing time.  The modified leader configuration was developed to protect sea turtles, and 
it is important that the leaders deployed in this fishery meet the standards embodied in the 
regulations.  NMFS proposes to continue the inspection program that would: (1) provide 
fishermen with the assurance that their leaders meet the definition of a modified pound net leader 
before setting their gear, thereby limiting the costs associated with having to: (a) to haul their 
gear during the fishing season, (b) fix any parts of the leader determined by an authorized officer 
during an at-sea inspection to be non-compliant with the regulation, and (c) reset the gear;  
(2) provide managers with the knowledge that the offshore leaders in Pound Net Regulated Area 
I are configured in a “turtle-safe” manner; and (3) aid in enforcement efforts.  The final rule 
establishing the inspection program was published on November 18, 2008 (73 FR 68348), with 
information collection component approved on August 26, 2008.   
 
If a pound net fisherman is to use a modified pound net leader anywhere in Pound Net Regulated 
Area I or Pound Net Regulated Area II at any time during the period from May 6 through July 
15, he or she must adhere to the following requirements of the inspection program.   
 
First, the pound net fisherman, or his/her representative, must call NMFS at (757) 414-0128 at 
least 72 hours before the modified leaders are to be deployed.  During this call, the fisherman or 
representative and NMFS will discuss a meeting date, time, and location, as well as the 
fisherman’s plans for setting his/her gear.  While NMFS realizes that setting pound net gear is 
dependent upon weather conditions, allotting a window of 72 hours or more enables the 
fishermen and NMFS to arrange a mutually agreeable meeting time to examine the modified 
leaders.   
 
The second component of the inspection program involves NMFS meeting the fisherman at the 
dock, or another mutually agreeable place, to examine the gear for compliance with the 
definition of a modified pound net leader.  During the inspection, NMFS will ascertain whether 
the leader meets the following four criteria taken from the modified leader definition: (1) the 
lower portion of the leader is mesh and the upper portion consists of only vertical lines; (2) the 
mesh size is equal to or less than 8 inches stretched mesh; (3) the vertical lines are equal to or 
greater than 5/16 inch in diameter and strung vertically at least every 2 feet; and (4) the vertical 
lines are hard lay lines with a level of stiffness equivalent to the stiffness of a 5/16 inch diameter 
line composed of polyester wrapped around a blend of polypropylene and polyethylene and 
containing approximately 42 visible twists of strands per foot of line.  NMFS will also measure 
the height of the mesh in relation to the height of the entire leader.   
 
During the inspection, the fisherman must provide accurate and specific latitude and longitude 
coordinates of the location at which the leader will be deployed.  If the fisherman does not know 
his or her modified pound net leader latitude and longitude coordinates prior to the inspection, 
NMFS will have a detailed nautical chart available during the inspection for the fisherman to 
ascertain the specific coordinates of the gear.   
 
During the inspection, the fisherman must also provide NMFS with information on the low water 
depth at each end of the modified leader.  If the leader meets the four criteria previously 
described, the measurement of the height of the mesh in relation to the total height of the leader 
is recorded, and the low water depth and the latitude and longitude coordinates of the specific 

http://edocket.access.gpo.gov/2008/pdf/E8-27344.pdf�
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location at which the leader will be deployed are provided and recorded, the leader will pass 
inspection.   
 
If the leader passes inspection, NMFS will tag the leader with one or more tamper-proof tags 
(supplied by NMFS), each of which will be marked with a unique identification number.  
Additionally, the fisherman will receive a letter from NMFS noting that the leader has been 
inspected, the date of the inspection, the license holder’s name, the tag number(s) of the attached 
tag(s), information on the modified leader as collected during the inspection, and the low water 
depth and latitude and longitude coordinates for the specific location at which the inspected 
leader will be deployed.  This letter must be retained on the vessel tending the inspected leader at 
all times it is deployed.  The fisherman may set the inspected leader only after passing the 
inspection; the tags must remain on the gear.  After tagging by NMFS, the tags may not be 
tampered with or removed.  If a tag is damaged, destroyed, or lost due to any cause, the 
fisherman must call NMFS at (757) 414-0128 within 48 hours of discovery to report this 
incident. 
 
If the onshore inspection indicates that the leader does not meet one or more of the four criteria, 
NMFS will tell the fisherman how to modify his or her gear in order to meet the criteria. Pound 
net fishermen are required to have their modified leaders inspected annually, even if the tags 
from the preceding year remain on the gear. 
 
2. Explain how, by whom, how frequently, and for what purpose the information will be 
used. If the information collected will be disseminated to the public or used to support 
information that will be disseminated to the public, then explain how the collection 
complies with all applicable Information Quality Guidelines. 
 
The obtained information will be shared with NMFS staff, including law enforcement agents and 
protected resources staff, to ensure compliance with the previously established regulations and to 
ensure sea turtles are being adequately protected.  It is estimated that the information will be 
obtained one time per modified leader per season, likely occurring before May 6 of each year. 
 
As explained in the preceding paragraphs, the information gathered has utility.  NMFS will retain 
control over the information and safeguard it from improper access, modification, and 
destruction, consistent with NOAA standards for confidentiality, privacy, and electronic 
information.  See response to Question 10 of this Supporting Statement for more information on 
confidentiality and privacy.  The information collection is designed to yield data that meet all 
applicable information quality guidelines.  Although the information collected is not expected to 
be disseminated directly to the public, general results on modified leader use may be used in 
scientific, management, technical or general informational publications.  Should NOAA NMFS 
Northeast Region (NER) decide to disseminate the information, it will be subject to the quality 
control measures and pre-dissemination review pursuant to Section 515 of Public Law 106-554. 
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3. Describe whether, and to what extent, the collection of information involves the use of 
automated, electronic, mechanical, or other technological techniques or other forms of 
information technology. 
 
The collection of information in question involves the public entity setting up a meeting with 
NMFS via a telephone call.  This method of communication consists of the most effective means 
to collect the information on a meeting date, time and location.  While the meeting specifics 
could be arranged via electronic mail, it is believed that Virginia pound net fishermen will more 
easily set up the meeting via a telephone call. Furthermore, it is unknown how many Virginia 
fishermen have computer access.  The second part of the information collection involves a 
meeting between NMFS and the pound net fisherman, which does not involve any automated, 
electronic, mechanical or other technological techniques. 
 
4. Describe efforts to identify duplication. 
 
NMFS does not believe this information collection represents a duplication of other efforts.  
While fishermen may know if their modified leaders meet the definition as included in the 
regulations, no one is specifically collecting this information.  The Virginia Marine Resources 
Commission (VMRC) has promulgated similar inspection regulations, but their regulations are 
intended to be congruent with, and not duplicative of, the Federal regulations.  NMFS and 
VMRC will work together on the inspection program and to ensure there is no duplication of 
effort, should the potential exist. 
 
5. If the collection of information involves small businesses or other small entities, describe 
the methods used to minimize burden. 
 
This information collection will not have a significant impact on small entities.  This collection 
of information does involve small entities (Virginia pound net fishermen), but the impacts are 
minimized by the relatively infrequent nature of the reporting (e.g., only one time per leader per 
year, with a possibility of additional reporting if a tag is lost) and type of reporting (e.g., 
telephone call and meeting at a mutually agreeable location). 
 
6. Describe the consequences to the Federal program or policy activities if the collection is 
not conducted or is conducted less frequently. 
 
If this information is not collected, the evaluation and effectiveness of the June 2006 regulations 
(71 FR 36024) will be compromised.  It will be difficult to determine if fishermen are complying 
with the regulations regarding modified pound net leaders, and the regulations were developed to 
reduce sea turtle mortality.  Without this collection (or some other alternative plan that has yet to 
be developed), the effectiveness of sea turtle protection measures in Virginia cannot be 
established.  The NMFS NER and Northeast Fisheries Science Center (NEFSC) have dedicated a 
significant amount of funding and staff time to evaluate and reduce spring sea turtle mortality in 
Virginia, and the previously established regulations are essential to protect sea turtles in the 
Chesapeake Bay.  Conducting the information collection less frequently would be the same as 
not conducting it at all, and the same concerns apply.  Fishermen are only required to contact 
NMFS before they set their modified leader (likely one time per year), and it is unknown how 
reporting less than one time a year would assist in sea turtle recovery efforts.  Acquiring this 
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information to fulfill the aforementioned objectives is an important aspect of the NMFS 
Northeast sea turtle program. 
 
7. Explain any special circumstances that require the collection to be conducted in a 
manner inconsistent with OMB guidelines. 
 
The information collection will not be conducted in a manner inconsistent with OMB guidelines. 
 
8. Provide information on the PRA Federal Register Notice that solicited public comments 
on the information collection prior to this submission. Summarize the public comments 
received in response to that notice and describe the actions taken by the agency in response 
to those comments. Describe the efforts to consult with persons outside the agency to obtain 
their views on the availability of data, frequency of collection, the clarity of instructions 
and recordkeeping, disclosure, or reporting format (if any), and on the data elements to be 
recorded, disclosed, or reported. 
 
A Federal Register Notice published on March 9, 2011 (76 FR 12941) solicited public 
comments.  No comments were received. 
 
During the establishment of the inspection program, public comment on the information 
collection was solicited in the proposed rule, RIN 0648-AU98 (72 FR 9297, March 1, 2007).  No 
comments were specifically received on the information collection portion of the proposed rule. 
 
9. Explain any decisions to provide payments or gifts to respondents, other than 
remuneration of contractors or grantees. 
 
No payments or gifts will be provided to respondents. 
 
10. Describe any assurance of confidentiality provided to respondents and the basis for 
assurance in statute, regulation, or agency policy. 
 
No assurance of confidentiality is given. Personal identifiers and any commercial information 
will be kept confidential to the extent permitted under the Freedom of Information Act (FOIA) (5 
U.S.C. 552), the Department of Commerce FOIA regulations (15 CFR Section 4, Subpart A), the 
Trade Secrets Act (18 U.S.C. 1905), and NOAA Administrative Order 216-100. 
 
11. Provide additional justification for any questions of a sensitive nature, such as sexual 
behavior and attitudes, religious beliefs, and other matters that are commonly considered 
private. 
 
This collection of information does not involve any questions of a sensitive nature. 
 
12. Provide an estimate in hours of the burden of the collection of information. 
 
The collection of information involves two parts: 1) the fisherman must call NMFS at least 72 
hours before deploying his or her modified pound net leader to set up a meeting time, date and 

http://www.justice.gov/oip/foia_updates/Vol_XVII_4/page2.htm�
http://www.justice.gov/oip/foia_updates/Vol_XVII_4/page2.htm�
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&rgn=div6&view=text&node=15:1.1.1.1.5.1&idno=15�
http://www.law.upenn.edu/bll/archives/ulc/fnact99/1980s/utsa85.htm�
http://www.corporateservices.noaa.gov/~ames/NAOs/Chap_216/naos_216_100.html�
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location, and 2) the fisherman must meet NMFS at a mutually agreeable location, so that NMFS 
may inspect the modified leader. 
 
Based upon information obtained from the VMRC on 2009 pound net license holders, there are 
52 licensed pound net fishermen in the Virginia Chesapeake Bay.  Additional information 
obtained from VMRC found that the average number of pound net fishermen fishing in Pound 
net Regulated Areas I and II from May 6-July 15 2005-2009 was 19, with a range of 17 (in 2007) 
to 22 (in 2005) fishermen.  This represents the best available information on the number of 
fishermen during the regulated period and area.  Of these 19 fishermen and during the time frame 
of the regulations (May 6 – July 15), an average of 12 fishermen from 2005-2009 reported 
landings from the upper part of the Bay while an average of 7 fishermen from 2005-2009 
reported landings from the lower portion of the Bay.  As mentioned, only fishermen in a portion 
of the lower Bay are required to use modified pound net leaders, if they set a leader, from May 6 
to July 15.  Fishermen in the upper Bay may use a modified leader if they so choose, but they are 
not required to do so.  While the specific number of fishermen that may be affected by this 
collection of information is dependent upon whether they switch their leader voluntarily, there is 
the option for every licensed Virginia pound net fisherman (n=52) to use a modified leader.  
However, fishermen are required to arrange a meeting with NMFS only if they are planning to 
set a modified leader during the regulated period (May 6 to July 15).  Thus, a total of 19 
fishermen (12 in upper and 7 in lower Bay) may be affected by this collection of 
information. 
 
In 2004 (still the best available data), during the regulated time period, fishermen in the upper 
Bay fished an average of 1.8 pound nets.  This results in 22 pound nets in the upper Bay (12 
fishermen * 1.8 pounds/fisherman).  Monitoring and characterization efforts were conducted by 
NMFS from May to July 2010 in the lower Bay only.  These observations found 41 nets set in 
the lower Bay.  Based on these data, the information collection will apply to a total of 63 pound 
net leaders (22+41).  The actual burden will most likely be on much fewer leaders (and 
fishermen) as it is unlikely that every Virginia pound net fisherman will switch to a modified 
leader in each of his or her nets and then be required to call NMFS to arrange an inspection.  
Based on actual inspection results from 2010, it is more likely that the information collection 
requirement will fall upon approximately 17 offshore nets in the lower Bay, and approximately 7 
fishermen.  However, for the purposes of this analysis, the maximum number of respondents and 
applicable nets must be considered. 
 
The hourly burden for the first part of the information collection was calculated by assuming a 
phone call to NMFS to set up an inspection meeting will last for a maximum of 5 minutes.  
Therefore, if each fisherman makes one call per each net, there would be a total of 63 calls 
lasting 5 minutes per call.  The maximum hourly burden for this portion of the information 
collection would be 315 minutes, or 5.25 hours, although it is likely to be less than this amount, 
because fishermen will likely call NMFS to arrange meeting specifics for more than one of their 
nets at a time, instead of making one call per one net. 
 
The hourly burden for the second part of the information collection was calculated by assuming 
the gear compliance meeting between NMFS and the pound net fisherman will last for a 
maximum of 1 hour per net.  For 63 pound net leaders, the hourly burden for this portion of the 
information collection would be 63 hours. 
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As noted previously, if a tag placed on the leader during inspection is damaged, destroyed or lost 
by debris, vessel traffic, marine life, or any other cause, the fisherman must call NMFS within 48 
hours of discovery to report this incident, resulting in an additional hourly burden on the 
fisherman.  It is unknown how many tags will be damaged, destroyed or lost in the course of one 
year; thus, NMFS is estimating 10% of tags will be affected.  This is likely an overestimate; 
since the first year of the inspection program (2009), no tags have been reported as lost, 
destroyed, or damaged.  Of 63 pound net leaders, each leader would have 3 tags, for a maximum 
total of 189 tags placed on all pound net leaders; 10% of these would be 18.9 (19) tags, 
necessitating 19 notification calls to NMFS.  Assuming each call would last a maximum of 5 
minutes, this would result in an additional hourly burden of 95 minutes (or 1 hour, 30 minutes) 
for all Virginia pound net fishermen. 
 
For the 19 respondents, total responses would be 145: 63 calls, 63 meetings, and 19 
additional notification calls.  Total hourly burden would be 70 hours, with approximately 
3.7 hours per fisherman. 
 
13. Provide an estimate of the total annual cost burden to the respondents or recordkeepers 
resulting from the collection (excluding the value of the burden hours in Question 12 
above). 
 
The cost burden was obtained by using the information on anticipated numbers of reports as 
presented in Question 12 and the following information: an estimated initial 63 calls to set up 
meetings are anticipated to be conducted annually.  The cost of a 5-minute call was estimated to 
be $1.25 per call ($0.25 per minute).  This cost estimate was determined to be $78.75 for all 
Virginia pound net fishermen annually.  If a tag placed on the leader during inspection is lost, 
damaged, or destroyed, the notification to NMFS would result in an additional 19 calls at $1.25, 
resulting in an additional $23.75.  Therefore, a total annual cost estimate was determined to 
be $102.50 ($78.75 + $23.75). 
 
NMFS does not foresee any cost burden to fishermen from participating in the inspection 
meeting or the actual tagging of their gear.  NMFS will meet the fishermen at their place of 
choice, so it is very likely that they will not travel for this meeting.  NMFS will also purchase the 
tags for the modified leaders. 
 
14. Provide estimates of annualized cost to the Federal government. 
 
The estimate dcost to the Federal government will be in terms of staff hours, tag purchases, and 
mileage and gas to travel to the meeting location.  An anticipated 63 calls will take place, and 
each call is expected to last a maximum of 5 minutes.  NMFS staff will be able to compile any 
notes during this phone call.  As such, the hourly burden on NMFS for this portion of the 
information collection would be 315 minutes, or 5.25 hours.  For the second portion of the 
information collection, the inspection meeting, each gear check would last approximately 1 hour.  
For 63 pound net leaders, the hourly burden for this portion of the information collection would 
be 63 hours.  It may take an additional 15 minutes per net to prepare a summary of the inspection 
meeting, resulting in an additional 15.75 hours of NMFS staff time.  If a tag placed on the leader 
during inspection is lost, damaged, or destroyed, the notification to NMFS would result in an 
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additional 19 calls.  Assuming each call would last a maximum of 5 minutes, this would result in 
an additional hourly burden of 95 minutes (or 1.58 hours) of NMFS staff time.  The total hourly 
burden would be 85.58 (86) hours for NMFS staff (5.25 + 63 + 15.75 + 1.58). 
 
The financial burden would depend upon the pay band level of the party answering the phone 
call and participating in the inspection meeting.  As the staff fielding these calls likely will be 
pay band level III (with an approximate of $37.54 per hour), approximately 86 hours of work 
(about 2 weeks) would cost the Federal government approximately $3,228.   
 
NMFS has purchased the tamper-proof tags to be placed on each modified pound net leader that 
passes the inspection.  The tags that will be used are tamper-proof plastic truck seal tags, as those 
have been found to be successfully deployed in other fisheries.  NMFS estimates that 3 tags will 
be placed on each modified leader (resulting in a maximum of 189 tags needed annually (63 
leaders * 3 tags)).  Tags come in multiples of 1000, with 1000 being the minimum order, and 
each tag is $0.16.  The previous cost for 1000 tags was approximately $160.  Since 1000 tags 
were already ordered and only 116 tags have been deployed as of April 25, 2011, there is no 
need to order more tags for the next three years and no additional expense to the Federal 
government. 
 
NMFS staff must travel to the meeting location.  The meeting location has not yet been 
determined, and could vary with each fisherman.  However, it is 28 miles from the NMFS 
inspector’s home to Cape Charles (where most of the pound net fishermen are located).  
Assuming an average of $3.75/gallon (in Cape Charles on April 25, 2011), a round trip mileage 
of 56 miles, and use of 4 gallons of gas per round trip, the cost of gas would be $15 for each trip 
down to Cape Charles.  While it is highly unlikely that NMFS would make a separate trip for 
each pound net leader inspection, the number of trips could vary each year and it would be 
difficult to predict the exact number of trips to be completed each year.  Thus, this analysis 
considers the maximum number of trips that NMFS may take (n=63).  For 63 inspections and 63 
separate round trips, the total amount for gas would be $945.   
 
The total annualized cost to the Federal government would be $3,228 + $945, or $4,173. 
 
15. Explain the reasons for any program changes or adjustments. 
 
The number of respondents has decreased from 21 to 19, the total annual responses have 
increased from 106 to 145 and the total annual hours requested has increased from 51 to 70.  The 
reasons from these changes are that updated information is available on the number of pound net 
fishermen (respondents) fishing in the regulated area and time period.  The updated numbers are 
more reflective of the actual fishing activity as they are averages from the most recent 5 years of 
available data.  Further, the increase in responses and requested hours is reflective of the number 
of pound nets set in the regulated area and time period.  The estimated number of pound nets 
increased largely based on a 2010 NMFS survey of pound net gear in the lower Bay, which 
recorded more pound nets set in the area and represents an improvement on the previously 
available information. There were minor related changes to costs, a $4.00 increase. 
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16. For collections whose results will be published, outline the plans for tabulation and 
publication. 
 
The results of this information collection are not anticipated to be published. 
 
17. If seeking approval to not display the expiration date for OMB approval of the 
information collection, explain the reasons why display would be inappropriate. 
 
Not Applicable. 
 
18. Explain each exception to the certification statement. 
 
Not Applicable. 
 
 
B.  COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS 
 
This information collection request does not employ statistical methods. 
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T.S. 982, hereinafter in this subsection referred to as the ‘‘Western
Convention’’). In the discharge of these responsibilities, the Sec-
retary and the Secretary of State shall consult with the Secretary
of Agriculture, the Secretary of Commerce, and the heads of other
agencies with respect to matters relating to or affecting their areas
of responsibility.

(2) The Secretary and the Secretary of State shall, in coopera-
tion with the contracting parties to the Western Convention and,
to the extent feasible and appropriate, with the participation of
State agencies, take such steps as are necessary to implement the
Western Convention. Such steps shall include, but not be limited
to—

(A) cooperation with contracting parties and international
organizations for the purpose of developing personnel resources
and programs that will facilitate implementation of the West-
ern Convention;

(B) identification of those species of birds that migrate be-
tween the United States and other contracting parties, and the
habitats upon which those species depend, and the implemen-
tation of cooperative measures to ensure that such species will
not become endangered or threatened; and

(C) identification of measures that are necessary and ap-
propriate to implement those provisions of the Western Con-
vention which address the protection of wild plants.
(3) No later than September 30, 1985, the Secretary and the

Secretary of State shall submit a report to Congress describing
those steps taken in accordance with the requirements of this sub-
section and identifying the principal remaining actions yet nec-
essary for comprehensive and effective implementation of the West-
ern Convention.

(4) The provisions of this subsection shall not be construed as
affecting the authority, jurisdiction, or responsibility of the several
States to manage, control, or regulate resident fish or wildlife
under State law or regulations.

PROHIBITED ACTS

SEC. 9. ø16 U.S.C. 1538¿ (a) GENERAL.—(1) Except as provided
in sections 6(g)(2) and 10 of this Act, with respect to any endan-
gered species of fish or wildlife listed pursuant to section 4 of this
Act it is unlawful for any person subject to the jurisdiction of the
United States to—

(A) import any such species into, or export any such spe-
cies from the United States;

(B) take any such species within the United States or the
territorial sea of the United States;

(C) take any such species upon the high seas;
(D) possess, sell, deliver, carry, transport, or ship, by any

means whatsoever, any such species taken in violation of sub-
paragraphs (B) and (C);

(E) deliver, receive, carry, transport, or ship in interstate
or foreign commerce, by any means whatsoever and in the
course of a commercial activity, any such species;

(F) sell or offer for sale in interstate or foreign commerce
any such species; or

Q:\COMP\WILDLIFE\ESA73
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249 Sec. 9ENDANGERED SPECIES ACT OF 1973

(G) violate any regulation pertaining to such species or to
any threatened species of fish or wildlife listed pursuant to sec-
tion 4 of this Act and promulgated by the Secretary pursuant
to authority provided by this Act.
(2) Except as provided in sections 6(g)(2) and 10 of this Act,

with respect to any endangered species of plants listed pursuant to
section 4 of this Act, it is unlawful for any person subject to the
jurisdiction of the United States to—

(A) import any such species into, or export any such spe-
cies from, the United States;

(B) remove and reduce to possession any such species from
areas under Federal jurisdiction; maliciously damage or de-
stroy any such species on any such area; or remove cut, dig up,
or damage or destroy any such species on any other area in
knowing violation of any law or regulation of any state or in
the course of any violation of a state criminal trespass law;

(C) deliver, receive, carry, transport, or ship in interstate
or foreign commerce, by any means whatsoever and in the
course of a commercial activity, any such species;

(D) sell or offer for sale in interstate or foreign commerce
any such species; or

(E) violate any regulation pertaining to such species or to
any threatened species of plants listed pursuant to section 4 of
this Act and promulgated by the Secretary pursuant to author-
ity provided by this Act.
(b)(1) SPECIES HELD IN CAPTIVITY OR CONTROLLED ENVIRON-

MENT.—The provisions of subsections (a)(1)(A) and (a)(1)(G) of this
section shall not apply to any fish or wildlife which was held in
captivity or in a controlled environment on (A) December 28, 1973,
or (B) the date of the publication in the Federal Register of a final
regulation adding such fish or wildlife species to any list published
pursuant to subsection (c) of section 4 of this Act: Provided, That
such holding and any subsequent holding or use of the fish or wild-
life as not in the course of a commercial activity. With respect to
any act prohibited by subsections (a)(1)(A) and (a)(1)(G) of this sec-
tion which occurs after a period of 180 days from (i) December 28,
1973, or (ii) the date of publication in the Federal Register of a
final regulation adding such fish or wildlife species to any list pub-
lished pursuant to subsection (c) of section 4 of this Act, there shall
be a rebuttable presumption that the fish or wildlife involved in
such act is not entitled to the exemption contained in this sub-
section.

(2)(A) The provisions of subsections (a)(1) shall not apply to—
(i) any raptor legally held in captivity or in a controlled en-

vironment on the effective date of the Endangered Species Act
Amendments of 1978; or

(ii) any progeny of any raptor described in clause (i); until
such time as any such raptor or progeny is intentionally re-
turned to a wild state.
(B) Any person holding any raptor or progeny described in sub-

paragraph (A) must be able to demonstrate that the raptor or prog-
eny does, in fact, qualify under the provisions of this paragraph,
and shall maintain and submit to the Secretary, on request, such
inventories, documentation, and records as the Secretary may by
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regulation require as being reasonably appropriate to carry out the
purposes of this paragraph. Such requirements shall not unneces-
sarily duplicate the requirements of other rules and regulations
promulgated by the Secretary.

(c) VIOLATION OF CONVENTION.—(1) It is unlawful for any per-
son subject to the jurisdiction of the United States to engage in any
trade in any specimens contrary to the provisions of the Conven-
tion, or to possess any specimens traded contrary to the provisions
of the Convention, including the definitions of terms in article I
thereof.

(2) Any importation into the United States of fish or wildlife
shall, if—

(A) such fish or wildlife is not an endangered species listed
pursuant to section 4 of this Act but is listed in Appendix II
of the Convention;

(B) the taking and exportation of such fish or wildlife is
not contrary to the provisions of the Convention and all other
applicable requirements of the Convention have been satisfied;

(C) the applicable requirements of subsection (d), (e), and
(f) of this section have been satisfied; and

(D) such importation is not made in the course of a com-
mercial activity;

be presumed to be an important not in violation of any provision
of this Act or any regulation issued pursuant to this Act.

(d) IMPORTS AND EXPORTS.—
(1) IN GENERAL.—It is unlawful for any person, without

first having obtained permission from the Secretary, to engage
in business—

(A) as an importer or exporter of fish or wildlife (other
than shellfish and fishery products which (i) are not listed
pursuant to section 4 of this Act as endangered species or
threatened species, and (ii) are imported for purposes of
human or animal consumption or taken in waters under
the jurisdiction of the United States or on the high seas for
recreational purposes) or plants; or

(B) as an importer or exporter of any amount of raw
or worked African elephant ivory.
(2) REQUIREMENTS.—Any person required to obtain permis-

sion under paragraph (1) of this subsection shall—
(A) keep such records as will fully and correctly dis-

close each importation or exportation of fish, wildlife,
plants, or African elephant ivory made by him and the
subsequent disposition, made by him with respect to such
fish, wildlife, plants, or ivory;

(B) at all reasonable times upon notice by a duly au-
thorized representative of the Secretary, afford such rep-
resentative access to his place of business, an opportunity
to examine his inventory of imported fish, wildlife, plants,
or African elephant ivory and the records required to be
kept under subparagraph (A) of this paragraph, and to
copy such records; and

(C) file such reports as the Secretary may require.
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(3) REGULATIONS.—The Secretary shall prescribe such reg-
ulations as are necessary and appropriate to carry out the pur-
poses of this subsection.

(4) RESTRICTION ON CONSIDERATION OF VALUE OF AMOUNT
OF AFRICAN ELEPHANT IVORY IMPORTED OR EXPORTED.—In
granting permission under this subsection for importation or
exportation of African elephant ivory, the Secretary shall not
vary the requirements for obtaining such permission on the
basis of the value or amount of ivory imported or exported
under such permission.
(e) REPORTS.—It is unlawful for any person importing or ex-

porting fish or wildlife (other than shellfish and fishery products
which (1) are not listed pursuant to section 4 of this Act as endan-
gered or threatened species, and (2) are imported for purposes of
human or animal consumption or taken in waters under the juris-
diction of the United States or on the high seas for recreational
purposes) or plants to fail to file any declaration or report as the
Secretary deems necessary to facilitate enforcement of this Act or
to meet the obligations of the Convention.

(f) DESIGNATION OF PORTS.—(1) It is unlawful for any person
subject to the jurisdiction of the United States to import into or ex-
port from the United States any fish or wildlife (other than shell-
fish and fishery products which (A) are not listed pursuant to sec-
tion 4 of this Act as endangered species or threatened species, and
(B) are imported for purposes of human or animal consumption or
taken in waters under the jurisdiction of the United States or on
the high seas for recreational purposes) or plants, except at a port
of ports designated by the Secretary of the Interior. For the pur-
poses of facilitating enforcement of this Act and reducing the costs
thereof, the Secretary of the Interior, with approval of the Sec-
retary of the Treasury and after notice and opportunity for public
hearing, may, by regulation, designate ports and change such des-
ignations. The Secretary of the Interior, under such terms and con-
ditions as he may prescribe, may permit the importation or expor-
tation at nondesignated ports in the interest of the health or safety
of the fish or wildlife or plants, or for other reasons if, in his discre-
tion, he deems it appropriate and consistent with the purpose of
this subsection.

(2) Any port designated by the Secretary of the Interior under
the authority of section 4(d) of the Act of December 5, 1969 (16
U.S.C. 666cc–4(d), shall, if such designation is in effect on the day
before the date of the enactment of this Act, be deemed to be a port
designated by the Secretary under paragraph (1) of this subsection
until such time as the Secretary otherwise provides.

(g) VIOLATIONS.—It is unlawful for any person subject to the
jurisdiction of the United States to attempt to commit, solicit an-
other to commit, or cause to be committed, any offense defined in
this section.

EXCEPTIONS

SEC. 10. ø16 U.S.C. 1539¿ (a) PERMITS.—(1) The Secretary may
permit, under such terms and conditions as he shall prescribe—

(A) any act otherwise prohibited by section 9 for scientific
purposes or to enhance the propagation or survival of the af-
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§ 222.102   Definitions.

Accelerator funnel means a device used to accelerate the flow of water through a
shrimp trawl net.

Act means the Endangered Species Act of 1973, as amended, 16 U.S.C. 1531 et
seq.

Adequately covered means, with respect to species listed pursuant to section 4 of
the Act, that a proposed conservation plan has satisfied the permit issuance criteria
under section 10(a)(2)(B) of the Act for the species covered by the plan and, with
respect to unlisted species, that a proposed conservation plan has satisfied the
permit issuance criteria under section 10(a)(2)(B) of the Act that would otherwise
apply if the unlisted species covered by the plan were actually listed. For the
Services to cover a species under a conservation plan, it must be listed on the
section 10(a)(1)(B) permit.

Alaska Regional Administrator means the Regional Administrator for the Alaska
Region of the National Marine Fisheries Service, National Oceanic and
Atmospheric Administration, U.S. Department of Commerce, or their authorized
representative. Mail sent to the Alaska Regional Administrator should be
addressed: Alaska Regional Administrator, F/AK, Alaska Regional Office, National
Marine Fisheries Service, NOAA, P.O. Box 21668 Juneau, AK 99802–1668.

Approved turtle excluder device (TED) means a device designed to be installed in a
trawl net forward of the cod end for the purpose of excluding sea turtles from the
net, as described in 50 CFR 223.207.

Assistant Administrator means the Assistant Administrator for Fisheries of the
National Marine Fisheries Service, National Oceanic and Atmospheric
Administration, U.S. Department of Commerce, or his authorized representative.
Mail sent to the Assistant Administrator should be addressed: Assistant
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Administrator for Fisheries, National Marine Fisheries Service, NOAA, 1315 East-
West Highway, Silver Spring, MD 20910.

Atlantic Area means all waters of the Atlantic Ocean south of 36°33'00.8" N. lat.
(the line of the North Carolina/Virginia border) and adjacent seas, other than waters
of the Gulf Area, and all waters shoreward thereof (including ports).

Atlantic Shrimp Fishery—Sea Turtle Conservation Area (Atlantic SFSTCA) means
the inshore and offshore waters extending to 10 nautical miles (18.5 km) offshore
along the coast of the States of Georgia and South Carolina from the Georgia-
Florida border (defined as the line along 30°42'45.6" N. lat.) to the North Carolina-
South Carolina border (defined as the line extending in a direction of 135°34'55"
from true north from the North Carolina-South Carolina land boundary, as marked
by the border station on Bird Island at 33°51'07.9" N. lat., 078°32'32.6" W. long.).

Authorized officer means:

(1) Any commissioned, warrant, or petty officer of the U.S. Coast Guard;

(2) Any special agent or enforcement officer of the National Marine Fisheries
Service;

(3) Any officer designated by the head of a Federal or state agency that has entered
into an agreement with the Secretary or the Commandant of the Coast Guard to
enforce the provisions of the Act; or

(4) Any Coast Guard personnel accompanying and acting under the direction of
any person described in paragraph (1) of this definition.

Bait shrimper means a shrimp trawler that fishes for and retains its shrimp catch
alive for the purpose of selling it for use as bait.

Beam trawl means a trawl with a rigid frame surrounding the mouth that is towed
from a vessel by means of one or more cables or ropes.

Certificate of exemption means any document so designated by the National
Marine Fisheries Service and signed by an authorized official of the National
Marine Fisheries Service, including any document which modifies, amends,
extends or renews any certificate of exemption.

Chain mat means a device designed to be installed in a scallop dredge forward of
the sweep, as described in 50 CFR 223.206, for the purpose of excluding sea turtles
from the dredge.

Changed circumstances means changes in circumstances affecting a species or
geographic area covered by a conservation plan that can reasonably be anticipated
by plan developers and NMFS and that can be planned for (e.g., the listing of new
species, or a fire or other natural catastrophic event in areas prone to such events).

Commercial activity means all activities of industry and trade, including, but not
limited to, the buying or selling of commodities and activities conducted for the
purpose of facilitating such buying and selling: Provided, however, that it does not
include the exhibition of commodities by museums or similar cultural or historical
organizations.
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Conservation plan means the plan required by section 10(a)(2)(A) of the Act that
an applicant must submit when applying for an incidental take permit.
Conservation plans also are known as “habitat conservation plans” or “HCPs.”

Conserved habitat areas means areas explicitly designated for habitat restoration,
acquisition, protection, or other conservation purposes under a conservation plan.

Cooperative Agreement means an agreement between a state(s) and the National
Marine Fisheries Service, NOAA, Department of Commerce, which establishes and
maintains an active and adequate program for the conservation of resident species
listed as endangered or threatened pursuant to section 6(c)(1) of the Endangered
Species Act.

Diamonds , with respect to dredge or dredge gear as defined in this section, means
the triangular shaped portions of the ring bag on the “dredge bottom” as defined in
50 CFR 648.2.

Dredge or dredge gear , with respect to the fishery operating under the Atlantic
Sea Scallop Fishery Management Plan, means gear consisting of a mouth frame
attached to a holding bag constructed of metal rings, or any other modification to
this design, that can be or is used in the harvest of sea scallops.

Fishing, or to fish, means:

(1) The catching, taking, or harvesting of fish or wildlife;

(2) The attempted catching, taking, or harvesting of fish or wildlife;

(3) Any other activity that can reasonably be expected to result in the catching,
taking, or harvesting of fish or wildlife; or

(4) Any operations on any waters in support of, or in preparation for, any activity
described in paragraphs (1) through (3) of this definition.

Footrope means a weighted rope or cable attached to the lower lip (bottom edge) of
the mouth of a trawl net along the forward most webbing.

Footrope length means the distance between the points at which the ends of the
footrope are attached to the trawl net, measured along the forward-most webbing.

Foreign commerce includes, among other things, any transaction between persons
within one foreign country, or between persons in two or more foreign countries, or
between a person within the United States and a person in one or more foreign
countries, or between persons within the United States, where the fish or wildlife in
question are moving in any country or countries outside the United States.

Four-seam, straight-wing trawl means a design of shrimp trawl in which the main
body of the trawl is formed from a top panel, a bottom panel, and two side panels
of webbing. The upper and lower edges of the side panels of webbing are parallel
over the entire length.

Four-seam, tapered-wing trawl means a design of shrimp trawl in which the main
body of the trawl is formed from a top panel, a bottom panel, and two side panels
of webbing. The upper and lower edges of the side panels of webbing converge
toward the rear of the trawl.
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Gillnet means a panel of netting, suspended vertically in the water by floats along
the top and weights along the bottom, to entangle fish that attempt to pass through
it.

Gulf Area means all waters of the Gulf of Mexico west of 81° W. long. (the line at
which the Gulf Area meets the Atlantic Area) and all waters shoreward thereof
(including ports).

Gulf Shrimp Fishery-Sea Turtle Conservation Area (Gulf SFSTCA) means the
offshore waters extending to 10 nautical miles (18.5 km) offshore along the coast
of the States of Texas and Louisiana from the South Pass of the Mississippi River
(west of 89°08.5' W. long.) to the U.S.-Mexican border.

Habitat restoration activity means an activity that has the sole objective of
restoring natural aquatic or riparian habitat conditions or processes.

Harm in the definition of “take” in the Act means an act which actually kills or
injures fish or wildlife. Such an act may include significant habitat modification or
degradation which actually kills or injures fish or wildlife by significantly
impairing essential behavioral patterns, including, breeding, spawning, rearing,
migrating, feeding or sheltering.

Headrope means a rope that is attached to the upper lip (top edge) of the mouth of
a trawl net along the forward-most webbing.

Headrope length means the distance between the points at which the ends of the
headrope are attached to the trawl net, measured along the forward-most webbing.

Import means to land on, bring into, or introduce into, or attempt to land on, bring
into, or introduce into any place subject to the jurisdiction of the United States,
whether or not such landing, bringing, or introduction constitutes an importation
within the meaning of the tariff laws of the United States.

Inshore means marine and tidal waters landward of the 72 COLREGS demarcation
line (International Regulations for Preventing Collisions at Sea, 1972), as depicted
or noted on nautical charts published by the National Oceanic and Atmospheric
Administration (Coast Charts, 1:80,000 scale) and as described in 33 CFR part 80.

Modified pound net leader means a pound net leader that is affixed to or resting on
the sea floor and made of a lower portion of mesh and an upper portion of only
vertical lines such that: The mesh size is equal to or less than 8 inches (20.3 cm)
stretched mesh; at any particular point along the leader the height of the mesh from
the seafloor to the top of the mesh must be no more than one-third the depth of the
water at mean lower low water directly above that particular point; the mesh is held
in place by vertical lines that extend from the top of the mesh up to a top line,
which is a line that forms the uppermost part of the pound net leader; the vertical
lines are equal to or greater than5/16inch (0.8 cm) in diameter and strung vertically
at a minimum of every 2 feet (61 cm); and the vertical lines are hard lay lines with
a level of stiffness equivalent to the stiffness of a5/16inch (0.8 cm) diameter line
composed of polyester wrapped around a blend of polypropylene and polyethylene
and containing approximately 42 visible twists of strands per foot of line.

Northeast Regional Administrator means the Regional Administrator for the
Northeast Region of the National Marine Fisheries Service, National Oceanic and
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Atmospheric Administration, U.S. Department of Commerce, or their authorized
representative. Mail sent to the Northeast Regional Administrator should be
addressed: Northeast Regional Administrator, F/NE, Northeast Regional Office,
National Marine Fisheries Service, NOAA, One Blackburn Drive, Gloucester, MA
01930–2298.

Northwest Regional Administrator means the Regional Administrator for the
Northwest Region of the National Marine Fisheries Service, National Oceanic and
Atmospheric Administration, U.S. Department of Commerce, or their authorized
representative. Mail sent to the Northwest Regional Administrator should be
addressed: Northwest Regional Administrator, F/NW, Northwest Regional Office,
National Marine Fisheries Service, NOAA, 7600 Sand Point Way NE, Seattle, WA
98115–0070.

Office of Enforcement means the national fisheries enforcement office of the
National Marine Fisheries Service. Mail sent to the Office of Enforcement should
be addressed: Office of Enforcement, F/EN, National Marine Fisheries Service,
NOAA, 8484 Suite 415, Georgia Ave., Silver Spring, MD 20910.

Office of Protected Resources means the national program office of the endangered
species and marine mammal programs of the National Marine Fisheries Service.
Mail sent to the Office of Protected Resources should be addressed: Office of
Protected Resources, F/PR, National Marine Fisheries Service, NOAA, 1315 East
West Highway, Silver Spring, MD 20910.

Offshore means marine and tidal waters seaward of the 72 COLREGS demarcation
line (International Regulations for Preventing Collisions at Sea, 1972), as depicted
or noted on nautical charts published by the National Oceanic and Atmospheric
Administration (Coast Charts, 1:80,000 scale) and as described in 33 CFR part 80.

Operating conservation program means those conservation management activities
which are expressly agreed upon and described in a Conservation Plan or its
Implementing Agreement. These activities are to be undertaken for the affected
species when implementing an approved Conservation Plan, including measures to
respond to changed circumstances.

Permit means any document so designated by the National Marine Fisheries
Service and signed by an authorized official of the National Marine Fisheries
Service, including any document which modifies, amends, extends, or renews any
permit.

Person means an individual, corporation, partnership, trust, association, or any
other private entity, or any officer, employee, agent, department, or instrumentality
of the Federal government of any state or political subdivision thereof or of any
foreign government.

Possession means the detention and control, or the manual or ideal custody of
anything that may be the subject of property, for one's use and enjoyment, either as
owner or as the proprietor of a qualified right in it, and either held personally or by
another who exercises it in one's place and name. Possession includes the act or
state of possessing and that condition of facts under which persons can exercise
their power over a corporeal thing at their pleasure to the exclusion of all other
persons. Possession includes constructive possession that which means not an
actual but an assumed existence one claims to hold by virtue of some title, without
having actual custody.
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Pound net leader means a long straight net that directs the fish offshore towards the
pound, an enclosure that captures the fish. Some pound net leaders are all mesh,
while others have stringers and mesh. Stringers are vertical lines in a pound net
leader that are spaced a certain distance apart and are not crossed by horizontal
lines to form mesh. An offshore pound net leader refers to a leader with the inland
end set greater than 10 horizontal feet (3 m) from the mean low water line. A
nearshore pound net leader refers to a leader with the inland end set 10 horizontal
feet (3 m) or less from the mean low water line.

Pound Net Regulated Area I means Virginia waters of the mainstem Chesapeake
Bay, south of 37°19.0' N. lat. and west of 76°13.0' W. long., and all waters south of
37°13.0' N. lat. to the Chesapeake Bay Bridge Tunnel (extending from
approximately 37°05' N. lat., 75°59' W. long. to 36°55' N. lat., 76°08' W. long.) at
the mouth of the Chesapeake Bay, and the portion of the James River downstream
of the Hampton Roads Bridge Tunnel (I–64; approximately 36°59.55' N. lat.,
76°18.64' W. long.) and the York River downstream of the Coleman Memorial
Bridge (Route 17; approximately 37°14.55' N. lat, 76°30.40' W. long.)

Pound Net Regulated Area II means Virginia waters of the Chesapeake Bay outside
of Pound Net Regulated Area I defined above, extending to the Maryland-Virginia
State line (approximately 37°55' N. lat., 75°55' W. long.), the Great Wicomico
River downstream of the Jessie Dupont Memorial Highway Bridge (Route 200;
approximately 37°50.84' N. lat, 76°22.09' W. long.), the Rappahannock River
downstream of the Robert Opie Norris Jr. Bridge (Route 3; approximately
37°37.44' N. lat, 76°25.40' W. long.), and the Piankatank River downstream of the
Route 3 Bridge (approximately 37°30.62' N. lat, 76°25.19' W. long.) to the
COLREGS line at the mouth of the Chesapeake Bay.

Pre-Act endangered species part means any sperm whale oil, including derivatives
and products thereof, which was lawfully held within the United States on
December 28, 1973, in the course of a commercial activity; or any finished
scrimshaw product, if such product or the raw material for such product was
lawfully held within the United States on December 28, 1973, in the course of a
commercial activity.

Properly implemented conservation plan means any conservation plan,
implementing agreement, or permit whose commitments and provisions have been
or are being fully implemented by the permittee.

Pusher-head trawl (chopsticks) means a trawl that is spread by two poles
suspended from the bow of the trawler in an inverted “V” configuration.

Resident species means, for purposes of entering into cooperative agreements with
any state pursuant to section 6(c) of the Act, a species that exists in the wild in that
state during any part of its life.

Right whale means, as used in §224.103(c), any whale that is a member of the
western North Atlantic population of the northern right whale species ( Eubalaena
glacialis ).

Roller trawl means a variety of beam trawl that is used, usually by small vessels,
for fishing over uneven or vegetated sea bottoms.

Scrimshaw product means any art form which involves the substantial etching or
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engraving of designs upon, or the substantial carving of figures, patterns, or designs
from any bone or tooth of any marine mammal of the order Cetacea. For purposes
of this part, polishing or the adding of minor superficial markings does not
constitute substantial etching, engraving, or carving.

Secretary means the Secretary of Commerce or an authorized representative.

Shrimp means any species of marine shrimp (Order Crustacea) found in the
Atlantic Area or the Gulf Area, including, but not limited to:

(1) Brown shrimp ( Penaeus aztecus ).

(2) White shrimp ( Penaeus setiferus ).

(3) Pink shrimp ( Penaeus duorarum ).

(4) Rock shrimp ( Sicyonia brevirostris ).

(5) Royal red shrimp ( Hymenopenaeus robustus ).

(6) Seabob shrimp ( Xiphopenaeus kroyeri ).

Shrimp trawler means any vessel that is equipped with one or more trawl nets and
that is capable of, or used for, fishing for shrimp, or whose on-board or landed
catch of shrimp is more than 1 percent, by weight, of all fish comprising its on-
board or landed catch.

Skimmer trawl means a trawl that is fished along the side of the vessel and is held
open by a rigid frame and a lead weight. On its outboard side, the trawl is held
open by one side of the frame extending downward and, on its inboard side, by a
lead weight attached by cable or rope to the bow of the vessel.

Southeast Regional Administrator means the Regional Administrator for the
Southeast Region of the National Marine Fisheries Service, National Oceanic and
Atmospheric Administration, U.S. Department of Commerce, or their authorized
representative. Mail sent to the Southeast Regional Administrator should be
addressed: Southeast Regional Administrator, F/SE, Southeast Regional Office,
National Marine Fisheries Service, NOAA, 9721 Executive Center Drive N., St.
Petersburg, FL 33702–2432.

Southwest Regional Administrator means the Regional Administrator for the
Southwest Region of the National Marine Fisheries Service, National Oceanic and
Atmospheric Administration, U.S. Department of Commerce, or their authorized
representative. Mail sent to the Southwest Regional Administrator should be
addressed: Southwest Regional Administrator, F/SW, Southwest Regional Office,
National Marine Fisheries Service, NOAA, 501 West Ocean Blvd, Suite 4200,
Long Beach, CA 90802–4213.

Stretched mesh size means the distance between the centers of the two opposite
knots in the same mesh when pulled taut.

Summer flounder means the species Paralichthys dentatus.

Summer flounder fishery-sea turtle protection area means all offshore waters,
bounded on the north by a line along 37°05' N. lat. (Cape Charles, VA) and
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bounded on the south by a line extending in a direction of 135°34'55" from true
north from the North Carolina-South Carolina land boundary, as marked by the
border station on Bird Island at 33°51'07.9" N. lat., 078°32'32.6" W. long.(the
North Carolina-South Carolina border).

Summer flounder trawler means any vessel that is equipped with one or more
bottom trawl nets and that is capable of, or used for, fishing for flounder or whose
on-board or landed catch of flounder is more than 100 lb (45.4 kg).

Sweep , with respect to dredge or dredge gear as defined in this section, means a
chain extending, usually in an arc, from one end of the dredge frame to the other to
which the ring bag, including the diamonds, is attached. The sweep forms the edge
of the opening of the dredge bag.

Take means to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect, or to attempt to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture,
or collect.

Taper, in reference to the webbing used in trawls, means the angle of a cut used to
shape the webbing, expressed as the ratio between the cuts that reduce the width of
the webbing by cutting into the panel of webbing through one row of twine (bar
cuts) and the cuts that extend the length of the panel of webbing by cutting straight
aft through two adjoining rows of twine (point cuts). For example, sequentially
cutting through the lengths of twine on opposite sides of a mesh, leaving an uncut
edge of twines all lying in the same line, produces a relatively strong taper called
“all-bars”; making a sequence of 4-bar cuts followed by 1-point cut produces a
more gradual taper called “4 bars to 1 point” or “4b1p”; similarly, making a
sequence of 2-bar cuts followed by 1-point cut produces a still more gradual taper
called “2b1p”; and making a sequence of cuts straight aft does not reduce the width
of the panel and is called a “straight” or “all-points” cut.

Taut means a condition in which there is no slack in the net webbing.

Test net, or try net, means a net pulled for brief periods of time just before, or
during, deployment of the primary net(s) in order to test for shrimp concentrations
or determine fishing conditions (e.g., presence or absence of bottom debris,
jellyfish, bycatch, seagrasses, etc.).

Tongue means any piece of webbing along the top, center, leading edge of a trawl,
whether lying behind or ahead of the headrope, to which a towing bridle can be
attached for purposes of pulling the trawl net and/or adjusting the shape of the
trawl.

Transportation means to ship, convey, carry or transport by any means whatever,
and deliver or receive for such shipment, conveyance, carriage, or transportation.

Triple-wing trawl means a trawl with a tongue on the top, center, leading edge of
the trawl and an additional tongue along the bottom, center, leading edge of the
trawl.

Two-seam trawl means a design of shrimp trawl in which the main body of the
trawl is formed from a top and a bottom panel of webbing that are directly attached
to each other down the sides of the trawl.

Underway with respect to a vessel, means that the vessel is not at anchor, or made
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fast to the shore, or aground.

Unforeseen circumstances means changes in circumstances affecting a species or
geographic area covered by a conservation plan that could not reasonably have
been anticipated by plan developers and NMFS at the time of the conservation
plan's negotiation and development, and that result in a substantial and adverse
change in the status of the covered species.

Vessel means a vehicle used, or capable of being used, as a means of transportation
on water which includes every description of watercraft, including nondisplacement
craft and seaplanes.

Vessel restricted in her ability to maneuver has the meaning specified for this term
at 33 U.S.C. 2003(g).

Wildlife means any member of the animal kingdom, including without limitation
any mammal, fish, bird (including any migratory, nonmigratory, or endangered bird
for which protection is also afforded by treaty or other international agreement),
amphibian, reptile, mollusk, crustacean, arthropod or other invertebrate, and
includes any part, product, egg, or offspring thereof, or the dead body or parts
thereof.

Wing net (butterfly trawl) means a trawl that is fished along the side of the vessel
and that is held open by a four-sided, rigid frame attached to the outrigger of the
vessel.

[64 FR 14054, Mar. 23, 1999, as amended at 64 FR 60731, Nov. 8, 1999; 67 FR
13101, Mar. 21, 2002; 67 FR 41203, June 17, 2002; 67 FR 71899, Dec. 3, 2002; 68
FR 8467, Feb. 21, 2003; 68 FR 17562, Apr. 10, 2003; 69 FR 25011, May 5, 2004;
70 FR 1832, Jan. 11, 2005; 71 FR 36032, June 23, 2006; 71 FR 50372, Aug. 25,
2006; 74 FR 46933, Sept. 14, 2009]
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Title 50: Wildlife and Fisheries
PART 223—THREATENED MARINE AND ANADROMOUS SPECIES  

Subpart B—Restrictions Applicable to Threatened Marine and Anadromous Species 
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§ 223.206   Exceptions to prohibitions relating to sea turtles.

(a) Permits —(1) Scientific research, education, zoological exhibition, or species
enhancement permits. The Assistant Administrator may issue permits authorizing
activities which would otherwise be prohibited under §223.205(a) for scientific or
educational purposes, for zoological exhibition, or to enhance the propagation or
survival of threatened species of sea turtles, in accordance with and subject to the
conditions of part 222, subpart C—General Permit Procedures.

(2) Incidental-take permits. The Assistant Administrator may issue permits
authorizing activities that would otherwise be prohibited under §223.205(a) in
accordance with section 10(a)(1)(B) of the Act (16 U.S.C. 1539(a)(1)(B)), and in
accordance with, and subject to, the implementing regulations in part 222 of this
chapter. Such permits may be issued for the incidental taking of threatened and
endangered species of sea turtles.

(b) Exception for injured, dead, or stranded specimens. If any member of any
threatened species of sea turtle is found injured, dead, or stranded, any agent or
employee of the National Marine Fisheries Service, the Fish and Wildlife Service,
the U.S. Coast Guard, or any other Federal land or water management agency, or
any agent or employee of a state agency responsible for fish and wildlife who is
designated by his or her agency for such purposes, may, when acting in the course
of his or her official duties, take such specimens without a permit if such taking is
necessary to aid a sick, injured, or stranded specimen or dispose of a dead
specimen or salvage a dead specimen which may be useful for scientific study.
Whenever possible, live specimens shall be returned to their aquatic environment
as soon as possible. Every action shall be reported in writing to the Assistant
Administrator within 30 days, and reports of further occurrence shall be made as
deemed appropriate by the Assistant Administrator until the specimen is either
returned to its environment or disposed of. Reports shall be mailed by registered or
certified mail, return receipt requested, to the Assistant Administrator and shall

http://www.gpoaccess.gov/
javascript:location=document.quickNav.quickNavBar.options[document.quickNav.quickNavBar.selectedIndex].value
http://www.gpoaccess.gov/advancedsearch.html
http://bookstore.gpo.gov/
http://www.gpoaccess.gov/libraries.html
http://www.gpoaccess.gov/databases.html
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=%2Findex.tpl
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&page=simple
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&page=boolean
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&page=proximity
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&page=history
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=search.tpl
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=correctionspage.tpl
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=update.tpl
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=about.tpl
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=faq.tpl
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=%2Fagencylist.tpl
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=ibr.tpl
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=ibr.tpl
file:///cgi/t/text/text-idx?sid=748b3f1fdc472402d8a37b9bf61fd39d&c=ecfr&tpl=%2Findex.tpl
http://www.gpoaccess.gov/cfr/index.html
http://www.gpoaccess.gov/cfr/index.html
http://www.gpoaccess.gov/fr/index.html
http://www.gpoaccess.gov/lsa/index.html
http://www.gpoaccess.gov/lsa/index.html
http://www.regulations.gov/
http://www.gpoaccess.gov/ua/index.html
http://www.gpoaccess.gov/nara/index.html
http://bensguide.gpo.gov/
http://bensguide.gpo.gov/
http://bensguide.gpo.gov/
http://bensguide.gpo.gov/
http://frwebgate.access.gpo.gov/cgi-bin/leaving.cgi?from=exit.html&to=http://www.adobe.com/prodindex/acrobat/readstep.html&log=linklog
http://www.gpoaccess.gov/index.html
http://www.gpoaccess.gov/executive.html
http://www.gpoaccess.gov/cfr/index.html
http://www.gpoaccess.gov/ecfr/
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=748b3f1fdc472402d8a37b9bf61fd39d;rgn=div5;view=text;node=50%3A7.0.1.3.7;idno=50;cc=ecfr
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=748b3f1fdc472402d8a37b9bf61fd39d;rgn=div6;view=text;node=50%3A7.0.1.3.7.2;idno=50;cc=ecfr
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=748b3f1fdc472402d8a37b9bf61fd39d;rgn=div8;view=text;node=50%3A7.0.1.3.7.2.13.5;idno=50;cc=ecfr
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=748b3f1fdc472402d8a37b9bf61fd39d;rgn=div8;view=text;node=50%3A7.0.1.3.7.2.13.7;idno=50;cc=ecfr


Electronic Code of Federal Regulations:

file:///C|/Documents%20and%20Settings/sarah.brabson/My%20Documents/PRA/0559%202011%20renewal/50cfr223.206_4file.htm[7/29/2011 12:35:16 PM]

contain the following information:

(1) Name and position of the official or employee involved;

(2) Description of the specimen(s) involved;

(3) Date and location of disposal;

(4) Circumstances requiring the action;

(5) Method of disposal;

(6) Disposition of the specimen(s), including, where the specimen(s) has been
retained in captivity, a description of the place and means of confinement, and the
measures taken for its maintenance and care; and

(7) Such other information as the Assistant Administrator may require.

(c) Exception for research or conservation. Any employee or agent of the National
Marine Fisheries Service, the Fish and Wildlife Service, or a state fish and wildlife
agency operating a conservation program pursuant to the terms of a Cooperative
Agreement with the National Marine Fisheries Service or the Fish and Wildlife
Service in accordance with section 6(c) of the Act, designated by his or her agency
for such purposes, may, when acting in the course of his or her official duties, take
any threatened species to carry out scientific research or conservation programs.
All such takings shall be reported within 30 days of the taking to the Assistant
Administrator who may request additional reports of the taking and research at the
Assistant Administrator's discretion.

(d) Exception for incidental taking . The prohibitions against taking in §223.205(a)
do not apply to the incidental take of any member of a threatened species of sea
turtle (i.e., a take not directed towards such member) during fishing or scientific
research activities, to the extent that those involved are in compliance with all
applicable requirements of paragraphs (d)(1) through (d)(11) of this section, or in
compliance with the terms and conditions of an incidental take permit issued
pursuant to paragraph (a)(2) of this section.

(1) Handling and resuscitation requirements. (i) Any specimen taken incidentally
during the course of fishing or scientific research activities must be handled with
due care to prevent injury to live specimens, observed for activity, and returned to
the water according to the following procedures:

(A) Sea turtles that are actively moving or determined to be dead as described in
paragraph (d)(1)(i)(C) of this section must be released over the stern of the boat. In
addition, they must be released only when fishing or scientific collection gear is
not in use, when the engine gears are in neutral position, and in areas where they
are unlikely to be recaptured or injured by vessels.

(B) Resuscitation must be attempted on sea turtles that are comatose, or inactive, as
determined in paragraph (d)(1) of this section, by:

( 1 ) Placing the turtle on its bottom shell (plastron) so that the turtle is right side up
and elevating its hindquarters at least 6 inches (15.2 cm) for a period of 4 up to 24
hours. The amount of the elevation depends on the size of the turtle; greater
elevations are needed for larger turtles. Periodically, rock the turtle gently left to
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right and right to left by holding the outer edge of the shell (carapace) and lifting
one side about 3 inches (7.6 cm) then alternate to the other side. Gently touch the
eye and pinch the tail (reflex test) periodically to see if there is a response.

( 2 ) Sea turtles being resuscitated must be shaded and kept damp or moist but
under no circumstance be placed into a container holding water. A water-soaked
towel placed over the head, carapace, and flippers is the most effective method in
keeping a turtle moist.

( 3 ) Sea turtles that revive and become active must be released over the stern of
the boat only when fishing or scientific collection gear is not in use, when the
engine gears are in neutral position, and in areas where they are unlikely to be
recaptured or injured by vessels. Sea turtles that fail to respond to the reflex test or
fail to move within 4 hours (up to 24, if possible) must be returned to the water in
the same manner as that for actively moving turtles.

(C) A turtle is determined to be dead if the muscles are stiff (rigor mortis) and/or
the flesh has begun to rot; otherwise the turtle is determined to be comatose or
inactive and resuscitation attempts are necessary.

(ii) In addition to the provisions of paragraph (d)(1)(i) of this section, a person
aboard a vessel in the Atlantic, including the Caribbean Sea and the Gulf of
Mexico, that has pelagic or bottom longline gear on board and that has been issued,
or is required to have, a limited access permit for highly migratory species under
§635.4 of this title, must comply with the handling and release requirements
specified in §635.21 of this title.

(iii) Any specimen taken incidentally during the course of fishing or scientific
research activities must not be consumed, sold, landed, offloaded, transshipped, or
kept below deck.

(2) Gear requirements for trawlers —(i) TED requirement for shrimp trawlers.
Any shrimp trawler that is in the Atlantic Area or Gulf Area must have an
approved TED installed in each net that is rigged for fishing. A net is rigged for
fishing if it is in the water, or if it is shackled, tied, or otherwise connected to any
trawl door or board, or to any tow rope, cable, pole or extension, either on board or
attached in any manner to the shrimp trawler. Exceptions to the TED requirement
for shrimp trawlers are provided in paragraph (d)(2)(ii) of this section.

(ii) Exemptions from the TED requirement —(A) Alternative tow-time restrictions.
A shrimp trawler is exempt from the TED requirements of paragraph (d)(2)(i) of
this section if it complies with the alternative tow-time restrictions in paragraph
(d)(3)(i) of this section and if it:

( 1 ) Has on board no power or mechanical-advantage trawl retrieval system (i.e.,
any device used to haul any part of the net aboard);

( 2 ) Is a bait shrimper that retains all live shrimp on board with a circulating
seawater system, if it does not possess more than 32 lb. (14.5 kg) of dead shrimp
on board, if it has a valid original state bait-shrimp license, and if the state license
allows the licensed vessel to participate in the bait shrimp fishery exclusively;

( 3 ) Has only a pusher-head trawl, skimmer trawl, or wing net rigged for fishing;

( 4 ) Is in an area during a period for which tow-time restrictions apply under
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paragraphs (d)(3)(ii) or (iii) of this section, if it complies with all applicable
provisions imposed under those paragraphs; or

( 5 ) Is using a single test net (try net) with a headrope length of 12 ft (3.6 m) or
less and with a footrope length of 15 ft (4.6 m) or less, if it is pulled immediately in
front of another net or is not connected to another net in any way, if no more than
one test net is used at a time, and if it is not towed as a primary net, in which case
the exemption under this paragraph (d)(2)(ii)(A) applies to the test net.

(B) Exempted gear or activities. The following fishing gear or activities are
exempted from the TED requirements of paragraph (d)(2)(i) of this section:

( 1 ) A beam or roller trawl, if the frame is outfitted with rigid vertical bars, and if
none of the spaces between the bars, or between the bars and the frame, exceeds 4
inches (10.2 cm); and

( 2 ) A shrimp trawler fishing for, or possessing, royal red shrimp, if royal red
shrimp constitutes at least 90 percent (by weight) of all shrimp either found on
board, or offloaded from that shrimp trawler.

(iii) Gear requirement—summer flounder trawlers —(A) TED requirement. ( 1 )
Any summer flounder trawler in the summer flounder fishery-sea turtle protection
area must have an approved TED installed in each net that is rigged for fishing. A
net is rigged for fishing if it is in the water, or if it is shackled, tied, or otherwise
connected to any trawl door or board, or to any tow rope, cable, pole or extension,
either on board or attached in any manner to the summer flounder trawler.
Exceptions to the TED requirement for summer flounder trawlers are provided in
paragraph (d)(2)(iii)(B) of this section.

( 2 ) Any approved hard TED or special hard TED installed in a summer flounder
trawl must be installed in a TED extension. The TED extension is a cylindrical
piece of webbing distinct from the main trawl's body, wings, codend, and any other
net extension(s). The TED extension must be constructed of webbing no larger
than 3.5 inch (8.9 cm) stretched mesh. The TED extension must extend at least 24
inches (61.0 cm) but not more than 36 inches (91.4 cm) forward of the leading edge
of the TED and aft of the trailing edge of the grid.

(B) Exemptions from the TED requirement. Any summer flounder trawler north of
35°46.1' N. lat. (Oregon Inlet, NC) from January 15 through March 15 annually is
exempt from the TED requirement of paragraph (d)(2)(iii)(A) of this section,
unless the Assistant Administrator determines that TED use is necessary to protect
sea turtles or ensure compliance, pursuant to the procedures of paragraph (d)(4) of
this section.

(C) Monitoring. Summer flounder trawlers must carry onboard a NMFS-approved
observer if requested by the Southeast Regional Administrator or the Northeast
Regional Administrator. A written notification will be sent to the address specified
for the vessel in either the NMFS or state fishing permit application, or to the
address specified for registration or documentation purposes, or upon written
notification otherwise served on the owner or operator of the vessel. Owners and
operators must comply with the terms and conditions specified in such written
notification. All NMFS-approved observers will report any violations of this
section, or other applicable regulations and laws. Information collected by
observers may be used for enforcement purposes.
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(D) Additional sea turtle conservation measures. The Assistant Administrator may
impose other such restrictions upon summer flounder trawlers as the Assistant
Administrator deems necessary or appropriate to protect sea turtles and ensure
compliance, pursuant to the procedures of paragraph (d)(4) of this section. Such
measures may include, but are not limited to, a requirement to use TEDs in areas
other than summer flounder fishery-sea turtle protection area, a requirement to use
limited tow-times, and closure of the fishery.

(3) Tow-time restrictions —(i) Duration of tows. If tow-time restrictions are
utilized pursuant to paragraph (d)(2)(ii), (d)(3)(ii), or (d)(3)(iii) of this section, a
shrimp trawler must limit tow times. The tow time is measured from the time that
the trawl door enters the water until it is removed from the water. For a trawl that is
not attached to a door, the tow time is measured from the time the codend enters
the water until it is removed from the water. Tow times may not exceed:

(A) 55 minutes from April 1 through October 31; and

(B) 75 minutes from November 1 through March 31.

(ii) Alternative—special environmental conditions. The Assistant Administrator
may allow compliance with tow-time restrictions, as an alternative to the TED
requirement of paragraph (d)(2)(i) of this section, if the Assistant Administrator
determines that the presence of algae, seaweed, debris or other special
environmental conditions in a particular area makes trawling with TED-equipped
nets impracticable.

(iii) Substitute—ineffectiveness of TEDs. The Assistant Administrator may require
compliance with tow-time restrictions, as a substitute for the TED requirement of
paragraph (d)(2)(i) of this section, if the Assistant Administrator determines that
TEDs are ineffective in protecting sea turtles.

(iv) Notice; applicability; conditions. The Assistant Administrator will publish
notification concerning any tow-time restriction imposed under paragraph (d)(3)(ii)
or (iii) of this section in the  Federal Register  and will announce it in summary
form on channel 16 of the marine VHF radio. A notification of tow-time
restrictions will include findings in support of these restrictions as an alternative to,
or as substitute for, the TED requirements. The notification will specify the
effective dates, the geographic area where tow-time restrictions apply, and any
applicable conditions or restrictions that the Assistant Administrator determines are
necessary or appropriate to protect sea turtles and ensure compliance, including, but
not limited to, a requirement to carry observers, to register vessels in accordance
with procedures at paragraph (d)(5) of this section, or for all shrimp trawlers in the
area to synchronize their tow times so that all trawl gear remains out of the water
during certain times. A notification withdrawing tow-time restrictions will include
findings in support of that action.

(v) Procedures. The Assistant Administrator will consult with the appropriate
fishery officials (state or Federal) where the affected shrimp fishery is located in
issuing a notification concerning tow-time restrictions. An emergency notification
can be effective for a period of up to 30 days and may be renewed for additional
periods of up to 30 days each if the Assistant Administrator finds that the
conditions necessitating the imposition of tow-time restrictions continue to exist.
The Assistant Administrator may invite comments on such an action, and may
withdraw or modify the action by following procedures similar to those for
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implementation. The Assistant Administrator will implement any permanent tow-
time restriction through rulemaking.

(4) Limitations on incidental takings during fishing activities —(i) Limitations. The
exemption for incidental takings of sea turtles in paragraph (d) of this section does
not authorize incidental takings during fishing activities if the takings:

(A) Would violate the restrictions, terms, or conditions of an incidental take
statement or biological opinion;

(B) Would violate the restrictions, terms, or conditions of an incidental take permit;
or

(C) May be likely to jeopardize the continued existence of a species listed under
the Act.

(ii) Determination; restrictions on fishing activities. The Assistant Administrator
may issue a determination that incidental takings during fishing activities are
unauthorized. Pursuant thereto, the Assistant Administrator may restrict fishing
activities in order to conserve a species listed under the Act, including, but not
limited to, restrictions on the fishing activities of vessels subject to paragraph (d)(2)
of this section. The Assistant Administrator will take such action if the Assistant
Administrator determines that restrictions are necessary to avoid unauthorized
takings that may be likely to jeopardize the continued existence of a listed species.
The Assistant Administrator may withdraw or modify a determination concerning
unauthorized takings or any restriction on fishing activities if the Assistant
Administrator determines that such action is warranted.

(iii) Notice; applicability; conditions. The Assistant Administrator will publish a
notification of a determination concerning unauthorized takings or a notification
concerning the restriction of fishing activities in theFederal Register.The Assistant
Administrator will provide as much advance notice as possible, consistent with the
requirements of the Act, and will announce the notification in summary form on
channel 16 of the marine VHF radio. Notification of a determination concerning
unauthorized takings will include findings in support of that determination; specify
the fishery, including the target species and gear used by the fishery, the area, and
the times, for which incidental takings are not authorized; and include such other
conditions and restrictions as the Assistant Administrator determines are necessary
or appropriate to protect sea turtles and ensure compliance. Notification of
restriction of fishing activities will include findings in support of the restriction,
will specify the time and area where the restriction is applicable, and will specify
any applicable conditions or restrictions that the Assistant Administrator determines
are necessary or appropriate to protect sea turtles and ensure compliance. Such
conditions and restrictions may include, but are not limited to, limitations on the
types of fishing gear that may be used, tow-time restrictions, alteration or extension
of the periods of time during which particular tow-time requirements apply,
requirements to use TEDs, registration of vessels in accordance with procedures at
paragraph (d)(5) of this section, and requirements to provide observers.
Notification of withdrawal or modification will include findings in support of that
action.

(iv) Procedures. The Assistant Administrator will consult with the appropriate
fisheries officials (state or Federal) where the fishing activities are located in
issuing notification of a determination concerning unauthorized takings or
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notification concerning the restriction of fishing activities. An emergency
notification will be effective for a period of up to 30 days and may be renewed for
additional periods of up to 30 days each, except that emergency placement of
observers will be effective for a period of up to 180 days and may be renewed for
an additional period of 60 days. The Assistant Administrator may invite comments
on such action, and may withdraw or modify the action by following procedures
similar to those for implementation. The Assistant Administrator will implement
any permanent determination or restriction through rulemaking.

(5)–(6) [Reserved]

(7) Restrictions applicable to gillnet fisheries in North Carolina. No person may
fish with gillnet fishing gear which has a stretched mesh size larger than 41/4inches
(10.8 cm), annually from September 1 through December 15, in the inshore waters
of Pamlico Sound, North Carolina, and all contiguous tidal waters, bounded on the
north by 35°46.3' N. lat., on the south by 35°00' N. lat., and on the west by 76°30'
W. long.

(8) Restrictions applicable to large mesh gillnet fisheries in the mid-Atlantic
region. No person may fish with or possess on board a boat, any gillnet with a
stretched mesh size 7–inches (17.8 cm) or larger, unless such gillnets are covered
with canvas or other similar material and lashed or otherwise securely fastened to
the deck or the rail, and all buoys larger than 6–inches (15.2 cm) in diameter, high
flyers, and anchors are disconnected. This restriction applies in the Atlantic
Exclusive Economic Zone (as defined in 50 CFR 600.10) during the following time
periods and in the following area:

(i) Waters north of 33° 51.0' N. (North Carolina/South Carolina border at the coast)
and south of 35° 46.0' N. (Oregon Inlet) at any time;

(ii) Waters north of 35° 46.0' N. (Oregon Inlet) and south of 3° 22.5' N. (Currituck
Beach Light, NC) from March 16 through January 14;

(iii) Waters north of 36° 22.5' N. (Currituck Beach Light, NC) and south of 37°
34.6' N. (Wachapreague Inlet, VA) from April 1 through January 14; and

(iv) Waters north of 37° 34.6' N. (Wachapreague Inlet, VA) and south of 37° 56.0'
N. (Chincoteague, VA) from April 16 through January 14.

(9) Restrictions applicable to Pacific pelagic longline vessels. In addition to the
general prohibitions specified in §600.725 of chapter VI of this title, it is unlawful
for any person who is not operating under a western Pacific longline permit under
§665.801 of this title to do any of the following on the high seas of the Pacific
Ocean east of 150° W. long. and north of the Equator (0° N. lat.):

(i) Direct fishing effort toward the harvest of swordfish ( Xiphias gladius ) using
longline gear.

(ii) Possess a light stick on board a longline vessel. A light stick as used in this
paragraph is any type of light emitting device, including any fluorescent glow
bead, chemical, or electrically powered light that is affixed underwater to the
longline gear.

(iii) An operator of a longline vessel subject to this section may land or possess no
more than 10 swordfish from a fishing trip where any part of the trip included
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fishing east of 150° W. long. and north of the equator (0° N. lat.).

(iv) Fail to employ basket-style longline gear such that the mainline is deployed
slack when fishing.

(v) When a conventional monofilament longline is deployed by a vessel, no fewer
than 15 branch lines may be set between any two floats. Vessel operators using
basket-style longline gear must set a minimum of 10 branch lines between any 2
floats.

(vi) Longline gear must be deployed such that the deepest point of the main
longline between any two floats, i.e., the deepest point in each sag of the main line,
is at a depth greater than 100 m (328.1 ft or 54.6 fm) below the sea surface.

(10) Restrictions applicable to pound nets in Virginia —(i) Offshore pound net
leaders in Pound Net Regulated Area I. During the time period of May 6 through
July 15 each year, any offshore pound net leader in Pound Net Regulated Area I
must meet the definition of a modified pound net leader. Any offshore pound net
leader in Pound Net Regulated Area I that does not meet the definition of a
modified pound net leader must be removed from the water prior to May 6 and
may not be reset until July 16.

(ii) Nearshore pound net leaders in Pound Net Regulated Area I and all pound net
leaders in Pound Net Regulated Area II. During the time period of May 6 to July
15 each year, any nearshore pound net leader in Pound Net Regulated Area I and
any pound net leader in Pound Net Regulated Area II must have only mesh size
less than 12 inches (30.5 cm) stretched mesh and may not employ stringers. Any
nearshore pound net leader in Pound Net Regulated Area I or any pound net leader
in Pound Net Regulated Area II with stretched mesh measuring 12 inches (30.5 cm)
or greater, or with stringers, must be removed from the water prior to May 6 and
may not be reset until July 16. A pound net leader is exempt from these measures
only if it meets the definition of a modified pound net leader.

(iii) Protocol for measuring mesh size. This protocol applies to measuring mesh
size in leaders described in 50 CFR 223.206(d)(10)(i) and 223.206(d)(10)(ii). Mesh
sizes are measured by a wedge-shaped gauge having a taper of 0.79 in. (2 cm) in
3.15 in. (8 cm) and a thickness of 0.09 in. (2.3 mm) inserted into the meshes under
a pressure or pull of 11.02 lb. (5 kg). The mesh size is the average of the
measurement of any series of 20 consecutive meshes. The mesh in the leader is
measured at or near the horizontal and vertical center of a leader panel.

(iv) Reporting requirement. At any time during the year, if a sea turtle is taken live
and uninjured in a pound net operation, the operator of the vessel must report the
incident to the NMFS Northeast Regional Office, (978) 281–9328 or fax (978)
281–9394, within 24 hours of returning from the trip in which the incidental take
was discovered. The report shall include a description of the sea turtles condition at
the time of release and the measures taken as required in paragraph (d)(1) of this
section. At any time during the year, if a sea turtle is taken in a pound net
operation, and is determined to be injured, or if a turtle is captured dead, the
operator of the vessel shall immediately notify NMFS Northeast Regional Office
and the appropriate rehabilitation or stranding network, as determined by NMFS
Northeast Regional Office.

(v) Monitoring. Owners or operators of pound net fishing operations must allow
access to the pound net gear so it may be observed by a NMFS-approved observer
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if requested by the Northeast Regional Administrator. All NMFS-approved
observers will report any violations of this section, or other applicable regulations
and laws. Information collected by observers may be used for law enforcement
purposes.

(vi) Expedited modification of restrictions and effective dates. From May 6 to July
15 of each year, if NMFS receives information that one sea turtle is entangled alive
or that one sea turtle is entangled dead, and NMFS determines that the
entanglement contributed to its death, in pound net leaders that are in compliance
with the restrictions described in paragraph (d)(10)(ii) of this section, NMFS may
issue a final rule modifying the restrictions on pound net leaders as necessary to
protect threatened sea turtles. Such modifications may include, but are not limited
to, reducing the maximum allowable mesh size of pound net leaders and
prohibiting the use of pound net leaders regardless of mesh size. In addition, if
information indicates that a significant level of sea turtle entanglements,
impingements or strandings will likely continue beyond July 15, NMFS may issue
a final rule extending the effective date of the restrictions, including any additional
restrictions imposed under this paragraph (d)(10)(vi), for an additional 15 days, but
not beyond July 30, to protect threatened sea turtles.

(vii) Modified leader inspection program. Any fisherman planning to use a
modified pound net leader in Pound Net Regulated Area I or Pound Net Regulated
Area II at any time from May 6 through July 15 must make his/her leader available
for inspection and tagging by NMFS according to the following procedures. At
least 72 hours prior to deploying a modified pound net leader, the fisherman or
his/her representative must call NMFS at 757–414–0128 between 7:00 a.m. and
5:00 p.m. local time and arrange for a mutually agreeable meeting date, time, and
place. The fisherman must meet NMFS at such location at the designated time and
allow NMFS to examine his or her gear to help ensure the leader is in compliance
with the definition of a modified pound net leader. NMFS will ascertain whether
the leader meets the following four criteria taken from that definition: (1) the lower
portion of the leader is mesh and the upper portion consists of only vertical lines;
(2) the mesh size is equal to or less than 8 inches (20.3 cm) stretched mesh; (3) the
vertical lines are equal to or greater than 5/16 inch (0.8 cm) in diameter and strung
vertically at least every 2 feet (61 cm); and (4) the vertical lines are hard lay lines
with a level of stiffness equivalent to the stiffness of a 5/16 inch (0.8 cm) diameter
line composed of polyester wrapped around a blend of polypropylene and
polyethylene and containing approximately 42 visible twists of strands per foot of
line. NMFS will also measure the height of the mesh in relation to the height of the
entire leader. During the inspection, the fisherman must provide accurate and
specific latitude and longitude coordinates of the location at which the leader will
be deployed, as well as information on the low water depth at each end of the
modified leader at the site at which it will be set. If the leader meets the four
criteria previously described, the measurement of the height of the mesh in relation
to the total height of the leader is recorded, and the low water depth and latitude
and longitude coordinates of the specific location at which the leader will be
deployed are provided and recorded, the leader will pass inspection. If it passes
inspection, NMFS will tag the leader with one or more tamperproof tags.
Removing or tampering with any tag placed on the leader by NMFS is prohibited.
If a tag is damaged, destroyed, or lost due to any cause, the fisherman must call
NMFS at 757–414–0128 within 48 hours of discovery to report this incident. After
the leader is determined to have passed inspection, NMFS will issue a letter to the
fisherman indicating that the leader passed inspection. The fisherman must retain
that letter on board his/her vessel tending the inspected leader at all times it is
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deployed. Modified pound net leaders must pass inspection prior to being used at
any time during the time period from May 6 through July 15 of each year.

(11) Restrictions applicable to sea scallop dredges in the mid-Atlantic —(i) Gear
Modification. During the time period of May 1 through November 30, any vessel
with a sea scallop dredge and required to have a Federal Atlantic sea scallop
fishery permit, regardless of dredge size or vessel permit category, that enters
waters south of 41° 9.0' N. latitude, from the shoreline to the outer boundary of the
Exclusive Economic Zone must have on each dredge a chain mat described as
follows. The chain mat must be composed of horizontal (“tickler”) chains and
vertical (“up-and-down”) chains that are configured such that the openings formed
by the intersecting chains have no more than 4 sides. The vertical and horizontal
chains must be hung to cover the opening of the dredge bag such that the vertical
chains extend from the back of the cutting bar to the sweep. The horizontal chains
must intersect the vertical chains such that the length of each side of the openings
formed by the intersecting chains is less than or equal to 14 inches (35.5 cm) with
the exception of the side of any individual opening created by the sweep. The
chains must be connected to each other with a shackle or link at each intersection
point. The measurement must be taken along the chain, with the chain held taut,
and include one shackle or link at the intersection point and all links in the chain up
to, but excluding, the shackle or link at the other intersection point.

(ii) Any vessel that enters the waters described in paragraph (d)(11)(i) of this
section and that is required to have a Federal Atlantic sea scallop fishery permit
must have the chain mat configuration installed on all dredges for the duration of
the trip.

(iii) Vessels subject to the requirements in paragraphs (d)(11)(i) and (d)(11)(ii) of
this section transiting waters south of 41°9.0' N. latitude, from the shoreline to the
outer boundary of the Exclusive Economic Zone, will be exempted from the chain-
mat requirements provided the dredge gear is stowed in accordance with §648.23(b)
and there are no scallops on-board.

[64 FR 14070, Mar. 23, 1999]

Editorial Note:   For  Federal Register  citations to §223.206, see the List of CFR
Sections Affected, which appears in the Finding Aids section of the printed volume
and at www.fdsys.gov.

Effective Date Notes:   1. At 64 FR 14070, Mar. 23, 1999, newly redesignated
§223.206 was revised. Paragraph (d)(5) contains information collection and
recordkeeping requirements and will not become effective until approval has been
given by the Office of Management and Budget.

2. At 67 FR 41203, June 17, 2002, §223.206 was amended by adding paragraph
(d)(2)(v). Paragraph (d)(2)(v)(C) contains information collection and recordkeeping
requirements and will not become effective until approval has been given by the
Office of Management and Budget.
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Title 15: Commerce and Foreign Trade 

PART 4—DISCLOSURE OF GOVERNMENT INFORMATION  

Subpart A—Freedom of Information Act 

§ 4.1   General. 

(a) The information in this part is furnished for the guidance of the public and in compliance with the requirements of 
the Freedom of Information Act (FOIA), as amended (5 U.S.C. 552). This part sets forth the procedures the 
Department of Commerce (Department) and its components follow to make publicly available the materials and 
indices specified in 5 U.S.C. 552(a)(2) and records requested under 5 U.S.C. 552(a)(3). Information routinely 
provided to the public as part of a regular Department activity (for example, press releases issued by the Office of 
Public Affairs) may be provided to the public without following this part. 

(b) As used in this subpart, component means any office, division, bureau or other unit of the Department listed in 
Appendix A to this part (except that a regional office of a larger office or other unit does not constitute a separate 
component). 

§ 4.2   Public reference facilities. 

(a) The Department maintains public reference facilities (listed in Appendix A to this part) that contain the records the 
FOIA requires to be made regularly available for public inspection and copying; furnishes information; receives and 
processes requests for records under the FOIA; and otherwise assists the public concerning Department operations 
under the FOIA. 

(b) Each component of the Department shall determine which of its records are required to be made available for 
public inspection and copying, and make those records available either in its own public reference facility or in the 
Department's Central Reference and Records Inspection Facility. Each component shall maintain and make available 
for public inspection and copying a current subject-matter index of its public inspection facility records. Each index 
shall be updated regularly, at least quarterly, with respect to newly included records. In accordance with 5 U.S.C. 
552(a)(2), the Department has determined that it is unnecessary and impracticable to publish quarterly or more 
frequently and distribute copies of the index and supplements thereto. 

(c) Each component shall make public inspection facility records created on or after November 1, 1996 available 
electronically through the Department's ―FOIA Home Page‖ link found at the Department's World Wide Web site ( 
http://www.doc.gov ). Information available at the site shall include: 

(1) Each component's index of its public inspection facility records, which indicates which records are available 
electronically; and 

(2) The general index referred to in paragraph (d)(3) of this section. 

(d) The Department shall maintain and make available for public inspection and copying: 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;rgn=div5;view=text;node=15%3A1.1.1.1.5;idno=15;sid=b4240b0088069bf54f0223e865504f40;cc=ecfr
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(1) A current index providing identifying information for the public as to any matter that is issued, adopted, or 
promulgated after July 4, 1997, and that is retained as a record and is required to be made available or published. 
Copies of the index are available upon request after payment of the direct cost of duplication; 

(2) Copies of records that have been released and that the component that maintains them determines, because of 
their subject matter, have become or are likely to become the subject of subsequent requests for substantially the 
same records; 

(3) A general index of the records described in paragraph (d)(2) of this section; 

(4) Final opinions and orders, including concurring and dissenting opinions made in the adjudication of cases; 

(5) Those statements of policy and interpretations that have been adopted by a component and are not published in 
the  Federal Register ; and 

(6) Administrative staff manuals and instructions to staff that affect a member of the public. 

§ 4.3   Records under the FOIA. 

(a) Records under the FOIA include all Government records, regardless of format, medium or physical 
characteristics, and include electronic records and information, audiotapes, videotapes, and photographs. 

(b) Under the FOIA, the Department has no obligation to create, compile, or obtain from outside the Department a 
record to satisfy a request. In complying with a request for electronic data, whether the Department creates or 
compiles records (as by undertaking significant programming work) or merely extracts them from an existing 
database may be unclear. The Department shall in any case undertake reasonable efforts to search for the 
information in electronic format. 

(c) Department officials may, upon request, create and provide new records pursuant to user fee statutes, such as 
the first paragraph of 15 U.S.C. 1525, or in accordance with authority otherwise provided by law. Such creation and 
provision of records is outside the scope of the FOIA. 

(d) Components shall preserve all correspondence pertaining to the requests they receive under this subpart, as well 
as copies of all requested records, until disposition or destruction is authorized by Title 44 of the United States Code 
or the National Archives and Records Administration's General Records Schedule 14. Components shall not dispose 
of records while they are the subject of a pending request, appeal, or lawsuit under the FOIA. 

§ 4.4   Requirements for making requests. 

(a) A request for records of the Department which are not customarily made available to the public as part of the 
Department's regular informational services must be in writing (and may be sent by mail, facsimile, or E-mail), and 
shall be processed under the FOIA, regardless whether the FOIA is mentioned in the request. Requests should be 
mailed to the Department component identified in Appendix A to this part that maintains those records, or may be 
sent by facsimile or E-mail to the numbers or addresses, respectively, listed at the Department's ―FOIA Home Page‖ 
link found at the Department's World Wide Web site ( http://www.doc.gov ).

1
 If the proper component cannot be 

determined, the request should be sent to the central facility identified in Appendix A to this part. The central facility 
will forward the request to the component(s) it believes most likely to have the requested records. For the quickest 
handling, the request (and envelope, if the request is mailed) should be marked ―Freedom of Information Act 
Request.‖ 

1
 The United States Patent and Trademark Office (USPTO), which is established as an agency of the 

United States within the Department of Commerce, operates under its own FOIA regulations at 37 CFR 
part 102, subpart A. Accordingly, requests for USPTO records should be sent directly to the USPTO. 
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(b) For requests for records about oneself, §4.24 contains additional requirements. For requests for records about 
another individual, either a written authorization signed by the individual permitting disclosure of his or her records to 
the requester or proof that the individual is deceased (for example, a copy of a death certificate or an obituary) 
facilitates processing the request. 

(c) The records requested must be described in enough detail to enable Department personnel to locate them with a 
reasonable amount of effort. If possible, a request should include specific information about each record sought, such 
as the date, title or name, author, recipient, and subject matter of the record, and the name and location of the office 
where the record is located. Also, if records about a court case are sought, the title of the case, the court in which the 
case was filed, and the nature of the case should be included. If known, any file designations or descriptions of the 
requested records should be included. In general, the more specifically the request describes the records sought, the 
greater the likelihood that the Department will be able to locate those records. If a component determines that a 
request does not reasonably describe records, it shall inform the requester what additional information is needed or 
how the request is otherwise insufficient, to enable the requester to modify the request to meet the requirements of 
this section. 

§ 4.5   Responsibility for responding to requests. 

(a) In general . Except as stated in paragraph (b) of this section, the proper component of the Department to respond 
to a request for records is the component that first receives the request and has responsive records, or the 
component to which the Departmental Freedom of Information Officer assigns lead responsibility for responding to 
the request. Records responsive to a request shall include those records within the Department's possession and 
control as of the date the Department begins its search for them. 

(b) Consultations and referrals. If a component receives a request for a record in its possession in which another 
Federal agency subject to the FOIA has the primary interest, the component shall refer the record to that agency for 
direct response to the requester. Ordinarily, the agency that originated a record will be presumed to have the primary 
interest in it. A component shall consult with another Federal agency before responding to a requester if the 
component receives a request for a record in which another Federal agency subject to the FOIA has a significant 
interest, but not the primary interest; or another Federal agency not subject to the FOIA has the primary interest or a 
significant interest (see §4.8 for additional information about referrals of classified information). 

(c) Notice of referral. Whenever a component refers a document to another Federal agency for direct response to the 

requester, it ordinarily shall notify the requester in writing of the referral and inform the requester of the name of the 
agency to which the document was referred. 

(d) Timing of responses to consultations and referrals. All consultations and referrals shall be handled in 
chronological order, based on when the FOIA request was received by the first Federal agency. 

(e) Agreements regarding consultations and referrals. Components may make agreements with other Federal 
agencies to eliminate the need for consultations or referrals for particular types of records. 

[66 FR 65632, Dec. 20, 2001, as amended at 71 FR 31073, June 1, 2006] 

§ 4.6   Time limits and expedited processing. 

(a) In general. Components ordinarily shall respond to requests according to their order of receipt. 

(b) Initial response and appeal. Subject to paragraph (c)(1) of this section, an initial response shall be made within 20 
working days ( i.e. , excluding Saturdays, Sundays, and legal public holidays) of the receipt of a request for a record 
under this part by the proper component identified in accordance with §4.5(a), and an appeal shall be decided within 
20 working days of its receipt by the Office of the General Counsel. 

(c) Unusual circumstances. (1) In unusual circumstances as specified in paragraph (c)(2) of this section, an official 
listed in Appendix B to this part may extend the time limits in paragraph (b) of this section by notifying the requester in 
writing as soon as practicable of the unusual circumstances and of the date by which processing of the request is 
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expected to be completed. If the extension is for more than ten working days, the component shall provide the 
requester an opportunity either to modify the request so that it may be processed within the applicable time limit, or to 
arrange an alternative time frame for processing the request or a modified request. 

(2) As used in this section, unusual circumstances means, but only to the extent reasonably necessary to properly 
process the particular request: 

(i) The need to search for and collect the requested records from field facilities or other establishments separate from 
the office processing the request; 

(ii) The need to search for, collect, and appropriately examine a voluminous amount of separate and distinct records 
that are the subject of a single request; or 

(iii) The need for consultation, which shall be conducted with all practicable speed, with another component or 
Federal agency having a substantial interest in the determination of the request. 

(3) If a component reasonably believes that multiple requests submitted by a requester, or by a group of requesters 
acting in concert, constitute a single request that would otherwise involve unusual circumstances, and the requests 
involve clearly related matters, the component may aggregate them. Multiple requests involving unrelated matters will 
not be aggregated. 

(d) Multitrack processing. (1) A component may use two or more processing tracks by distinguishing between simple 
and more complex requests based on the number of pages involved, or some other measure of the amount of work 
and/or time needed to process the request, and whether the request qualifies for expedited processing as described 
in paragraph (e) of this section. 

(2) A component using multitrack processing may provide requesters in its slower track(s) with an opportunity to limit 
the scope of their requests in order to qualify for faster processing. A component doing so shall contact the requester 
by telephone, E-mail, or letter, whichever is most efficient in each case. 

(e) Expedited processing. (1) Requests and appeals shall be taken out of order and given expedited treatment 
whenever it is determined that they involve: 

(i) Circumstances in which the lack of expedited treatment could reasonably be expected to pose an imminent threat 
to the life or physical safety of an individual; 

(ii) The loss of substantial due process rights; 

(iii) A matter of widespread and exceptional media interest involving questions about the Government's integrity which 
affect public confidence; or 

(iv) An urgency to inform the public about an actual or alleged Federal Government activity, if made by a person 
primarily engaged in disseminating information. 

(2) A request for expedited processing may be made at the time of the initial request for records or at any later time. 
For a prompt determination, a request for expedited processing should be sent to the component listed in Appendix A 
to this part that maintains the records requested. 

(3) A requester who seeks expedited processing must submit a statement, certified to be true and correct to the best 
of that person's knowledge and belief, explaining in detail the basis for requesting expedited processing. For 
example, a requester within the category described in paragraph (e)(1)(iv) of this section, if not a full-time member of 
the news media, must establish that he or she is a person whose main professional activity or occupation is 
information dissemination, though it need not be his or her sole occupation. A requester within the category described 
in paragraph (e)(1)(iv) of this section must also establish a particular urgency to inform the public about the 
Government activity involved in the request, beyond the public's right to know about Government activity generally. 
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(4) Within ten calendar days of its receipt of a request for expedited processing, the proper component shall decide 
whether to grant it and shall notify the requester of the decision. Solely for purposes of calculating the foregoing time 
limit, any request for expedited processing shall always be considered received on the actual date of receipt by the 
proper component. If a request for expedited processing is granted, the request shall be given priority and processed 
as soon as practicable, subject to §4.11(i). If a request for expedited processing is denied, any appeal of that decision 
shall be acted on expeditiously. 

§ 4.7   Responses to requests. 

(a) Grants of requests. If a component makes a determination to grant a request in whole or in part, it shall notify the 
requester in writing. The component shall inform the requester in the notice of any fee to be charged under §4.11 and 
disclose records to the requester promptly upon payment of any applicable fee. Records disclosed in part shall be 
marked or annotated to show the applicable FOIA exemption(s) and the amount of information deleted, unless doing 
so would harm an interest protected by an applicable exemption. The location of the information deleted shall also be 
indicated on the record, if feasible. 

(b) Adverse determinations of requests. If a component makes an adverse determination regarding a request, it shall 
notify the requester of that determination in writing. An adverse determination is a denial of a request in any respect, 
namely: a determination to withhold any requested record in whole or in part; a determination that a requested record 
does not exist or cannot be located; a determination that a record is not readily reproducible in the form or format 
sought by the requester; a determination that what has been requested is not a record subject to the FOIA (except 
that a determination under §4.11(j) that records are to be made available under a fee statute other than the FOIA is 
not an adverse determination); a determination against the requester on any disputed fee matter, including a denial of 
a request for a reduction or waiver of fees; or a denial of a request for expedited processing. Each denial letter shall 
be signed by an official listed in Appendix B to this part, and shall include: 

(1) The name and title or position of the denying official; 

(2) A brief statement of the reason(s) for the denial, including applicable FOIA exemption(s); 

(3) An estimate of the volume of records or information withheld, in number of pages or some other reasonable form 
of estimation. This estimate need not be provided if the volume is otherwise indicated through deletions on records 
disclosed in part, or if providing an estimate would harm an interest protected by an applicable FOIA exemption; and 

(4) A statement that the denial may be appealed, and a list of the requirements for filing an appeal under §4.10(b). 

§ 4.8   Classified Information. 

In processing a request for information classified under Executive Order 12958 or any other executive order 
concerning the classification of records, the information shall be reviewed to determine whether it should remain 
classified. Ordinarily the component or other Federal agency that classified the information should conduct the 
review, except that if a record contains information that has been derivatively classified by a component because it 
contains information classified by another component or agency, the component shall refer the responsibility for 
responding to the request to the component or agency that classified the underlying information. Information 
determined to no longer require classification shall not be withheld on the basis of FOIA exemption (b)(1) (5 U.S.C. 
552(b)(1)), but should be reviewed to assess whether any other FOIA exemptions should be invoked. Appeals 
involving classified information shall be processed in accordance with §4.10(c). 

§ 4.9   Business Information. 

(a) In general. Business information obtained by the Department from a submitter will be disclosed under the FOIA 
only under this section. 

(b) Definitions. For the purposes of this section: 
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(1) Business information means commercial or financial information, obtained by the Department from a submitter, 
which may be protected from disclosure under FOIA exemption (b)(4) (5 U.S.C. 552(b)(4)). 

(2) Submitter means any person or entity outside the Federal Government from which the Department obtains 
business information, directly or indirectly. The term includes corporations; state, local and tribal governments; and 
foreign governments. 

(c) Designation of business information. A submitter of business information should designate by appropriate 
markings, either at the time of submission or at a reasonable time thereafter, any portions of its submission that it 
considers protected from disclosure under FOIA exemption (b)(4). These designations will expire ten years after the 
date of the submission unless the submitter requests, and provides justification for, a longer period. 

(d) Notice to submitters. A component shall provide a submitter with prompt written notice of a FOIA request or 
administrative appeal that seeks its business information whenever required under paragraph (e) of this section, 
except as provided in paragraph (h) of this section, in order to give the submitter an opportunity under paragraph (f) 
of this section to object to disclosure of any specified portion of that information. Such written notice shall be sent via 
certified mail, return receipt requested, or similar means. The notice shall either describe the business information 
requested or include copies of the requested records containing the information. If notification of a large number of 
submitters is required, notification may be made by posting or publishing the notice in a place reasonably likely to 
accomplish notification. 

(e) When notice is required. Notice shall be given to the submitter whenever: 

(1) The submitter has designated the information in good faith as protected from disclosure under FOIA exemption 
(b)(4); or 

(2) The component has reason to believe that the information may be protected from disclosure under FOIA 
exemption (b)(4). 

(f) Opportunity to object to disclosure. A component shall allow a submitter seven working days ( i.e. , excluding 
Saturdays, Sundays, and legal public holidays) from the date of receipt of the written notice described in paragraph 
(d) of this section to provide the component with a statement of any objection to disclosure. The statement must 
identify any portions of the information the submitter requests to be withheld under FOIA exemption (b)(4), and 
describe how each qualifies for protection under the exemption: that is, why the information is a trade secret, or 
commercial or financial information that is privileged or confidential. If a submitter fails to respond to the notice within 
the time specified, the submitter will be considered to have no objection to disclosure of the information. Information a 
submitter provides under this paragraph may itself be subject to disclosure under the FOIA. 

(g) Notice of intent to disclose. A component shall consider a submitter's objections and specific grounds under the 
FOIA for nondisclosure in deciding whether to disclose business information. If a component decides to disclose 
business information over a submitter's objection, the component shall give the submitter written notice via certified 
mail, return receipt requested, or similar means, which shall include: 

(1) A statement of reason(s) why the submitter's objections to disclosure were not sustained; 

(2) A description of the business information to be disclosed; and 

(3) A statement that the component intends to disclose the information seven working days from the date the 
submitter receives the notice. 

(h) Exceptions to notice requirements. The notice requirements of paragraphs (d) and (g) of this section shall not 
apply if: 

(1) The component determines that the information should not be disclosed; 

(2) The information has been lawfully published or has been officially made available to the public; 
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(3) Disclosure of the information is required by statute (other than the FOIA) or by a regulation issued in accordance 
with Executive Order 12600; or 

(4) The designation made by the submitter under paragraph (c) of this section appears obviously frivolous, in which 
case the component shall provide the submitter written notice of any final decision to disclose the information seven 
working days from the date the submitter receives the notice. 

(i) Notice to submitter of FOIA lawsuit. Whenever a requester files a lawsuit seeking to compel the disclosure of 
business information, the component shall promptly notify the submitter. 

(j) Corresponding notice to requester. Whenever a component provides a submitter with notice and an opportunity to 
object to disclosure under paragraph (d) of this section, the component shall also notify the requester. Whenever a 
submitter files a lawsuit seeking to prevent the disclosure of business information, the component shall notify the 
requester. 

§ 4.10   Appeals from initial determinations or untimely delays. 

(a) If a request for records is initially denied in whole or in part, or has not been timely determined, or if a requester 
receives an adverse initial determination regarding any other matter under this subpart (as described in §4.7(b)), the 
requester may file a written appeal or an electronic appeal, which must be received by the Office of General Counsel 
during normal business hours (8:30 a.m. to 5 p.m., Eastern Time, Monday through Friday) within thirty calendar days 
of the date of the written denial or, if there has been no determination, may be submitted anytime after the due date, 
including the last extension under §4.6(c), of the determination. Written or electronic appeals arriving after normal 
business hours will be deemed received on the next normal business day. 

(b) Appeals shall be decided by the Assistant General Counsel for Administration (AGC-Admin), except that appeals 
for records which were initially denied by the AGC-Admin shall be decided by the General Counsel. Written appeals 
should be addressed to the AGC-Admin, or the General Counsel if the records were initially denied by the AGC-
Admin. The address of both is: U.S. Department of Commerce, Office of General Counsel, Room 5875, 14th and 
Constitution Avenue NW., Washington, DC 20230. An appeal may also be sent via facsimile at 202–482–2552. For a 
written appeal, both the letter and the appeal envelope should be clearly marked ―Freedom of Information Appeal‖. 
The address for electronic appeals is FOIAAppeals@doc.gov. The appeal (written or electronic) must include a copy 
of the original request and the initial denial, if any, and a statement of the reasons why the records requested should 
be made available and why the initial denial, if any, was in error. No opportunity for personal appearance, oral 
argument or hearing on appeal is provided. 

(c) Upon receipt of an appeal involving records initially denied on the basis of FOIA exemption (b)(1), the records 
shall be forwarded to the Deputy Assistant Secretary for Security (DAS) for a declassification review. The DAS may 
overrule previous classification determinations in whole or in part if continued protection in the interest of national 
security is no longer required, or no longer required at the same level. The DAS shall advise the AGC-Admin, or the 
General Counsel, as appropriate, of his or her decision. 

(d) If an appeal is granted, the person who filed the appeal shall be immediately notified and copies of the releasable 
documents shall be made available promptly thereafter upon receipt of appropriate fees determined in accordance 
with §4.11. 

(e) If no determination on an appeal has been sent to the requester within the twenty working day period specified in 
§4.6(b) or the last extension thereof, the requester is deemed to have exhausted all administrative remedies with 
respect to the request, giving rise to a right of judicial review under 5 U.S.C. 552(a)(6)(C). If the requester initiates a 
court action against the Department based on the provision in this paragraph, the administrative appeal process may 
continue. 

(f) The determination on an appeal shall be in writing and, when it denies records in whole or in part, the letter to the 
requester shall include: 

(1) A brief explanation of the basis for the denial, including a list of the applicable FOIA exemptions and a description 
of how they apply; 
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(2) A statement that the decision is final for the Department; 

(3) Notification that judicial review of the denial is available in the district court of the United States in the district in 
which the requester resides, or has his or her principal place of business, or in which the agency records are located, 
or in the District of Columbia; and 

(4) The name and title or position of the official responsible for denying the appeal. 

[66 FR 65632, Dec. 20, 2001, as amended at 69 FR 49784, Aug. 12, 2004] 

§ 4.11   Fees. 

(a) In general. Components shall charge for processing requests under the FOIA in accordance with paragraph (c) of 
this section, except when fees are limited under paragraph (d) of this section or when a waiver or reduction of fees is 
granted under paragraph (k) of this section. A component shall collect all applicable fees before sending copies of 
requested records to a requester. Requesters must pay fees by check or money order made payable to the Treasury 
of the United States. 

(b) Definitions. For purposes of this section: 

(1) Commercial use request means a request from or on behalf of a person who seeks information for a use or 

purpose that furthers his or her commercial, trade, or profit interests, which can include furthering those interests 
through litigation. Components shall determine, whenever reasonably possible, the use to which a requester will put 
the requested records. If it appears that the requester will put the records to a commercial use, or if a component has 
reasonable cause to doubt a requester's asserted non-commercial use, the component shall provide the requester a 
reasonable opportunity to submit further clarification. 

(2) Direct costs means those expenses a component incurs in providing a particular service. Such expenses would 
include, for example, the labor costs of the employee performing the service (the basic rate of pay for the employee, 
plus 16 percent of that rate to cover benefits). Not included in direct costs are overhead expenses such as the costs 
of space, heating, or lighting of the facility in which the service is performed. 

(3) Duplication means the making of a copy of a record, or of the information contained in it, necessary to respond to 
a FOIA request. Copies may take the form of paper, microform, audiovisual materials, or electronic records (for 
example, magnetic tape or disk), among others. A component shall honor a requester's specified preference of form 
or format of disclosure if the component can reproduce the record in the requested form or format with reasonable 
effort. 

(4) Educational institution means a preschool, a public or private elementary or secondary school, an institution of 
undergraduate higher education, an institution of graduate higher education, an institution of professional education, 
or an institution of vocational education, that operates a program of scholarly research. To be in this category, a 
requester must show that the request is authorized by and is made under the auspices of a qualifying institution, and 
that the records are sought to further scholarly research rather than for a commercial use. 

(5) Noncommercial scientific institution means an institution that is not operated on a ―commercial‖ basis, as that term 
is defined in paragraph (b)(1) of this section, and that is operated solely for the purpose of conducting scientific 
research, the results of which are not intended to promote any particular product or industry. To be in this category, a 
requester must show that the request is authorized by and is made under the auspices of a qualifying institution and 
that the records are sought to further scientific research rather than for a commercial use. 

(6) Representative of the news media, or news media requester means any person actively gathering news for an 
entity that is organized and operated to publish or broadcast news to the public. The term ―news‖ means information 
that is about current events or that would be of current interest to the public. Examples of news media entities include 
television or radio stations broadcasting to the public at large and publishers of periodicals (but only if they can qualify 
as disseminators of ―news‖) that make their products available for purchase or subscription by the general public. For 
―freelance‖ journalists to be regarded as working for a news organization, they must demonstrate a solid basis for 
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expecting publication through that organization. A publication contract would be the clearest proof, but components 
shall also look to the past publication record of a requester in making this determination. To be in this category, a 
requester must not be seeking the requested records for a commercial use. However, a request for records 
supporting the news-dissemination function of the requester shall not be considered to be for a commercial use. 

(7) Review means the examination of a record located in response to a request in order to determine whether any 
portion of it is exempt from disclosure. It also includes processing any record for disclosure, for example, redacting it 
and marking any applicable exemptions. Review costs are recoverable even if a record ultimately is not disclosed. 
Review time does not include time spent resolving general legal or policy issues regarding the application of 
exemptions. 

(8) Search means the process of looking for and retrieving records or information responsive to a request. It includes 
page-by-page or line-by-line identification of information within records and also includes reasonable efforts to locate 
and retrieve information from records maintained in electronic form or format. Components shall ensure that searches 
are done in the most efficient and least expensive manner reasonably possible. 

(c) Fees. In responding to FOIA requests, components shall charge the fees summarized in chart form in paragraphs 
(c)(1) and (c)(2) of this section and explained in paragraphs (c)(3) through (c)(5) of this section, unless a waiver or 
reduction of fees has been granted under paragraph (k) of this section. 

(1) The four categories and chargeable fees are: 

Category Chargeable fees 

(i) Commercial Use Requesters Search, Review, and Duplication. 

(ii) Educational and Non-commercial 

Scientific Institution Requesters 

Duplication (excluding the cost of the first 100 

pages). 

(iii) Representatives of the News Media Duplication (excluding the cost of the first 100 

pages). 

(iv) All Other Requesters Search and Duplication (excluding the cost of the 

first 2 hours of search and 100 pages). 

(2) Uniform fee schedule. 

Service Rate 

(i) Manual search Actual salary rate of employee 

involved, plus 16 percent of salary rate. 

(ii) Computerized search Actual direct cost, including operator 

time. 

(iii) Duplication of records:  

(A) Paper copy reproduction $.16 per page 

(B) Other reproduction (e.g., computer disk or 

printout, microfilm, microfiche, or microform) 

Actual direct cost, including operator 

time. 

(iv) Review of records (including redaction) Actual salary rate of employee 
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conducting review, plus 16 percent of 

salary rate. 

(3) Search. (i) Search fees shall be charged for all requests—other than requests made by educational institutions, 

noncommercial scientific institutions, or representatives of the news media—subject to the limitations of paragraph (d) 
of this section. Components shall charge for time spent searching even if they do not locate any responsive records 
or if they withhold any records located as entirely exempt from disclosure. Search fees shall be the direct costs of 
conducting the search by the involved employees. 

(ii) For computer searches of records, requesters will be charged the direct costs of conducting the search, although 
certain requesters (as provided in paragraph (d)(1) of this section) will be charged no search fee and certain other 
requesters (as provided in paragraph (d)(3) of this section) are entitled to the cost equivalent of two hours of manual 
search time without charge. 

(4) Duplication. Duplication fees shall be charged to all requesters, subject to the limitations of paragraph (d) of this 
section. For a paper photocopy of a record (no more than one copy of which need be supplied), the fee shall be $.16 
cents per page. For copies produced by computer, such as tapes or printouts, components shall charge the direct 
costs, including operator time, of producing the copy. For other forms of duplication, components shall charge the 
direct costs of that duplication. 

(5) Review. Review fees shall be charged to requesters who make a commercial use request. Review fees shall be 
charged only for the initial record review, in which a component determines whether an exemption applies to a 
particular record at the initial request level. No charge shall be imposed for review at the administrative appeal level 
for an exemption already applied. However, records withheld under an exemption that is subsequently determined 
not to apply may be reviewed again to determine whether any other exemption not previously considered applies, 
and the costs of that review are chargeable. Review fees shall be the direct costs of conducting the review by the 
involved employees. 

(d) Limitations on charging fees. (1) No search fee shall be charged for requests from educational institutions, 
noncommercial scientific institutions, or representatives of the news media. 

(2) No search fee or review fee shall be charged for a quarter-hour period unless more than half of that period is 
required for search or review. 

(3) Except for requesters seeking records for a commercial use, components shall provide without charge: 

(i) The first 100 pages of duplication (or the cost equivalent); and 

(ii) The first two hours of search (or the cost equivalent). 

(4) If a total fee calculated under paragraph (c) of this section is $20.00 or less for any request, no fee shall be 
charged. If such total fee is more than $20.00, the full amount of such fee shall be charged. 

(5) The provisions of paragraphs (d) (3) and (4) of this section work together. This means that for requesters other 
than those seeking records for a commercial use, no fee shall be charged unless the cost of search in excess of two 
hours plus the cost of duplication in excess of 100 pages totals more than $20.00. 

(e) Notice of anticipated fees over $20.00. If a component determines or estimates that the total fee to be charged 
under this section will be more than $20.00, the component shall notify the requester of the actual or estimated fee, 
unless the requester has stated in writing a willingness to pay a fee as high as that anticipated. If only a portion of the 
fee can be estimated readily, the component shall advise the requester that the estimated fee may be only a portion 
of the total fee. If the component has notified a requester that the actual or estimated fee is more than $20.00, the 
component shall not consider the request received for purposes of calculating the time limit in §4.6(b) to respond to a 
request, or process it further, until the requester agrees to pay the anticipated total fee. Any agreement to pay should 
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be memorialized in writing. A notice under this paragraph shall offer the requester an opportunity to contact 
Departmental personnel to discuss modifying the request to meet the requester's needs at a lower cost. 

(f) Charges for other services. Apart from the other provisions of this section, if a component decides, as a matter of 
administrative discretion, to comply with a request for special services, the component shall charge the direct cost of 
providing them. Such services could include certifying that records are true copies or sending records by other than 
ordinary mail. 

(g) Charging interest. Components shall charge interest on any unpaid bill starting on the 31st calendar day following 
the date of billing the requester. Interest charges shall be assessed at the rate provided in 31 U.S.C. 3717 and accrue 
from the date of the billing until the component receives payment. Components shall take all steps authorized by the 
Debt Collection Act of 1982, as amended by the Debt Collection Improvement Act of 1996, to effect payment, 
including offset, disclosure to consumer reporting agencies, and use of collection agencies. 

(h) Aggregating requests. If a component reasonably believes that a requester or a group of requesters acting 
together is attempting to divide a request into a series of requests for the purpose of avoiding fees, the component 
may aggregate those requests and charge accordingly. Among the factors a component shall consider in deciding 
whether to aggregate are the closeness in time between the component's receipt of the requests, and the relatedness 
of the matters about which the requests are made. A component may generally presume that multiple requests that 
involve related matters made by the same requester or a closely related group of requesters within a 30 calendar day 
period have been made in order to avoid fees. If requests are separated by a longer period, a component shall 
aggregate them only if a solid basis exists for determining that aggregation is warranted under all the circumstances 
involved. Multiple requests involving unrelated matters shall not be aggregated. 

(i) Advance payments. (1) For requests other than those described in paragraphs (i)(2) and (3) of this section, a 
component shall not require the requester to make an advance payment: a payment made before work is begun or 
continued on a request. Payment owed for work already completed ( i.e. , a payment before copies are sent to a 
requester) is not an advance payment. 

(2) If a component determines or estimates that a total fee to be charged under this section will be more than 
$250.00, the component shall not consider the request received for purposes of calculating the time limit in §4.6(b) to 
respond to a request, or process it further, until it receives payment from the requester of the entire anticipated fee. 

(3) If a requester has previously failed to pay a properly charged FOIA fee to any component or other Federal agency 
within 30 calendar days of the date of billing, a component shall require the requester to pay the full amount due, plus 
any applicable interest, and to make an advance payment of the full amount of any anticipated fee, before the 
component begins to process a new request or continues to process a pending request from that requester. For 
purposes of calculating the time limit in §4.6(b) to respond to a request, the component shall not consider the request 
received until it receives full payment of all applicable fees and interest in this paragraph. 

(4) Upon the completion of processing of a request, if a specific fee is determined to be payable and appropriate 
notice has been given to the requester, a component shall make records available to the requester only upon receipt 
of full payment of the fee. 

(j) Other statutes specifically providing for fees. The fee schedule of this section does not apply to fees charged under 
any statute (except for the FOIA) that specifically requires an agency to set and collect fees for particular types of 
records. If records responsive to requests are maintained for distribution by agencies operating such statutorily based 
fee schedule programs, components shall inform requesters how to obtain records from those sources. Provision of 
such records is not handled under the FOIA. 

(k) Requirements for waiver or reduction of fees. (1) Records responsive to a request will be furnished without 
charge, or at a charge reduced below that established under paragraph (c) of this section, if the requester asks for 
such a waiver in writing and the responsible component determines, after consideration of information provided by 
the requester, that the requester has demonstrated that: 

(i) Disclosure of the requested information is in the public interest because it is likely to contribute significantly to 
public understanding of the operations or activities of the Government; and 
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(ii) Disclosure of the information is not primarily in the commercial interest of the requester. 

(2) To determine whether the first fee waiver requirement is met, components shall consider the following factors: 

(i) The subject of the request: whether the subject of the requested records concerns the operations or activities of 
the Government. The subject of the requested records must concern identifiable operations or activities of the 
Federal Government, with a connection that is direct and clear, not remote or attenuated. 

(ii) The informative value of the information to be disclosed: whether the disclosure is ―likely to contribute‖ to an 
understanding of Government operations or activities. The disclosable portions of the requested records must be 
meaningfully informative about Government operations or activities in order to be ―likely to contribute‖ to an increased 
public understanding of those operations or activities. The disclosure of information that already is in the public 
domain, in either a duplicative or a substantially identical form, would not be likely to contribute to such 
understanding. 

(iii) The contribution to an understanding of the subject by the public likely to result from disclosure: whether 

disclosure of the requested information will contribute to the understanding of a reasonably broad audience of 
persons interested in the subject, as opposed to the individual understanding of the requester. A requester's 
expertise in the subject area and ability and intention to effectively convey information to the public shall be 
considered. It shall be presumed that a representative of the news media satisfies this consideration. Merely 
providing information to media sources is insufficient to satisfy this consideration. 

(iv) The significance of the contribution to public understanding: whether the disclosure is likely to contribute 

―significantly‖ to public understanding of Government operations or activities. The public's understanding of the 
subject in question prior to the disclosure must be significantly enhanced by the disclosure. 

(3) To determine whether the second fee waiver requirement ( i.e. , that disclosure is not primarily in the commercial 
interest of the requester) is met, components shall consider the following factors: 

(i) The existence and magnitude of a commercial interest: whether the requester has a commercial interest that would 
be furthered by the requested disclosure. Components shall consider any commercial interest of the requester (with 
reference to the definition of ―commercial use request‖ in paragraph (b)(1) of this section), or of any person on whose 
behalf the requester may be acting, that would be furthered by the requested disclosure. Requesters shall be given 
an opportunity to provide explanatory information regarding this consideration. 

(ii) The primary interest in disclosure: whether any identified commercial interest of the requester is sufficiently great, 
in comparison with the public interest in disclosure, that disclosure is ―primarily in the commercial interest of the 
requester.‖ A fee waiver or reduction is justified if the public interest standard (paragraph (k)(1)(i) of this section) is 
satisfied and the public interest is greater than any identified commercial interest in disclosure. Components ordinarily 
shall presume that if a news media requester has satisfied the public interest standard, the public interest is the 
primary interest served by disclosure to that requester. Disclosure to data brokers or others who merely compile and 
market Government information for direct economic return shall not be presumed to primarily serve the public 
interest. 

(4) If only some of the records to be released satisfy the requirements for a fee waiver, a waiver shall be granted for 
those records. 

(5) Requests for the waiver or reduction of fees should address the factors listed in paragraphs (k)(2) and (3) of this 
section, insofar as they apply to each request. 

 



 

 
 

 

 

The Freedom of Information Act, 5 U.S.C. § 552 

As Amended By 


Public Law No. 110-175, 121 Stat. 2524 

Below is the full text of the Freedom of Information Act in a form showing all 
amendments to the statute made by the “Openness Promotes Effectiveness in our 
National Government Act of 2007.” All newly enacted provisions are in boldface type. 

§ 552. Public information; agency rules, opinions, orders, records, and proceedings 

(a) Each agency shall make available to the public information as follows:  

(1) Each agency shall separately state and currently publish in the Federal 
Register for the guidance of the public— 

(A) descriptions of its central and field organization and the established 
places at which, the employees (and in the case of a uniformed service, the 
members) from whom, and the methods whereby, the public may obtain 
information, make submittals or requests, or obtain decisions;  

(B) statements of the general course and method by which its functions are 
channeled and determined, including the nature and requirements of all 
formal and informal procedures available;  

(C) rules of procedure, descriptions of forms available or the places at 
which forms may be obtained, and instructions as to the scope and 
contents of all papers, reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by 
law, and statements of general policy or interpretations of general 
applicability formulated and adopted by the agency; and  

(E) each amendment, revision, or repeal of the foregoing. 

Except to the extent that a person has actual and timely notice of the terms 
thereof, a person may not in any manner be required to resort to, or be adversely 
affected by, a matter required to be published in the Federal Register and not so 
published. For the purpose of this paragraph, matter reasonably available to the 
class of persons affected thereby is deemed published in the Federal Register 
when incorporated by reference therein with the approval of the Director of the 
Federal Register. 

(2) Each agency, in accordance with published rules, shall make available for 
public inspection and copying— 



 

(A) final opinions, including concurring and dissenting opinions, as well 
as orders, made in the adjudication of cases;  

(B) those statements of policy and interpretations which have been 
adopted by the agency and are not published in the Federal Register; 

(C) administrative staff manuals and instructions to staff that affect a 
member of the public;  

(D) copies of all records, regardless of form or format, which have been 
released to any person under paragraph (3) and which, because of the 
nature of their subject matter, the agency determines have become or are 
likely to become the subject of subsequent requests for substantially the 
same records; and  

(E) a general index of the records referred to under subparagraph (D); 

unless the materials are promptly published and copies offered for sale. For 
records created on or after November 1, 1996, within one year after such date, 
each agency shall make such records available, including by computer 
telecommunications or, if computer telecommunications means have not been 
established by the agency, by other electronic means. To the extent required to 
prevent a clearly unwarranted invasion of personal privacy, an agency may delete 
identifying details when it makes available or publishes an opinion, statement of 
policy, interpretation, staff manual, instruction, or copies of records referred to in 
subparagraph (D). However, in each case the justification for the deletion shall be 
explained fully in writing, and the extent of such deletion shall be indicated on the 
portion of the record which is made available or published, unless including that 
indication would harm an interest protected by the exemption in subsection (b) 
under which the deletion is made. If technically feasible, the extent of the deletion 
shall be indicated at the place in the record where the deletion was made. Each 
agency shall also maintain and make available for public inspection and copying 
current indexes providing identifying information for the public as to any matter 
issued, adopted, or promulgated after July 4, 1967, and required by this paragraph 
to be made available or published. Each agency shall promptly publish, quarterly 
or more frequently, and distribute (by sale or otherwise) copies of each index or 
supplements thereto unless it determines by order published in the Federal 
Register that the publication would be unnecessary and impracticable, in which 
case the agency shall nonetheless provide copies of an index on request at a cost 
not to exceed the direct cost of duplication. Each agency shall make the index 
referred to in subparagraph (E) available by computer telecommunications by 
December 31, 1999. A final order, opinion, statement of policy, interpretation, or 
staff manual or instruction that affects a member of the public may be relied on, 
used, or cited as precedent by an agency against a party other than an agency only 
if— 



 

 

(i) it has been indexed and either made available or published as 
provided by this paragraph; or 

(ii) the party has actual and timely notice of the terms thereof. 

(3)(A) Except with respect to the records made available under paragraphs (1) and 
(2) of this subsection, and except as provided in subparagraph (E), each agency, 
upon any request for records which (i) reasonably describes such records and (ii) 
is made in accordance with published rules stating the time, place, fees (if any), 
and procedures to be followed, shall make the records promptly available to any 
person. 

(B) In making any record available to a person under this paragraph, an 
agency shall provide the record in any form or format requested by the 
person if the record is readily reproducible by the agency in that form or 
format. Each agency shall make reasonable efforts to maintain its records 
in forms or formats that are reproducible for purposes of this section. 

(C) In responding under this paragraph to a request for records, an agency 
shall make reasonable efforts to search for the records in electronic form 
or format, except when such efforts would significantly interfere with the 
operation of the agency's automated information system. 

(D) For purposes of this paragraph, the term "search" means to review, 
manually or by automated means, agency records for the purpose of 
locating those records which are responsive to a request. 

(E) An agency, or part of an agency, that is an element of the intelligence 
community (as that term is defined in section 3(4) of the National Security 
Act of 1947 (50 U.S.C. 401a(4))) shall not make any record available 
under this paragraph to— 

(i) any government entity, other than a State, territory, 
commonwealth, or district of the United States, or any subdivision 
thereof; or 

(ii) a representative of a government entity described in clause (i).  

(4)(A)(i) In order to carry out the provisions of this section, each agency shall 
promulgate regulations, pursuant to notice and receipt of public comment, 
specifying the schedule of fees applicable to the processing of requests under this 
section and establishing procedures and guidelines for determining when such 
fees should be waived or reduced. Such schedule shall conform to the guidelines 
which shall be promulgated, pursuant to notice and receipt of public comment, by 
the Director of the Office of Management and Budget and which shall provide for 
a uniform schedule of fees for all agencies.  



(ii) Such agency regulations shall provide that— 

(I) fees shall be limited to reasonable standard charges for 
document search, duplication, and review, when records are 
requested for commercial use; 

(II) fees shall be limited to reasonable standard charges for 
document duplication when records are not sought for 
commercial use and the request is made by an educational 
or noncommercial scientific institution, whose purpose is 
scholarly or scientific research; or a representative of the 
news media; and 

(III) for any request not described in (I) or (II), fees shall be 
limited to reasonable standard charges for document search 
and duplication. 

In this clause, the term ‘a representative of the news media’ 
means any person or entity that gathers information of 
potential interest to a segment of the public, uses its editorial 
skills to turn the raw materials into a distinct work, and 
distributes that work to an audience. In this clause, the term 
‘news’ means information that is about current events or that 
would be of current interest to the public. Examples of news-
media entities are television or radio stations broadcasting to 
the public at large and publishers of periodicals (but only if 
such entities qualify as disseminators of ‘news’) who make 
their products available for purchase by or subscription by or 
free distribution to the general public. These examples are not 
all-inclusive. Moreover, as methods of news delivery evolve (for 
example, the adoption of the electronic dissemination of 
newspapers through telecommunications services), such 
alternative media shall be considered to be news-media 
entities. A freelance journalist shall be regarded as working for 
a news-media entity if the journalist can demonstrate a solid 
basis for expecting publication through that entity, whether or 
not the journalist is actually employed by the entity. A 
publication contract would present a solid basis for such an 
expectation; the Government may also consider the past 
publication record of the requester in making such a 
determination. 

(iii) Documents shall be furnished without any charge or at a 
charge reduced below the fees established under clause (ii) if 
disclosure of the information is in the public interest because it is 
likely to contribute significantly to public understanding of the 



operations or activities of the government and is not primarily in 
the commercial interest of the requester. 

(iv) Fee schedules shall provide for the recovery of only the direct 
costs of search, duplication, or review. Review costs shall include 
only the direct costs incurred during the initial examination of a 
document for the purposes of determining whether the documents 
must be disclosed under this section and for the purposes of 
withholding any portions exempt from disclosure under this 
section. Review costs may not include any costs incurred in 
resolving issues of law or policy that may be raised in the course of 
processing a request under this section. No fee may be charged by 
any agency under this section— 

(I) if the costs of routine collection and processing of the 
fee are likely to equal or exceed the amount of the fee; or 

(II) for any request described in clause (ii)(II) or (III) of 
this subparagraph for the first two hours of search time or 
for the first one hundred pages of duplication. 

(v) No agency may require advance payment of any fee unless the 
requester has previously failed to pay fees in a timely fashion, or 
the agency has determined that the fee will exceed $250. 

(vi) Nothing in this subparagraph shall supersede fees chargeable 
under a statute specifically providing for setting the level of fees 
for particular types of records. 

(vii) In any action by a requester regarding the waiver of fees 
under this section, the court shall determine the matter de novo:  
Provided, That the court's review of the matter shall be limited to 
the record before the agency. 

(viii) An agency shall not assess search fees (or in the case of a 
requester described under clause (ii)(II), duplication fees) 
under this subparagraph if the agency fails to comply with any 
time limit under paragraph (6), if no unusual or exceptional 
circumstances (as those terms are defined for purposes of 
paragraphs (6)(B) and (C), respectively) apply to the 
processing of the request. [Effective one year from date of 
enactment] 

(B) On complaint, the district court of the United States in the district in 
which the complainant resides, or has his principal place of business, or in 
which the agency records are situated, or in the District of Columbia, has 



 

 

 

jurisdiction to enjoin the agency from withholding agency records and to 
order the production of any agency records improperly withheld from the 
complainant. In such a case the court shall determine the matter de novo, 
and may examine the contents of such agency records in camera to 
determine whether such records or any part thereof shall be withheld 
under any of the exemptions set forth in subsection (b) of this section, and 
the burden is on the agency to sustain its action. In addition to any other 
matters to which a court accords substantial weight, a court shall accord 
substantial weight to an affidavit of an agency concerning the agency's 
determination as to technical feasibility under paragraph (2)(C) and 
subsection (b) and reproducibility under paragraph (3)(B). 

(C) Notwithstanding any other provision of law, the defendant shall serve 
an answer or otherwise plead to any complaint made under this subsection 
within thirty days after service upon the defendant of the pleading in 
which such complaint is made, unless the court otherwise directs for good 
cause is shown. 

[(D) Repealed. Pub. L. 98-620, title IV, Sec. 402(2), Nov. 8, 1984, 98 
Stat. 3357.] 

(E)(i) The court may assess against the United States reasonable attorney 
fees and other litigation costs reasonably incurred in any case under this 
section in which the complainant has substantially prevailed. 

(ii) For purposes of this subparagraph, a complainant has 
substantially prevailed if the complainant has obtained relief 
through either— 

(I) a judicial order, or an enforceable written agreement 
or consent decree; or 

(II) a voluntary or unilateral change in position by the 
agency, if the complainant’s claim is not insubstantial. 

(F)(i) Whenever the court orders the production of any agency records 
improperly withheld from the complainant and assesses against the United 
States reasonable attorney fees and other litigation costs, and the court 
additionally issues a written finding that the circumstances surrounding 
the withholding raise questions whether agency personnel acted arbitrarily 
or capriciously with respect to the withholding, the Special Counsel shall 
promptly initiate a proceeding to determine whether disciplinary action is 
warranted against the officer or employee who was primarily responsible 
for the withholding. The Special Counsel, after investigation and 
consideration of the evidence submitted, shall submit his findings and 
recommendations to the administrative authority of the agency concerned 



 

 

 

 

and shall send copies of the findings and recommendations to the officer 
or employee or his representative. The administrative authority shall take 
the corrective action that the Special Counsel recommends. 

(ii) The Attorney General shall— 

(I) notify the Special Counsel of each civil action 
described under the first sentence of clause (i); and 

(II) annually submit a report to Congress on the 
number of such civil actions in the preceding year. 

(iii) The Special Counsel shall annually submit a report to 
Congress on the actions taken by the Special Counsel under 
clause (i). 

(G) In the event of noncompliance with the order of the court, the district 
court may punish for contempt the responsible employee, and in the case 
of a uniformed service, the responsible member. 

(5) Each agency having more than one member shall maintain and make available 
for public inspection a record of the final votes of each member in every agency 
proceeding. 

(6)(A) Each agency, upon any request for records made under paragraph (1), (2), 
or (3) of this subsection, shall— 

(i) determine within 20 days (excepting Saturdays, Sundays, and 
legal public holidays) after the receipt of any such request whether 
to comply with such request and shall immediately notify the 
person making such request of such determination and the reasons 
therefor, and of the right of such person to appeal to the head of the 
agency any adverse determination; and 

(ii) make a determination with respect to any appeal within twenty 
days (excepting Saturdays, Sundays, and legal public holidays) 
after the receipt of such appeal. If on appeal the denial of the 
request for records is in whole or in part upheld, the agency shall 
notify the person making such request of the provisions for judicial 
review of that determination under paragraph (4) of this 
subsection. 

The 20-day period under clause (i) shall commence on the date 
on which the request is first received by the appropriate 
component of the agency, but in any event not later than ten 
days after the request is first received by any component of the 



   

 

 

 

agency that is designated in the agency’s regulations under this 
section to receive requests under this section. The 20-day 
period shall not be tolled by the agency except— 

(I) that the agency may make one request to the 
requester for information and toll the 20-day period 
while it is awaiting such information that it has 
reasonably requested from the requester under this 
section; or 

(II) if necessary to clarify with the requester issues 
regarding fee assessment. In either case, the agency’s 
receipt of the requester’s response to the agency’s 
request for information or clarification ends the tolling 
period. 

[Effective one year from date of enactment] 

(B)(i) In unusual circumstances as specified in this subparagraph, the time 
limits prescribed in either clause (i) or clause (ii) of subparagraph (A) may 
be extended by written notice to the person making such request setting 
forth the unusual circumstances for such extension and the date on which a 
determination is expected to be dispatched. No such notice shall specify a 
date that would result in an extension for more than ten working days, 
except as provided in clause (ii) of this subparagraph. 

(ii) With respect to a request for which a written notice under 
clause (i) extends the time limits prescribed under clause (i) of 
subparagraph (A), the agency shall notify the person making the 
request if the request cannot be processed within the time limit 
specified in that clause and shall provide the person an opportunity 
to limit the scope of the request so that it may be processed within 
that time limit or an opportunity to arrange with the agency an 
alternative time frame for processing the request or a modified 
request. To aid the requester, each agency shall make available 
its FOIA Public Liaison, who shall assist in the resolution of 
any disputes between the requester and the agency.  [Effective 
one year from date of enactment]. Refusal by the person to 
reasonably modify the request or arrange such an alternative time 
frame shall be considered as a factor in determining whether 
exceptional circumstances exist for purposes of subparagraph (C). 

(iii) As used in this subparagraph, "unusual circumstances" means, 
but only to the extent reasonably necessary to the proper 
processing of the particular requests— 



(I) the need to search for and collect the requested records 
from field facilities or other establishments that are separate 
from the office processing the request; 

(II) the need to search for, collect, and appropriately 
examine a voluminous amount of separate and distinct 
records which are demanded in a single request; or 

(III) the need for consultation, which shall be conducted 
with all practicable speed, with another agency having a 
substantial interest in the determination of the request or 
among two or more components of the agency having 
substantial subject-matter interest therein. 

(iv) Each agency may promulgate regulations, pursuant to notice 
and receipt of public comment, providing for the aggregation of 
certain requests by the same requestor, or by a group of requestors 
acting in concert, if the agency reasonably believes that such 
requests actually constitute a single request, which would 
otherwise satisfy the unusual circumstances specified in this 
subparagraph, and the requests involve clearly related matters. 
Multiple requests involving unrelated matters shall not be 
aggregated. 

(C)(i) Any person making a request to any agency for records under 
paragraph (1), (2), or (3) of this subsection shall be deemed to have 
exhausted his administrative remedies with respect to such request if the 
agency fails to comply with the applicable time limit provisions of this 
paragraph. If the Government can show exceptional circumstances exist 
and that the agency is exercising due diligence in responding to the 
request, the court may retain jurisdiction and allow the agency additional 
time to complete its review of the records. Upon any determination by an 
agency to comply with a request for records, the records shall be made 
promptly available to such person making such request. Any notification 
of denial of any request for records under this subsection shall set forth the 
names and titles or positions of each person responsible for the denial of 
such request. 

(ii) For purposes of this subparagraph, the term "exceptional 
circumstances" does not include a delay that results from a 
predictable agency workload of requests under this section, unless 
the agency demonstrates reasonable progress in reducing its 
backlog of pending requests. 

(iii) Refusal by a person to reasonably modify the scope of a 
request or arrange an alternative time frame for processing a 



 

  

request (or a modified request) under clause (ii) after being given 
an opportunity to do so by the agency to whom the person made 
the request shall be considered as a factor in determining whether 
exceptional circumstances exist for purposes of this subparagraph. 

(D)(i) Each agency may promulgate regulations, pursuant to notice and 
receipt of public comment, providing for multitrack processing of requests 
for records based on the amount of work or time (or both) involved in 
processing requests. 

(ii) Regulations under this subparagraph may provide a person 
making a request that does not qualify for the fastest multitrack 
processing an opportunity to limit the scope of the request in order 
to qualify for faster processing. 

(iii) This subparagraph shall not be considered to affect the 
requirement under subparagraph (C) to exercise due diligence. 

(E)(i) Each agency shall promulgate regulations, pursuant to notice and 
receipt of public comment, providing for expedited processing of requests 
for records— 

(I) in cases in which the person requesting the records 
demonstrates a compelling need; and 

(II) in other cases determined by the agency. 

(ii) Notwithstanding clause (i), regulations under this subparagraph 
must ensure— 

(I) that a determination of whether to provide expedited 
processing shall be made, and notice of the determination 
shall be provided to the person making the request, within 
10 days after the date of the request; and 

(II) expeditious consideration of administrative appeals of 
such determinations of whether to provide expedited 
processing. 

(iii) An agency shall process as soon as practicable any request for 
records to which the agency has granted expedited processing 
under this subparagraph. Agency action to deny or affirm denial of 
a request for expedited processing pursuant to this subparagraph, 
and failure by an agency to respond in a timely manner to such a 
request shall be subject to judicial review under paragraph (4), 



 

 

except that the judicial review shall be based on the record before 
the agency at the time of the determination. 

(iv) A district court of the United States shall not have jurisdiction 
to review an agency denial of expedited processing of a request for 
records after the agency has provided a complete response to the 
request. 

(v) For purposes of this subparagraph, the term "compelling need" 
means— 

(I) that a failure to obtain requested records on an expedited 
basis under this paragraph could reasonably be expected to 
pose an imminent threat to the life or physical safety of an 
individual; or 

(II) with respect to a request made by a person primarily 
engaged in disseminating information, urgency to inform 
the public concerning actual or alleged Federal 
Government activity. 

(vi) A demonstration of a compelling need by a person making a 
request for expedited processing shall be made by a statement 
certified by such person to be true and correct to the best of such 
person's knowledge and belief. 

(F) In denying a request for records, in whole or in part, an agency shall 
make a reasonable effort to estimate the volume of any requested matter 
the provision of which is denied, and shall provide any such estimate to 
the person making the request, unless providing such estimate would harm 
an interest protected by the exemption in subsection (b) pursuant to which 
the denial is made. 

(7) Each agency shall— 

(A) establish a system to assign an individualized tracking number for 
each request received that will take longer than ten days to process 
and provide to each person making a request the tracking number 
assigned to the request; and 

(B) establish a telephone line or Internet service that provides 
information about the status of a request to the person making the 
request using the assigned tracking number, including— 

(i) the date on which the agency originally received the request; 
and 



 

 

(ii) an estimated date on which the agency will complete action 
on the request. 

[Effective one year from date of enactment]  

(b) This section does not apply to matters that are—  

(1)(A) specifically authorized under criteria established by an Executive order to 
be kept secret in the interest of national defense or foreign policy and (B) are in 
fact properly classified pursuant to such Executive order;  

(2) related solely to the internal personnel rules and practices of an agency;  

(3) specifically exempted from disclosure by statute (other than section 552b of 
this title), provided that such statute (A) requires that the matters be withheld from 
the public in such a manner as to leave no discretion on the issue, or (B) 
establishes particular criteria for withholding or refers to particular types of 
matters to be withheld;  

(4) trade secrets and commercial or financial information obtained from a person 
and privileged or confidential; 

(5) inter-agency or intra-agency memorandums or letters which would not be 
available by law to a party other than an agency in litigation with the agency; 

(6) personnel and medical files and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy;  

(7) records or information compiled for law enforcement purposes, but only to the 
extent that the production of such law enforcement records or information (A) 
could reasonably be expected to interfere with enforcement proceedings, (B) 
would deprive a person of a right to a fair trial or an impartial adjudication, (C) 
could reasonably be expected to constitute an unwarranted invasion of personal 
privacy, (D) could reasonably be expected to disclose the identity of a 
confidential source, including a State, local, or foreign agency or authority or any 
private institution which furnished information on a confidential basis, and, in the 
case of a record or information compiled by a criminal law enforcement authority 
in the course of a criminal investigation or by an agency conducting a lawful 
national security intelligence investigation, information furnished by a 
confidential source, (E) would disclose techniques and procedures for law 
enforcement investigations or prosecutions, or would disclose guidelines for law 
enforcement investigations or prosecutions if such disclosure could reasonably be 
expected to risk circumvention of the law, or (F) could reasonably be expected to 
endanger the life or physical safety of any individual;  



 

 

 

(8) contained in or related to examination, operating, or condition reports 
prepared by, on behalf of, or for the use of an agency responsible for the 
regulation or supervision of financial institutions; or 

(9) geological and geophysical information and data, including maps, concerning 
wells. 

Any reasonably segregable portion of a record shall be provided to any person requesting 
such record after deletion of the portions which are exempt under this subsection. The 
amount of information deleted, and the exemption under which the deletion is made, 
shall be indicated on the released portion of the record, unless including that indication 
would harm an interest protected by the exemption in this subsection under which the 
deletion is made. If technically feasible, the amount of the information deleted, and the 
exemption under which the deletion is made, shall be indicated at the place in the 
record where such deletion is made. 

(c)(1) Whenever a request is made which involves access to records described in 
subsection (b)(7)(A) and— 

(A) the investigation or proceeding involves a possible violation of 
criminal law; and 

(B) there is reason to believe that (i) the subject of the investigation or 
proceeding is not aware of its pendency, and (ii) disclosure of the 
existence of the records could reasonably be expected to interfere with 
enforcement proceedings, the agency may, during only such time as that 
circumstance continues, treat the records as not subject to the requirements 
of this section. 

(2) Whenever informant records maintained by a criminal law enforcement 
agency under an informant's name or personal identifier are requested by a third 
party according to the informant's name or personal identifier, the agency may 
treat the records as not subject to the requirements of this section unless the 
informant's status as an informant has been officially confirmed. 

(3) Whenever a request is made which involves access to records maintained by 
the Federal Bureau of Investigation pertaining to foreign intelligence or 
counterintelligence, or international terrorism, and the existence of the records is 
classified information as provided in subsection (b)(1), the Bureau may, as long as 
the existence of the records remains classified information, treat the records as not 
subject to the requirements of this section. 

(d) This section does not authorize the withholding of information or limit the availability 
of records to the public, except as specifically stated in this section. This section is not 
authority to withhold information from Congress. 



 

 

(e)(1) On or before February 1 of each year, each agency shall submit to the Attorney 
General of the United States a report which shall cover the preceding fiscal year and 
which shall include— 

(A) the number of determinations made by the agency not to comply with 
requests for records made to such agency under subsection (a) and the 
reasons for each such determination; 

(B)(i) the number of appeals made by persons under subsection (a)(6), the 
result of such appeals, and the reason for the action upon each appeal that 
results in a denial of information; and  

(ii) a complete list of all statutes that the agency relies upon to 
authorize the agency to withhold information under subsection 
(b)(3), the number of occasions on which each statute was 
relied upon, a description of whether a court has upheld the 
decision of the agency to withhold information under each such 
statute, and a concise description of the scope of any information 
withheld; 

(C) the number of requests for records pending before the agency as of 
September 30 of the preceding year, and the median and average number 
of days that such requests had been pending before the agency as of that 
date; 

(D) the number of requests for records received by the agency and the 
number of requests which the agency processed; 

(E) the median number of days taken by the agency to process different 
types of requests, based on the date on which the requests were 
received by the agency; 

(F) the average number of days for the agency to respond to a request 
beginning on the date on which the request was received by the 
agency, the median number of days for the agency to respond to such 
requests, and the range in number of days for the agency to respond 
to such requests; 

(G) based on the number of business days that have elapsed since each 
request was originally received by the agency— 

(i) the number of requests for records to which the agency has 
responded with a determination within a period up to and 
including 20 days, and in 20-day increments up to and 
including 200 days; 



 

 

(ii) the number of requests for records to which the agency has 
responded with a determination within a period greater than 
200 days and less than 301 days; 

(iii) the number of requests for records to which the agency has 
responded with a determination within a period greater than 
300 days and less than 401 days; and 

(iv) the number of requests for records to which the agency has 
responded with a determination within a period greater than 
400 days; 

(H) the average number of days for the agency to provide the granted 
information beginning on the date on which the request was originally 
filed, the median number of days for the agency to provide the 
granted information, and the range in number of days for the agency 
to provide the granted information; 

(I) the median and average number of days for the agency to respond 
to administrative appeals based on the date on which the appeals 
originally were received by the agency, the highest number of business 
days taken by the agency to respond to an administrative appeal, and 
the lowest number of business days taken by the agency to respond to 
an administrative appeal; 

(J) data on the 10 active requests with the earliest filing dates pending 
at each agency, including the amount of time that has elapsed since 
each request was originally received by the agency; 

(K) data on the 10 active administrative appeals with the earliest filing 
dates pending before the agency as of September 30 of the preceding 
year, including the number of business days that have elapsed since 
the requests were originally received by the agency; 

(L) the number of expedited review requests that are granted and 
denied, the average and median number of days for adjudicating 
expedited review requests, and the number adjudicated within the 
required 10 days; 

(M) the number of fee waiver requests that are granted and denied, 
and the average and median number of days for adjudicating fee 
waiver determinations; 

(F) (N) the total amount of fees collected by the agency for processing 
requests; and 



 

 

 

 

 

 

(G) (O) the number of full-time staff of the agency devoted to processing 
requests for records under this section, and the total amount expended by 
the agency for processing such requests. 

(2) Information in each report submitted under paragraph (1) shall be 
expressed in terms of each principal component of the agency and for the 
agency overall. 

(2) (3) Each agency shall make each such report available to the public including 
by computer telecommunications, or if computer telecommunications means have 
not been established by the agency, by other electronic means. In addition, each 
agency shall make the raw statistical data used in its reports available 
electronically to the public upon request. 

(3) (4 ) The Attorney General of the United States shall make each report which 
has been made available by electronic means available at a single electronic 
access point. The Attorney General of the United States shall notify the Chairman 
and ranking minority member of the Committee on Government Reform and 
Oversight of the House of Representatives and the Chairman and ranking 
minority member of the Committees on Governmental Affairs and the Judiciary 
of the Senate, no later than April 1 of the year in which each such report is issued, 
that such reports are available by electronic means. 

(4) (5) The Attorney General of the United States, in consultation with the 
Director of the Office of Management and Budget, shall develop reporting and 
performance guidelines in connection with reports required by this subsection by 
October 1, 1997, and may establish additional requirements for such reports as the 
Attorney General determines may be useful. 

(5) (6) The Attorney General of the United States shall submit an annual report on 
or before April 1 of each calendar year which shall include for the prior calendar 
year a listing of the number of cases arising under this section, the exemption 
involved in each case, the disposition of such case, and the cost, fees, and 
penalties assessed under subparagraphs (E), (F), and (G) of subsection (a)(4). 
Such report shall also include a description of the efforts undertaken by the 
Department of Justice to encourage agency compliance with this section. 

(f) For purposes of this section, the term— 

(1) "agency" as defined in section 551(1) of this title includes any executive 
department, military department, Government corporation, Government 
controlled corporation, or other establishment in the executive branch of the 
Government (including the Executive Office of the President), or any independent 
regulatory agency; and 



 

 

 

 

 

 

(2) “record and any other term used in this section in reference to information 
includes any information that would be an agency record subject to the 
requirements of this section when maintained by an agency in any format, 
including an electronic format. 

(2) ‘record’ and any other term used in this section in reference to 
information includes— 

(A) any information that would be an agency record subject to the 
requirements of this section when maintained by an agency in any 
format, including an electronic format; and 

(B) any information described under subparagraph (A) that is 
maintained for an agency by an entity under Government contract, 
for the purposes of records management. 

(g) The head of each agency shall prepare and make publicly available upon request, 
reference material or a guide for requesting records or information from the agency, 
subject to the exemptions in subsection (b), including— 

(1) an index of all major information systems of the agency; 

(2) a description of major information and record locator systems maintained by 
the agency; and 

(3) a handbook for obtaining various types and categories of public information 
from the agency pursuant to chapter 35 of title 44, and under this section. 

(h)(1) There is established the Office of Government Information Services within 
the National Archives and Records Administration. 

(2) The Office of Government Information Services shall— 

(A) review policies and procedures of administrative agencies under 
this section; 

(B) review compliance with this section by administrative agencies; 
and 

(C) recommend policy changes to Congress and the President to 
improve the administration of this section. 

(3) The Office of Government Information Services shall offer mediation 
services to resolve disputes between persons making requests under this 
section and administrative agencies as a non-exclusive alternative to 



 

 

litigation and, at the discretion of the Office, may issue advisory opinions if 
mediation has not resolved the dispute. 

(i) The Government Accountability Office shall conduct audits of administrative 
agencies on the implementation of this section and issue reports detailing the results 
of such audits. 

(j) Each agency shall designate a Chief FOIA Officer who shall be a senior official of 
such agency (at the Assistant Secretary or equivalent level). 

(k) The Chief FOIA Officer of each agency shall, subject to the authority of the head 
of the agency— 

(1) have agency-wide responsibility for efficient and appropriate compliance 
with this section; 

(2) monitor implementation of this section throughout the agency and keep 
the head of the agency, the chief legal officer of the agency, and the Attorney 
General appropriately informed of the agency’s performance in 
implementing this section; 

(3) recommend to the head of the agency such adjustments to agency 
practices, policies, personnel, and funding as may be necessary to improve its 
implementation of this section; 

(4) review and report to the Attorney General, through the head of the 
agency, at such times and in such formats as the Attorney General may 
direct, on the agency’s performance in implementing this section; 

(5) facilitate public understanding of the purposes of the statutory 
exemptions of this section by including concise descriptions of the exemptions 
in both the agency’s handbook issued under subsection (g), and the agency’s 
annual report on this section, and by providing an overview, where 
appropriate, of certain general categories of agency records to which those 
exemptions apply; and 

(6) designate one or more FOIA Public Liaisons. 

(l) FOIA Public Liaisons shall report to the agency Chief FOIA Officer and shall 
serve as supervisory officials to whom a requester under this section can raise 
concerns about the service the requester has received from the FOIA Requester 
Center, following an initial response from the FOIA Requester Center Staff.  FOIA 
Public Liaisons shall be responsible for assisting in reducing delays, increasing 
transparency and understanding of the status of requests, and assisting in the 
resolution of disputes. 
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                 TITLE 18--CRIMES AND CRIMINAL PROCEDURE 

  

                             PART I--CRIMES 

  

                CHAPTER 93--PUBLIC OFFICERS AND EMPLOYEES 

 

  

Sec. 1905. Disclosure of confidential information generally 

 

    Whoever, being an officer or employee of the United States or of any  

department or agency 

 

[[Page 400]] 

 

thereof, any person acting on behalf of the Office of Federal Housing  

Enterprise Oversight, or agent of the Department of Justice as defined  

in the Antitrust Civil Process Act (15 U.S.C. 1311-1314), or being an  

employee of a private sector organization who is or was assigned to an  

agency under chapter 37 of title 5, publishes, divulges, discloses, or  

makes known in any manner or to any extent not authorized by law any  

information coming to him in the course of his employment or official  

duties or by reason of any examination or investigation made by, or  

return, report or record made to or filed with, such department or  

agency or officer or employee thereof, which information concerns or  

relates to the trade secrets, processes, operations, style of work, or  

apparatus, or to the identity, confidential statistical data, amount or  

source of any income, profits, losses, or expenditures of any person,  

firm, partnership, corporation, or association; or permits any income  

return or copy thereof or any book containing any abstract or  

particulars thereof to be seen or examined by any person except as  

provided by law; shall be fined under this title, or imprisoned not more  

than one year, or both; and shall be removed from office or employment. 

 

(June 25, 1948, ch. 645, 62 Stat. 791; Pub. L. 96-349, Sec. 7(b), Sept.  

12, 1980, 94 Stat. 1158; Pub. L. 102-550, title XIII, Sec. 1353, Oct.  

28, 1992, 106 Stat. 3970; Pub. L. 104-294, title VI, Sec. 601(a)(8),  

Oct. 11, 1996, 110 Stat. 3498; Pub. L. 107-347, title II,  

Sec. 209(d)(2), Dec. 17, 2002, 116 Stat. 2930.) 

 

 

                      Historical and Revision Notes 

 

    Based on section 176b of title 15, U.S.C., 1940 ed., Commerce and  

Trade; section 216 of title 18, U.S.C., 1940 ed.; section 1335 of title  

19, U.S.C., 1940 ed., Customs Duties (R.S. Sec. 3167; Aug. 27, 1894, ch.  

349, Sec. 24, 28 Stat. 557; Feb. 26, 1926, ch. 27, Sec. 1115, 44 Stat.  

117; June 17, 1930, ch. 497, title III, Sec. 335, 46 Stat. 701; Jan. 27,  

1938, ch. 11, Sec. 2, 52 Stat. 8). 
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    Section consolidates section 176b of title 15, U.S.C., 1940 ed.,  

Commerce and Trade; section 216 of title 18, U.S.C., 1940 ed., and  

section 1335 of title 19, U.S.C., 1940 ed., Customs Duties. 

    Words ``or of any department or agency thereof'' and words ``such  

department or agency'' were inserted so as to eliminate any possible  

ambiguity as to scope of section. (See definition of ``department'' and  

``agency'' in section 6 of this title.) 

    References to the offenses as misdemeanors, contained in all of said  

sections, were omitted in view of definitive section 1 of this title. 

    The provisions of section 216 of title 18, U.S.C., 1940 ed.,  

relating to publication of income tax data by ``any person'', were  

omitted as covered by section 55(f)(1) of title 26, U.S.C., 1940 ed.,  

Internal Revenue Code. 

    Minor changes were made in translations and phraseology. 

 

                       References in Text 

 

    The Antitrust Civil Process Act, referred to in text, is Pub. L. 87- 

664, Sept. 19, 1962, 76 Stat. 548, as amended, which is classified  

generally to chapter 34 (Sec. 1311 et seq.) of Title 15, Commerce and  

Trade. For complete classification of this Act to the Code, see Short  

Title note set out under section 1311 of Title 15 and Tables. 

 

 

                               Amendments 

 

    2002--Pub. L. 107-347 inserted ``or being an employee of a private  

sector organization who is or was assigned to an agency under chapter 37  

of title 5,'' after ``(15 U.S.C. 1311-1314),''. 

    1996--Pub. L. 104-294 substituted ``fined under this title'' for  

``fined not more than $1,000''. 

    1992--Pub. L. 102-550 inserted ``any person acting on behalf of the  

Office of Federal Housing Enterprise Oversight,'' after ``or agency  

thereof,''. 

    1980--Pub. L. 96-349 provided for punishment and removal from office  

of an agent of the Department of Justice as defined in the Antitrust  

Civil Process Act for disclosure of confidential information. 

 

 

                    Effective Date of 2002 Amendment 

 

    Amendment by Pub. L. 107-347 effective 120 days after Dec. 17, 2002,  

see section 402(a) of Pub. L. 107-347, set out as an Effective Date note  

under section 3601 of Title 44, Public Printing and Documents. 
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aforementioned companies, in 
accordance with 19 CFR 351.213(d)(1), 
we are rescinding this review with 
respect to the above listed companies. 

Assessment Rates 
The Department will instruct U.S. 

Customs and Border Protection (‘‘CBP’’) 
to assess antidumping duties on all 
appropriate entries. For those 
companies for which this review has 
been rescinded and which have a 
separate rate, antidumping duties shall 
be assessed at rates equal to the cash 
deposit of estimated antidumping duties 
required at the time of entry, or 
withdrawal from warehouse, for 
consumption, in accordance with 19 
CFR 351.212(c)(2). The Department 
intends to issue appropriate assessment 
instructions directly to CBP 15 days 
after publication of this notice for those 
companies with a separate rate. 

For the above companies that are part 
of the PRC-wide entity, Department 
cannot order liquidation at this time 
because although they are no longer 
under review as a separate entity, they 
may still be under review as part of the 
PRC-wide entity. Therefore, the 
Department cannot order liquidation 
instructions at this time because their 
respective entries may be under review 
in the ongoing administrative review. 
The Department intends to issue 
assessment instructions for the PRC- 
wide entity 15 days after publication of 
the final results of the ongoing 
administrative review. 

Notification to Importers 
This notice serves as a final reminder 

to importers for whom this review is 
being rescinded, as of the publication 
date of this notice, of their 
responsibility under 19 CFR 
351.402(f)(2) to file a certificate 
regarding the reimbursement of 
antidumping duties prior to liquidation 
of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in the 
Secretary’s presumption that 
reimbursement of the antidumping 
duties occurred and the subsequent 
assessment of double antidumping 
duties. 

Notification Regarding Administrative 
Protective Orders 

This notice also serves as a reminder 
to parties subject to administrative 
protective order (‘‘APO’’) of their 
responsibility concerning the return or 
destruction of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305, which continues 
to govern business proprietary 
information in this segment of the 

proceeding. Timely written notification 
of the return/destruction of APO 
materials or conversion to judicial 
protective order is hereby requested. 
Failure to comply with the regulations 
and terms of an APO is a violation 
which is subject to sanction. 

This notice is issued and published in 
accordance with section 777(i)(1) of the 
Tariff Act of 1930, as amended, and 19 
CFR 351.213(d)(4). 

Dated: March 3, 2011. 
Christian Marsh, 
Deputy Assistant Secretary for Antidumping 
and Countervailing Duty Operations. 
[FR Doc. 2011–5393 Filed 3–8–11; 8:45 am] 

BILLING CODE 3510–DS–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Proposed Information Collection; 
Comment Request; Virginia Modified 
Pound Net Leader Inspection Program 

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before May 9, 2011. 
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6616, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Carrie Upite, (978) 282–8475 
or carrie.upite@noaa.gov/. 
SUPPLEMENTARY INFORMATION: 

I. Abstract 

This action would continue an 
inspection program for modified pound 
net leaders in the Virginia waters of the 
mainstem Chesapeake Bay. Pound net 
fishermen must call the National Marine 
Fisheries Service (NMFS) to arrange for 
a meeting. At the meeting, they must 
allow for the inspection of gear to 

ensure the modified leader meets the 
definition of a modified pound net 
leader, as described in the regulations 
(§ 222.102). This inspection program is 
necessary to provide fishermen with the 
insurance that their leaders meet the 
regulatory definition of a modified 
pound net leader before setting their 
gear, provide managers with the 
knowledge that the offshore leaders in a 
portion of the Virginia Chesapeake Bay 
are configured in a sea turtle-safe 
manner, and aid in enforcement efforts. 

II. Method of Collection 

Reports may be made by telephone 
and in-person meetings. 

III. Data 

OMB Control Number: 0648–0559. 
Form Number: None. 
Type of Review: Regular submission 

(extension of a current information 
collection). 

Affected Public: Individuals or 
households. 

Estimated Number of Respondents: 
19. 

Estimated Time per Response: 70 
minutes. 

Estimated Total Annual Burden 
Hours: 70 hours. 

Estimated Total Annual Cost to 
Public: $102.50. 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; 
(c) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 

Dated: March 3, 2011. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
[FR Doc. 2011–5261 Filed 3–8–11; 8:45 am] 
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