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PAPERWORK REDUCTION ACT SUBMISSION

Please read the instructions before completing this form. For additional forms or assistance in completing this form, contact y our agency's
Paperwork Clearance Officer. Send two copies of this form, the collection instrument to be reviewed, the supporting statement, and any
additional documentation to: Office of Information and Regulatory Affairs, Office of Management and Budget, Docket Library, Ro om 10102,
725 17th Street NW, Washington, DC 20503.
1. Agency/Subagency originating request 2. OMB control number b.[ ] None
DOC/NOAA/NMFS a. 0648-_0542
3. Type of information collection (check one) 4. Type of review requested (check one)
a. [ 1] Regular submission
a.[ ] New Collection b. Emergency - Approval requested by / /
o ) C. Delegated
b.[ ] Revision of a currently approved collection
c. [l 1] Extension of a currently approved collection 5. Small entities
. ) . Will this information collection have a significant economic impact on
d.[ ] Reinstatement, without change, of a previously approved a substantial number of small entities? [ ] Yes [0] No
collection for which approval has expired
e.[ ] Reinstatement, with change, of a previously approved
collection for which approval has expired 6. Requested expiration date
f. [ ] Existing collection in use without an OMB control number a. [I 1] Three years from approval date b. [ ] Other Specify:_ [/

For b-f, note Item A2 of Supporting Statement instructions

7. Title Mandatory Shrimp Vessel and Gear Characterization Survey

8. Agency form number(s) (if applicable)

9. Keywords "Fish," "Fisheries,"FishingVessels"

10. Abstract

Census-leveihformationon fishing vesselandgearcharacteristicen the Gulf of Mexico ExclusiveEconomicZone(EEZ) shrimp
fisheryareneededassupplementaihformationnecessaryo conducteconomicsocial,andbiologicalanalyseshatwill improvefishery
managemerdecision-makingn this fishery; ensurghatnationalgoals,objectivesandrequirement®f the Magnuson-Steverisishery
ConservatiormandManagemenfct (MFCMA, 16 U.S.C.1801etseq.),NationalEnvironmentaPolicy Act (NEPA), Regulatory
Flexibility Act (RFA) andExecutiveOrder(E.O.)12866aremet;andquantifyachievemenof the performanceneasures the National
Marine FisheriesService'sStrategidOperatingPlans. Thisinformationis vital in assessinghe economic social,andbiological effects
of fisherymanagemerdecisionsaandregulationson individual shrimpfishing enterprisesfishing communitiesandthe nationasa
whole.

11. Affected public (Mark primary with "P" and all others that apply with "x") 12. Obligation to respond (check one)
a. _X_Individuals or households d.____ Farms a.[ ] Voluntary
b. _P_Business or other for-profite. ____ Federal Government b.[ ]Required to obtain or retain benefits
c. ____ Not-for-profit institutions  f. ____ State, Local or Tribal Government c. [[J] Mandatory
13. Annual recordkeeping and reporting burden 14. Annual reporting and recordkeeping cost burden (in thousands of
a. Number of respondents 2.000 dollars)
b. Total annual responses 2,000 a. Total annualized capital/startup costs 0
1. Percentage of these responses b. Total annual costs (O&M) 0
collected electronically 0 % c. Total annualized cost requested 0
c. Total annual hours requested 667 .
. d. Current OMB inventory 0
d. Current OMB inventory 1.000 )
e. Difference (333) e leferenc.e ) 0
f. Explanation of difference f. Explanation of difference
1. Program change 0 1. Program change
2. Adjustment (333) 2. Adjustment
15. Purpose of information collection (Mark primary with "P" and all 16. Frequency of recordkeeping or reporting (check all that apply)
others that apply with "X") a. [ ] Recordkeeping b.[ ] Third party disclosure
a. ___ Application for benefits e. __Program planning or management c. [J] Reporting
b. __ Program evaluation L Research . 1.[ ]1Onoccasion 2.[ ]Weekly 3.[ ] Monthly
c.__ Gen_eral purpose statistics g._P_Regulatory or compliance 4.[ ] Quarterly 5. ]Semi-annually 6. [[1] Annually
d. __ Audit 7.[ ]Biennially  8.[ ]Other (describe)
17. Statistical methods 18. Agency Contact (person who can best answer questions regarding
Does this information collection employ statistical methods the content of this submission)
[ ] Yes [O0] No
Name: _Rick A. Hart
Phone: _(409)766-3404

OMB 83-| 10/95



19. Certification for Paperwork Reduction Act Submissions

On behalf of this Federal Agency, | certify that the collection of information encompassed by this request complies with
5 CFR 1320.9

NOTE: The text of 5 CFR 1320.9, and the related provisions of 5 CFR 1320.8(b)(3), appear at the end of the
instructions. The certification is to be made with reference to those regulatory provisions as set forth in
the instructions.

The following is a summary of the topics, regarding the proposed collection of information, that the certification covers:

(a) It is necessary for the proper performance of agency functions;
(b) It avoids unnecessary duplication;
(c) It reduces burden on small entities;
(d) It used plain, coherent, and unambiguous terminology that is understandable to respondents;
(e) Its implementation will be consistent and compatible with current reporting and recordkeeping practices;
(f) It indicates the retention period for recordkeeping requirements;
(9) It informs respondents of the information called for under 5 CFR 1320.8(b)(3):
(i) Why the information is being collected;
(i) Use of information;
(iii) Burden estimate;
(iv) Nature of response (voluntary, required for a benefit, mandatory);
(v) Nature and extent of confidentiality; and
(vi) Need to display currently valid OMB control number;

(h) It was developed by an office that has planned and allocated resources for the efficient and effective manage-
ment and use of the information to be collected (see note in Item 19 of instructions);

(i) It uses effective and efficient statistical survey methodology; and
() It makes appropriate use of information technology.

If you are unable to certify compliance with any of the provisions, identify the item below and explain the reason in
Item 18 of the Supporting Statement.

Signature of Senior Official or designee Date

OMB 83-I
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Agency Certification (signature of Assistant Administrator, Deputy Assistant Administrator, Line Office Chief Information Officer,

head of MB staff for L.O.s, or of the Director of a Program or StaffOffice)

Signature Date
signedby KristenC. Koch 05/28/2009
Signature of NOAA Clearance Officer
Signature Date
signedby SarahBrabson 06/02/2009
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SUPPORTING STATEMENT
MANDATORY SHRIMP VESSEL AND GEAR CHARACTERIZATION SURVEY
OMB CONTROL NO. 0648-0542

Introduction
This request is for a renewal of this information collection: to collect vessel and gear

characterization data from commercial shrimp fishing enterprises participating in the Gulf of
Mexico EEZ shrimp fishery. The annual data collection began in 2006.

A. Justification
1. Explain why you need to conduct the information collection.

National Marine Fisheries Service (NMFS) currently is collecting census-level information on
fishing vessel and gear characteristics in the Gulf of Mexico Exclusive Economic Zone (EEZ)
shrimp fishery to conduct analyses that will improve fishery management decision-making in
this fishery; ensure that national goals, objectives, and requirements of the Magnuson-Stevens
Fishery Conservation and Management Act (MFCMA, 16 U.S.C. 1801 et seq.), National
Environmental Policy Act (NEPA), Requlatory Flexibility Act (RFA), Endangered Species Act
(ESA), and Executive Order (E.O.) 12866 are met; and quantify achievement of the performance
measures in the NMFS’ Operating Plans. This information is vital in assessing the economic,
social, and environmental effects of fishery management decisions and regulations on individual
shrimp fishing enterprises, fishing communities, and the nation as a whole. Recordkeeping
requirements under the MFCMA are codified in 50 CFR 622.5.

Collection of vessel and gear characterization and fishing effort information is necessary,
supplemental information to the core economic, social, and biological information regarding the
fishery that is vital to the Optimum Yield (OY) management of marine fishery resources as
mandated under the MFCMA. The term “Optimum” is defined under section 104-297 of the
Act, as: (A) will provide the greatest overall benefit to the Nation, particularly with respect to
food production and recreational opportunities, and taking into account the protection of marine
ecosystems; (B) is prescribed as such on the basis of the maximum sustainable yield from the
fishery, as reduced by any relevant economic, social, or ecological factors; and (C) in the case of
an overfished fishery, provides for the rebuilding to a level consistent with producing the
maximum sustainable yield in such a fishery.

Considerable controversy exists regarding estimates of effort, bycatch (particularly with respect
to red snapper and other finfish), turtle interactions, and overcapacity in this fishery. This
controversy has led to multiple lawsuits being filed against NMFS and Congressional level
inquiries into the adequacy of the science used to generate these estimates and the policy
decisions that have resulted. More accurate data and additional analyses continue to be needed
in order to increase the certainty and confidence in these estimates and thereby resolve these
conflicts.


http://www.nmfs.noaa.gov/
http://www.nmfs.noaa.gov/msa2005/docs/MSA_amended_msa%20_20070112_FINAL.pdf
http://www.nmfs.noaa.gov/msa2005/docs/MSA_amended_msa%20_20070112_FINAL.pdf
http://www.nepa.gov/nepa/regs/nepa/nepaeqia.htm
http://www.nepa.gov/nepa/regs/nepa/nepaeqia.htm
http://www.epa.gov/sbrefa/statute/rfasbrefa_act.pdf
http://www.nmfs.noaa.gov/pr/laws/esa/text.htm
http://www.nmfs.noaa.gov/pr/laws/esa/text.htm
http://www.epa.gov/fedrgstr/eo/eo12866.htm
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=720cfc37cbce74f6b75aae06323614d9&rgn=div8&view=text&node=50:8.0.1.1.2.1.1.5&idno=50

2. Explain how, by whom, how frequently, and for what purpose the information will be
used. If the information collected will be disseminated to the public or used to support
information that will be disseminated to the public, then explain how the collection
complies with all applicable Information Quality Guidelines.

The vessel and gear characterization survey is a census data collection effort of all shrimp vessel
owners who possess a valid federal Gulf of Mexico shrimp fishing permit. The Southeast
Fisheries Science Center (SEFSC) of NMFS will mail this survey to these individuals.

This project is to update existing data and continue data collection efforts for this significant
fishery. NMFS currently collects information from commercial shrimp vessels pertaining to
their fishing activities, trip dates, landings, and other information through port agents and
mandatory dealer reports. Historically, little data related to vessel and gear characteristics at the
individual vessel level have been collected through these means.

In 2003, a new voluntary socioeconomic data collection effort was implemented to randomly
survey approximately 10% of the offshore shrimp fishing vessels in the Gulf of Mexico. Vessel
and gear characterization questions were included in this socioeconomic survey. The questions
were included in that survey because, at that time, the permit requirement in the fishery was
relatively new. It was determined that the inclusion of an additional form with the permit
application was inadvisable since Gulf shrimp fishermen were still adjusting to the new
requirement. Therefore, beginning in 2006 these data were collected under Office of
Management and Budget (OMB) Control No. 0648-0542 as per the Gulf of Mexico Fishery
Management Council’s new data collection programs for this fishery under Amendment 13.

Requiring the survey completion shortly before permit renewal, with renewal contingent upon
survey completion*, ensures that all permitted fishermen will be included in the census and each
fisherman will only be surveyed once per annum. It is anticipated that the effort will be ongoing
in future years.

One of the primary purposes of collecting vessel and gear characterization data at the census
level is so that it can be used to develop statistically valid sampling designs for the other
aforementioned data collection programs. It is believed that the creation of stratified, random
sampling designs for these data collection programs is necessary to ensure that the data and thus
estimates of the fishery performance measures based on that data are accurate (i.e., representative
of the fishery’s actual performance). The various vessel and gear characteristics serve as strata
in these sampling designs.

The information collected by this form is used by NMFS economists, social scientists, and
biologists to help evaluate the performance of existing regulations (e.g. bycatch reduction
devices (BRD), turtle exclusion devices (TED), time/area closures, etc.), and the impacts that
changes to those regulations may have on individual fishermen, the shrimp fishing industry as a
whole, and fishing communities. The vessel and gear characterization data are linked to various
biological, social, and economic data collected by other means.

* There are no new permits being issued. If a person buys/transfers a permit on January 1,
2008, before this person's permit can be renewed in 2009, he/she would have to complete a



survey form. This would also be noted as a condition of renewal in the mail out the Region
sends out in the renewal packet to the new owner of the permit.

It is anticipated that the information collected will be available to the public through technical
memorandums and similar publications, or used to support publicly disseminated information,
such as analyses contained within Council Amendment documents. Data may be reported
according to the various types of nets, TED, BRD or electronic equipment that is generally used,
which will allow comparisons and evaluations of alternative vessel and gear configurations by
analysts and vessel owners.

Justifications for Questions

The questions contained in this form are needed to collect data as required by the Gulf of Mexico
Fisheries Management Council’s Shrimp Fishery Management Plan’s Amendment 13. These
annually collected data are required to assess the fishery, aiding in the informed management
decision making process. This information helps to estimate vessel profitability and aggregate
economic impacts associated with the vessel and local shrimp fishing industry. Additionally,
economic theory suggests that form of organization can impact who makes decisions within the
fishing business, how those decisions are made, and what the goals or objectives of the fishing
business might be which in turn will affect the vessel’s productivity and economic performance.
These data will provide information about the average length of trips and how many days of
fishing occurred during a calendar year. This information will help to determine which
fishermen are full time participants, who are part-time, the level of dependency that each has on
this fishery, and the potential impacts that federal regulations may have on them.

The questions contained in this form will also collect information which will help to assess the
relative performance of different bycatch reduction devices (BRD) with respect to bycatch
reduction and shrimp loss, and thus the socioeconomic and environmental impacts of potential
changes in BRD regulations on individual fishing enterprises, fishing communities, and the
environment. In addition, information about the types of TED actually in use will help to assess
the socioeconomic impacts of federally mandated TED regulations on individual fishing
enterprises and fishing communities, especially in light of recent changes to the TED regulations.
Information on the relative performance of alternative TED and BRD will be useful to both
managers and fishermen.

Modifications were made to the form submitted as part of this renewal request to make it more
users friendly, eliminate often voiced confusion, and the addition of one question. The
previously approved version of the survey form contained several very confusing tables. For
example, the fisherman had to answer a question which was contained in an ambiguous table and
then navigate the table and place the answer within the correct square. We modified this portion
of the survey by eliminating the tables and re-numbering the questions. We will now present
these previous table portions of the survey as simple, straight-forward questions with either a fill
in the blank or multiple choice answers.

As part of this renewal request, we have also added one multiple choice question to acquire
information concerning the material from which the trawl door is manufactured. There has been
an increase in the use of aluminum constructed doors and we wanted the ability to track the
amount of use of this recent innovation in trawl construction.

3



As has been described above, the information gathered has utility. NMFS will retain control over
the information and safeguard it from improper access, modification, and destruction, consistent
with NMFS’ standards for confidentiality, privacy, and electronic information. See response to
Question 10 of this Supporting Statement for more information on confidentiality and privacy.
The information collection is designed to yield data that meet all applicable information quality
guidelines. Prior to dissemination, the information will be subjected to quality control measures
and a pre-dissemination review pursuant to Section 515 of Public Law 106-554.

3. Describe whether, and to what extent, the collection of information involves the use of
automated, electronic, mechanical, or other technological technigues or other forms of
information technology.

Annual surveys will be mailed out in February-March of each respective year. The survey will
be sent out with permit renewal notices, before the anniversary of the permit holder’s birthday.
Responses will be entered into a database, designed specifically for this purpose, and data will be
periodically transmitted to SERO Fisheries Social Sciences Office. There will be no other means,
electronic or otherwise, to submit data or information for the purposes of the form at this time.
However, in the future, if an electronic permit renewal system is established, this form could be
included as part of that system.

4. Describe efforts to identify duplication.

The collection of the data requested in this form is unique in its detail and specificity to
individual fishing entities and their general operation. There will be no duplication of the vessel
and gear characterization information being gathering from the Gulf of Mexico federal shrimp
permit holders. The electronic logbook requirement does not include the information being
collected on this form. These data will be linked to the socioeconomic survey data, shrimp
dealer landings data collected by NMFS port agents, electronic logbook data, shrimp permit data,
and data from the United States (U.S.) Coast Guard Vessel Documentation program. A draft of
this form originally went through several internal and external reviews to ensure that there was
no duplication.

5. If the collection of information involves small businesses or other small entities, describe
the methods used to minimize burden.

According to recent analyses, it is yet unknown whether all harvesting entities in the Gulf shrimp
EEZ fishery are considered small businesses. Currently available information suggests that there
may be some “large” entities in the fishery, but this information is not yet conclusive. Therefore,
separate requirements based on size of business have not been developed. Only the minimum
data to meet the current and future needs of NMFS management, stock assessments, and
permitting programs are requested from all applicants. The results of this data collection effort
are expected to improve the economic conditions of small fishing entities by affording fishery
management agencies the information needed to better consider social and economic factors in
management plans and regulations.


http://www.fws.gov/informationquality/section515.html

6. Describe the consequences to the Federal program or policy activities if the collection is
not conducted or is conducted less frequently.

Without this information, various user groups will continue to express a lack of confidence in
NMEFS’ estimates of effort, bycatch (particularly with respect to red snapper and other finfish),
turtle interactions, and overcapacity in this fishery, and thus in the various analyses and
assessments that make use of these estimates. This information is vital in assessing the
economic, social, and environmental effects of alternative fishery management decisions and
regulations on individual fishing enterprises, fishing communities, and the nation as a whole as
per the requirements of MFCMA, NEPA, RFA, ESA, and E.O. 12866. A continued lack of
confidence in the data and analyses being used to support controversial policy decisions will only
serve to continue and exacerbate existing conflicts between user groups.

Regulations regarding BRD, TED, and time/area closures have changed fairly often in the past,
and are likely to change in the future as economic, social, and environmental conditions change.
The economic and social conditions in this fishery have been highly unstable in recent years,
even more so than historically. Thus, collecting this information on at least an annual basis, as
opposed to every two or more years, is necessary to ensure that currently representative data are
being used in the various analyses. Without this information, it will be very difficult to
accurately evaluate the performance of existing regulations (e.g. BRD, TED, time/area closures,
etc.), and the impacts that changes to those regulations may have on individual fishermen, the
fishing industry as a whole, and fishing communities. More specifically, it will be difficult to
generate accurate analyses of the various policy alternatives that NMFS and the Council may
consider with respect to determining the significance of economic impacts on small entities, as
required by the Regulatory Flexibility Act, how best to achieve the maximization of net benefits
to society, as required by E.O. 12866, and the impacts on the environment, as required by NEPA.
Without this information, it will be quite difficult to determine whether: 1) bycatch in the fishery
is being minimized to the extent practicable as per the requirements of National Standard 9 to the
MFCMA,; 2) the fishery is operating in a manner consistent with existing regulations that have
been implemented under the ESA,; 3) abundance is changing as a result of environmental or
human related factors, and to what extent; and 4) the fleet’s fishing capacity is at an
economically sustainable level.

Without the data collected by the vessel and gear characterization form, confidence in the data
and estimates of the fishery performance measures arising from these complementary programs
will be low, as will be any policy decisions based thereon. Further, if the information is not
collected at the census level, it cannot be used to develop random sampling designs for other data
collection programs in this fishery.

7. Explain any special circumstances that require the collection to be conducted in a
manner inconsistent with OMB quidelines.

The collection is consistent with OMB guidelines.



8. Provide information on the PRA Federal Register Notice that solicited public comments
on the information collection prior to this submission. Summarize the public comments
received in response to that notice and describe the actions taken by the agency in response
to those comments. Describe the efforts to consult with persons outside the agency to
obtain their views on the availability of data, frequency of collection, the clarity of
instructions and recordkeeping, disclosure, or reporting format (if any), and on the data
elements to be recorded, disclosed, or reported.

A Federal Register Notice was published on January 12, 2009 (74 FR 1176) soliciting comments
on the continuation of this collection of information. No comments were received.

9. Explain any decisions to provide payments or qifts to respondents, other than
remuneration of contractors or grantees.

No monetary payments of other remuneration will be made to individuals that are interviewed.

10. Describe any assurance of confidentiality provided to respondents and the basis for
assurance in statute, requlation, or agency policy.

As stated on the survey instrument, all data that are submitted are treated as confidential in
accordance with the Magnuson-Stevens Act (16 U.S.C. 1881a, 402b, Confidentiality of
Information) and National Oceanic and Atmospheric Administration (NOAA) Administrative
Order 216-100.

11. Provide additional justification for any questions of a sensitive nature, such as sexual
behavior and attitudes, religious beliefs, and other matters that are commonly considered

private.

There are no questions of a sensitive nature included in this survey.

12. Provide an estimate in hours of the burden of the collection of information.

It is estimated that the number of respondents will be no more than 2,000 (currently there are
1932 permits in the fishery), and time per response is 20 minutes, for a total annual burden of
667 hours.

13. Provide an estimate of the total annual cost burden to the respondents or record-
keepers resulting from the collection (excluding the value of the burden hours in Question

12 above).

There will be no financial cost to the public to participate in this study (excluding valuation of
respondents’ time). Information to be gathered in this study should be readily available to the
vessel owners, based on their memory or written documentation, such as fishing logs.

14. Provide estimates of annualized cost to the Federal government.

The average annualized cost to the Federal government is estimated to be approximately
$13,229.


http://www.corporateservices.noaa.gov/~ames/NAOs/Chap_216/naos_216_100.html
http://www.corporateservices.noaa.gov/~ames/NAOs/Chap_216/naos_216_100.html
http://www.corporateservices.noaa.gov/~ames/NAOs/Chap_216/naos_216_100.html

15. Explain the reasons for any program changes or adjustments.

The reduction in number of respondents and total burden hours from 3,000 and 1,000 is due to a
reduction in the size of the 2008 shrimp fishery fleet.

16. For collections whose results will be published, outline the plans for tabulation and
publication.

These data will be published in summarized format and generalized tables in an annual NMFS
technical memorandum or similar report. Project reports will provide documentation about the
survey methodologies, survey instrument, and an assessment of the validity of the collected data.

17. If seeking approval to not display the expiration date for OMB approval of the
information collection, explain the reasons why display would be inappropriate.

NA.

18. Explain each exception to the certification statement identified in Item 19 of the
OMB 83-I.

NA.

B. COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS

1. Describe (including a numerical estimate) the potential respondent universe and any
sampling or other respondent selection method to be used. Data on the number of entities
(e.g. establishments, State and local governmental units, households, or persons) in the
universe and the corresponding sample are to be provided in tabular form. The tabulation
must also include expected response rates for the collection as a whole. If the collection has
been conducted before, provide the actual response rate achieved.

This is a mandatory census-level data collection effort. Thus, this data collection effort does not
employ statistical methods for developing a random sampling design and the expected response
rate is close to 100%. The survey is conducted annually. The respondent universe is all vessels
that hold a federal Gulf shrimp permit under the permit moratorium: the Gulf of Mexico
Fisheries Management Council’s action in 2003, which was intended to place a cap, or
moratorium, on the number of commercial shrimp fishing vessels allowed to fish in the Gulf.

The number of qualifying vessels is 1,932. The final number may be lower as vessel owners
may have recently lost, or may lose during the next three years, the use of their permits.



2. Describe the procedures for the collection, including: the statistical methodology for
stratification and sample selection; the estimation procedure; the degree of accuracy
needed for the purpose described in the justification; any unusual problems requiring
specialized sampling procedures; and any use of periodic (less frequent than annual) data
collection cycles to reduce burden.

The form will be mailed to all moratorium permit holders once a year beginning in February-
March of each respective year. No statistical methodology will be employed, estimation will not
be required, and no special sampling procedures will be used. The information is needed at the
census level so that it can be used to develop statistically valid sampling designs for several other
important data collection programs (e.g. observers, electronic logbooks, socioeconomic surveys,
etc.).

3. Describe the methods used to maximize response rates and to deal with nonresponse.
The accuracy and reliability of the information collected must be shown to be adequate for
the intended uses. For collections based on sampling, a special justification must be
provided if they will not yield "reliable™ data that can be generalized to the universe
studied.

By requiring completion of this form in order to renew a permit, this requirement in itself will
serve to maximize response rate. The expected response rate is close to 100% and thus non-
response is not an anticipated issue.

4. Describe any tests of procedures or methods to be undertaken. Tests are encouraged as
effective means to refine collections, but if ten or more test respondents are involved OMB
must give prior approval.

The questions contained in the previous version of OMB Control No. 0648-0542 were part of a
voluntary, in-person socioeconomic survey of offshore shrimp vessels in the Gulf of Mexico.
The questions were pre-tested and then actually fielded as part of that survey effort. Minor
modifications were made to the original survey guestions to reduce the burden on respondents
and to reflect current regulations.

5. Provide the name and telephone number of individuals consulted on the statistical
aspects of the design, and the name of the agency unit, contractor(s), grantee(s), or other
person(s) who will actually collect and/or analyze the information for the agency.

Rick A. Hart, Ph.D.

National Marine Fisheries Service
Southeast Fisheries Science Center
Galveston Laboratory

(409) 766-3404

Michael D. Travis, Ph.D.
National Marine Fisheries Service
Southeast Regional Office

(727) 551-5722



James M. Nance, Ph.D.

National Marine Fisheries Service
Southeast Fisheries Science Center
Galveston Laboratory

(409) 766-3507

John Mitchell

National Marine Fisheries Service
Southeast Fisheries Science Center
Pascagoula Laboratory

(228) 762-4591, ext. 295

Dan Foster

National Marine Fisheries Service
Southeast Fisheries Science Center
Pascagoula Laboratory

(228) 762-4591, ext. 294



U.S. DEPARTMENT OF COMMERCE OMB Control No. 0648-0542
National Oceanic and Atmospheric Administration Expiration Date: 06/30/2012
National Marine Fisheries Service

Southeast Fisheries Science Center

4700 Avenue U

Galveston, TX 77551

GULF SHRIMP VESSEL & GEAR
CHARACTERIZATION FORM

INSTRUCTIONS
(Incomplete or illegible forms will be returned.)

Please Note: It is REQUIRED that the following form be returned in order to be eligible to renew your FEDERAL
PERMIT APPLICATION FOR VESSELS FISHING IN THE EXCLUSIVE ECONOMIC ZONE (EEZ) to the following
address: NOAA Fisheries Galveston Laboratory, Attention: Rebecca Smith, 4700 Avenue U, Galveston, TX 77551. If
you have a question regarding the form, please call (409) 766-3783 between 8 am - 4:30 pm CST.

QUESTION 1 Enter the year that you purchased the vessel, regardless of whether it was new or used at the time.
QUESTION 2 For part a, indicate whether the vessel was most frequently operated by the owner or someone other

than the owner (a hired captain) in 2009. For part b, indicate the number of crewmembers typically on board during
2009. Include the captain.

QUESTION 3 Answer ‘yes’ if the vessel was used to shrimp in Federal waters of the Gulf of Mexico even one time
during 2009.

QUESTION 4 Indicate the total number of days at sea and the number of trips for this vessel in the Gulf shrimp
fishery during 2009. For example, if the vessel took 10 trips and each trip lasted 10 days, then the total days at sea
for 2009 would be 100.

QUESTION 5 Indicate the total number of days that this vessel participated in non-shrimp fishing activities in 2009. If
the vessel did not operate in fisheries other than shrimp, then the answer is zero (0).

QUESTIONS 6 - 15 Indicate the characteristics for the one primary gear type most frequently used on this vessel in
2009. Also provide the characteristics of the try net used with this gear type.

QUESTIONS 16 - 17 Indicate the one BRD type most frequently used on this vessel in 2009.

QUESTIONS 18 - 34 Indicate and provide additional details for the one TED type most frequently used on this
vessel in 2009.

QUESTION 35 Indicate all types of ELECTRONIC equipment that were on-board this vessel in 2009.

KNOWINGLY SUPPLYING FALSE INFORMATION IS A VIOLATION OF FEDERAL LAW PUNISHABLE BY A FINE
AND/OR IMPRISONMENT.

Public reporting burden for this collection of information is estimated to average 20 minutes per response, including
the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and
completing and reviewing the collection of information. Send comments regarding this burden estimate or any other
suggestions for reducing this burden to Rick Hart, NMFS, Fisheries Management Branch, 4700 Avenue U, Galveston,
TX, 77551, or rick.hart@noaa.gov.

All data submitted will be handled as confidential material in accordance with NOAA Administrative Order 216-100,
Protection of Confidential Fishery Statistics. Notwithstanding any other provisions of the law, no person is required
to respond to, nor shall any person be subjected to a penalty for failure to comply with, a collection of information
subject to the requirements of the Paperwork Reduction Act, unless that collection of information displays a currently
valid OMB Control Number.
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GULF SHRIMP VESSEL AND GEAR CHARACTERIZATION FORM

Vessel ID (Coast Guard or State Registration Number): Permit No. : SPGM -
1. What year did you purchase this vessel?
2. a. In 2009, this vessel was most frequently operated by:
(Check the appropriate box.)
[ the owner []a hired-captain
b. In 2009, what was the typical number of crew on the vessel, including captain?
3. In 2009, did you shrimp in Federal waters (i.e. the EEZ") of the Gulf of Mexico?
(Check the appropriate box.)
Yes L] No
4. In 2009, what was the total number of days at sea (both inshore and offshore) and the total
number of trips (both inshore and offshore) for this vessel in the Gulf shrimp fishery?
The total days fished for this question and question # 5 should not exceed 365 days.
Days at sea: Number of Trips:
5. In 2009, how many days at sea did this vessel operate in fisheries other than shrimp?

The total days fished for this question and question # 4 should not exceed 365 days.
Days at sea:

Questions 6 - 15 pertain to the different sets of gear, net, and mesh type codes for typical
shrimping gear. Use these codes to fill in the gear type most frequently used in 2009. (See Figure
1 on Page 4 for common gear types.)

6.

What was the most frequently used Gear Type in 2009?
Choose a code from the list below. If other, please specify.

Code Gear Type

A Trawl

B Butterfly Net
C Cast Net

D Skimmer Net
F Roller Frame
G Other (specify)

If you used a trawl as your most frequently used gear type, what Door Type did you use? Choose
a code from the list below. If other, please specify.

Code Door Type

A Wood

B Steel

C Aluminum
D Other

The EEZ portion of the fishery is from nine (9) miles outward off of the Texas and West Florida coasts, and from
three (3) miles outward off the coasts of Louisiana, Mississippi, and Alabama.

NOAA Fisheries Gulf Vessel and Gear Characterization Form 2
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10.

11.

12.

13.

14.

15.

What was your most frequently used Net Type in 20097
Choose a code from the list below. If other, please specify.

Code Net Type Code Net Type

H 2 Seam Balloon N Add-on Bib

J 4 Seam Balloon 0] Built-in Bib (e.g. mongoose, cobra, etc.)
K Box P Other (specify)

L Flat Q Other (specify)

M Western Jib

What was the Headrope Length (in feet) for your most frequently used gear type in 2009?
(feet)

What was the Mesh Type for your most frequently used gear in 2009? Choose a code from the
list below. If other, please specify.

Code Mesh Type Code Mesh Type

S Nylon \% Sapphire

T Spectra w Other (specify)
U Poly X Other (specify)

What was the Mesh Size (in inches) for your most frequently used gear type?

What was the most common Net Type used for your Try Net? If you did not use a Try Net write
“N/A” in questions 13, 14, and 15. Choose a code from the list below.
If other, please specify.

Code Net Type Code Net Type

H 2 Seam Balloon N Add-on Bib

J 4 Seam Balloon @] Built-in Bib (e.g. mongoose, cobra, etc.)
K Box P Other (specify)

L Flat Q Other (specify)

M Western Jib

What was the Headrope Length (in feet) for your Try Net in 2009? (If no Try Net was used, write
“N/A”" in the blank.)

What was the Mesh Type for your Try Net in 2009? Choose a code from the list below. If other,
please specify. (If no Try Net was used, write “N/A” in the blank.)

Code Mesh Type Code Mesh Type

S Nylon \ Sapphire

T Spectra W Other (specify)
U Poly X Other (specify)

What was the Mesh Size (in inches) for your Try Net in 20097 (If no Try Net was used, write
“N/A”" in the blank.)

NOAA Fisheries Gulf Vessel and Gear Characterization Form 3
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Figure 1. Common Gear Types (Use for Question 6, use letters above picture.)

A B
Trawl Net Butterﬂy Net ===

D
Skimmer Net T

F

Roller Frame

NOAA Fisheries Gulf Vessel and Gear Characterization Form 4
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16. In 2009, what type of BRD (bycatch reduction device) did you use most frequently (check the
appropriate box)? See Figure 2.
[ Jones-Davis [] Modified Jones-Davis
] Composite Panel [] Extended Funnel

L] Expanded Mesh * L] Fisheye L] None (N/A)
* (Note: The Expanded Mesh BRD was decertified on May 18, 2009.)

Figure 2. Common Bycatch Reduction Devices (Use for Question 16)

Fisheye BRD
o=

- T

Jones-Davis BRD

Extended Funnel BRD

Modified Jones-Davis BRD
—

17. If a Fisheye BRD was used, what was the distance from the bag tie off rings to the BRD?
If you did not use a Fisheye BRD, write “N/A”. (See Figure 3 for measurement illustration.)

Distance in inches:

Figure 3. lllustration on how to measure distance from BRD to tie off rings (Use for Question 17)

Distance
in inches

Bag Tie

Rings™x x x x x|—

NOAA Fisheries Gulf Vessel and Gear Characterization Form
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18. In 2009, what Type of TED (turtle excluder device) did you use most frequently? Please check
only one code. (Use Figure 4 on page 8 for TED illustrations.)

Single Grid Hard TED ->->-> (Answer only questions 19 - 25 and question 35)
Parker Soft TED ->—>->->-> (Answer only questions 26 - 27 and question 35)
Hooped Hard TED >->->-> (Answer only questions 28 - 34 and question 35)
None (N/A) >->->->->->-> (Answer only question 35)

If you most frequently used a Single Grid Hard TED in 2009, answer questions 19 — 25.
(See Figure 4, page 8 for illustration.)

19. What was the Grid Style? Check only one code.

A =BentBar

B = Matagorda

C =Weedless

D = Georgia

E = Fixed Angle

| = Flounder TED

20. What was the Grid Size (width x height) of your single Grid Hard TED? Check the most frequently
used Grid Size. If other, please specify dimension in inches x inches.
A = 32"x32" minimum outside dimensions Atlantic & Gulf
B = Other (specify)

21. What was the Opening Size of your Single Grid Hard TED? Check the most frequently used
Opening Size. If other, please specify size in inches.

A = Double Cover (inshore & offshore)
B = 71" (inshore & offshore)

C = 44" (inshore only)

D = Other size opening (please specify)

22. What was the Opening Direction of your Single Grid Hard TED? Check the most frequently used

direction.
A = Top Opening
B = Bottom Opening

23. What was the Flap Length (beyond posterior edge of grid) of your Single Grid Hard TED? Check
the most frequently used Flap Length. If you choose B, provide a measurement in inches of flap
length.

A

B

C

24" maximum
Less than 24" (provide measurement )
No Flap Used

il

24, Did you use an Accelerator Funnel on your Single Grid Hard TED? Check Yes or No.
Yes
No
25. If you used an accelerator funnel in 2009, what was the Funnel Size? If you did not use an

accelerator funnel, write “N/A”. (See figure 5 on page 9 for accelerator funnel illustration.)

A

B

44" (inshore only)
71" (inshore & offshore)

Go to Question 35 (skip 26 - 34)

NOAA Fisheries Gulf Vessel and Gear Characterization Form 6
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If you most frequently used a Parker Soft TED in 2009, answer only 26 and 27.
(See Figure 4, diagram F, on page 8 for illustration.)

26. What was the Opening Type/Size of your Parker Soft TED? Check the correct opening size.
1 = 56" cut (inshore only)
2 = 96" cut (offshore / inshore)
27. Did you use a flap on your Parker Soft TED (Offshore Only)? Check Yes or No.
Yes
No
Go to Question 35 (skip 28 -34)

If you most frequently used a Hooped Hard TED in 2009, answer questions 28-34.
(See Figure 4 on page 8 for illustration.)

28. Check your most frequently used Grid Style. Check only one style.

G = Coulon
H= NMFS
29. What was the most frequently used Frame Size of your Hooped Hard TED? Check the minimum

size you used. If other, please specify measurement in inches.
A = inshore minimum
B = offshore minimum
C = other (provide measurement)

30. What was the most frequently used Opening Size of your Hooped Hard TED? Check only one
size. If other, please specify opening size in inches.

A = Double Cover (inshore & offshore)

B = 71" (inshore & offshore)

C = 44" (inshore only)

D = Other size opening (please specify)

31. What was the Opening Direction of your Hooped Hard TED? Check only one direction.
A = Top Opening
B = Bottom Opening

32. What was the Flap Length (beyond posterior edge of grid) of your Hooped Hard TED? Check the
most frequently used Flap Length. If you choose B, please provide a measurement in inches.

A = 24" maximum
B = Less than 24" (provide measurement )
C = No Flap Used
33. Did you use an Accelerator Funnel on your Hooped Hard TED? Check Yes or No.
Yes
No
34. If you used an accelerator funnel in 2009, what was the Funnel Size? If you did not use an

accelerator funnel, write “N/A”. (Use Figure 5 on page 9 for directions for measurement of
accelerator funnel.)
A = 44" (inshore only)

B = 71" (inshore & offshore)

NOAA Fisheries Gulf Vessel and Gear Characterization Form 7



OMB Control No. 0648-0542

2009

Expiration Date: 06/30/2012

Figure 4. Common Turtle Excluder Devices (for Questions 18 - 32, use letters above picture)

Parker Soft TED

T \ ' ‘
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Bent Bar Matagorda Weedless
D E
Georgia Fixed Angle
F

Flounder TED

I

Hooped Hard TEDs
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NMFS
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Figure 5. lllustration of how to measure an accelerator funnel.
(Use for Questions 25 and 34.)

TED Funnel

Funnel size
Stretched measurement in inches

NOAA Fisheries Gulf Vessel and Gear Characterization Form 9
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35. In the list below, please check off the types of ELECTRONIC equipment (either in the
wheelhouse or mounted on the gear) that were on-board your vessel in 2009. Note that this list
contains types of equipment that may not be presently used in the Gulf of Mexico shrimp fishery,
but are used in other fisheries for which this type of information is being collected.

Please Check | Item

Cell phone

VHF radio

CB Radio

Single sideband radio
Satellite phone

Fax

Plotter

Computer (including software)
Printer

Hailer (Boat intercom)

Loran

Vessel Tracking System
Radar

Global Positioning System (GPS)
Auto Pilot

EPIRB

Paper  [] | Echo Sounder/Depth Recorder (please check all which you have):
Video [ ] P (P 4 )

Digital [

Electronic Compass

Satellite Navigation System (SatNav)
Radio Direction Finder
Weather Satellite Receiver
Wind Meter

Net Pingers

Temperature Profiling System
Water Temperature Sensor
Single direction sonar
Multiple direction sonar
Water salinity Sensor

Other (please specify)

Other (please specify)

Other (please specify)

Other (please specify)

Authorized Signature:

NOAA Fisheries Gulf Vessel and Gear Characterization Form 10



SEC.2. FINDINGS, PURPOSES, AND POLICY 16 U.S.C. 1801
(@) FINDINGS.—The Congress finds and declares the following:

(1) The fish off the coasts of the United States, the highly migratory species of the high
seas, the species which dwell on or in the Continental Shelf appertaining to the United
States, and the anadromous species which spawn in United States rivers or estuaries,
constitute valuable and renewable natural resources. These fishery resources contribute to
the food supply, economy, and health of the Nation and provide recreational opportunities.

104-297
(2) Certain stocks of fish have declined to the point where their survival is threatened,
and other stocks of fish have been so substantially reduced in number that they could
become similarly threatened as a consequence of (A) increased fishing pressure, (B) the
inadequacy of fishery resource conservation and management practices and controls, or (C)
direct and indirect habitat losses which have resulted in a diminished capacity to support
existing fishing levels.

(3) Commercial and recreational fishing constitutes a major source of employment and
contributes significantly to the economy of the Nation. Many coastal areas are dependent
upon fishing and related activities, and their economies have been badly damaged by the
overfishing of fishery resources at an ever-increasing rate over the past decade. The
activities of massive foreign fishing fleets in waters adjacent to such coastal areas have
contributed to such damage, interfered with domestic fishing efforts, and caused destruction
of the fishing gear of United States fishermen.

(4) International fishery agreements have not been effective in preventing or terminating
the overfishing of these valuable fishery resources. There is danger that irreversible effects
from overfishing will take place before an effective international agreement on fishery
management jurisdiction can be negotiated, signed, ratified, and implemented.

(5) Fishery resources are finite but renewable. If placed under sound management before
overfishing has caused irreversible effects, the fisheries can be conserved and maintained so
as to provide optimum yields on a continuing basis.

104-297
(6) A national program for the conservation and management of the fishery resources of
the United States is necessary to prevent overfishing, to rebuild overfished stocks, to insure
conservation, to facilitate long-term protection of essential fish habitats, and to realize the
full potential of the Nation's fishery resources.

95-354
(7) A national program for the development of fisheries which are underutilized or not
utilized by the United States fishing industry, including bottom fish off Alaska, is necessary
to assure that our citizens benefit from the employment, food supply, and revenue which
could be generated thereby.



16 U.S.C. 1801
MSA §2

101-627
(8) The collection of reliable data is essential to the effective conservation, management,
and scientific understanding of the fishery resources of the United States.

104-297
(9) One of the greatest long-term threats to the viability of commercial and recreational
fisheries is the continuing loss of marine, estuarine, and other aquatic habitats. Habitat
considerations should receive increased attention for the conservation and management of
fishery resources of the United States.

104-297
(10) Pacific Insular Areas contain unique historical, cultural, legal, political, and
geographical circumstances which make fisheries resources important in sustaining their
economic growth.

109-479
(11) A number of the Fishery Management Councils have demonstrated significant
progress in integrating ecosystem considerations in fisheries management using the existing
authorities provided under this Act.

109-479
(12) International cooperation is necessary to address illegal, unreported, and unregulated
fishing and other fishing practices which may harm the sustainability of living marine
resources and disadvantage the United States fishing industry.

(b) PURPOSES.—It is therefore declared to be the purposes of the Congress in this Act—

99-659, 101-627, 102-251

(1) to take immediate action to conserve and manage the fishery resources found off the
coasts of the United States, and the anadromous species and Continental Shelf fishery
resources of the United States, by exercising (A) sovereign rights for the purposes of
exploring, exploiting, conserving, and managing all fish within the exclusive economic zone
established by Presidential Proclamation 5030, dated March 10, 1983, and (B) exclusive
fishery management authority beyond the exclusive economic zone over such anadromous
species and Continental Shelf fishery resources[, and fishery resources in the special areas]*;

(2) to support and encourage the implementation and enforcement of international fishery
agreements for the conservation and management of highly migratory species, and to
encourage the negotiation and implementation of additional such agreements as necessary;

104-297
(3) to promote domestic commercial and recreational fishing under sound conservation
and management principles, including the promotion of catch and release programs in
recreational fishing;
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(4) to provide for the preparation and implementation, in accordance with national
standards, of fishery management plans which will achieve and maintain, on a continuing
basis, the optimum yield from each fishery;

101-627
(5) to establish Regional Fishery Management Councils to exercise sound judgment in
the stewardship of fishery resources through the preparation, monitoring, and revision of
such plans under circumstances (A) which will enable the States, the fishing industry,
consumer and environmental organizations, and other interested persons to participate in,
and advise on, the establishment and administration of such plans, and (B) which take into
account the social and economic needs of the States;

95-354, 96-561, 104-297
(6) to encourage the development by the United States fishing industry of fisheries which
are currently underutilized or not utilized by United States fishermen, including bottom fish
off Alaska, and to that end, to ensure that optimum yield determinations promote such
development in a non-wasteful manner; and

104-297
(7) to promote the protection of essential fish habitat in the review of projects conducted
under Federal permits, licenses, or other authorities that affect or have the potential to affect
such habitat.

(c) POLICY.—Ilt is further declared to be the policy of the Congress in this Act—

(1) to maintain without change the existing territorial or other ocean jurisdiction of the
United States for all purposes other than the conservation and management of fishery
resources, as provided for in this Act;

(2) to authorize no impediment to, or interference with, recognized legitimate uses of the
high seas, except as necessary for the conservation and management of fishery resources, as
provided for in this Act;

101-627, 104-297

(3) to assure that the national fishery conservation and management program utilizes, and
is based upon, the best scientific information available; involves, and is responsive to the
needs of, interested and affected States and citizens; considers efficiency; draws upon
Federal, State, and academic capabilities in carrying out research, administration,
management, and enforcement; considers the effects of fishing on immature fish and
encourages development of practical measures that minimize bycatch and avoid unnecessary
waste of fish; and is workable and effective;

(4) to permit foreign fishing consistent with the provisions of this Act;
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99-659, 101-627
(5) to support and encourage active United States efforts to obtain internationally
acceptable agreements which provide for effective conservation and management of fishery
resources, and to secure agreements to regulate fishing by vessels or persons beyond the
exclusive economic zones of any nation;

101-627
(6) to foster and maintain the diversity of fisheries in the United States; and

104-297
(7) to ensure that the fishery resources adjacent to a Pacific Insular Area, including
resident or migratory stocks within the exclusive economic zone adjacent to such areas, be
explored, developed, conserved, and managed for the benefit of the people of such area and
of the United States.

SEC.3. DEFINITIONS 16 U.S.C. 1802
As used in this Act, unless the context otherwise requires—

(1) The term "anadromous species" means species of fish which spawn in fresh or estuarine
waters of the United States and which migrate to ocean waters.

104-297

(2) The term "bycatch" means fish which are harvested in a fishery, but which are not sold or
kept for personal use, and includes economic discards and regulatory discards. Such term does
not include fish released alive under a recreational catch and release fishery management
program.

104-297

(3) The term "charter fishing™ means fishing from a vessel carrying a passenger for hire (as
defined in section 2101(21a) of title 46, United States Code) who is engaged in recreational
fishing.

104-297
(4) The term "commercial fishing" means fishing in which the fish harvested, either in whole
or in part, are intended to enter commerce or enter commerce through sale, barter or trade.
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SEC. 303. CONTENTS OF FISHERY MANAGEMENT PLANS 16 U.S.C. 1853

95-354, 99-659, 101-627, 104-297
(a) REQUIRED PROVISIONS.—Any fishery management plan which is prepared by any
Council, or by the Secretary, with respect to any fishery, shall—
(1) contain the conservation and management measures, applicable to foreign fishing and
fishing by vessels of the United States, which are—

(A) necessary and appropriate for the conservation and management of the fishery to
prevent overfishing and rebuild overfished stocks, and to protect, restore, and promote
the long-term health and stability of the fishery;

(B) described in this subsection or subsection (b), or both; and

(C) consistent with the national standards, the other provisions of this Act, regulations
implementing recommendations by international organizations in which the United States
participates (including but not limited to closed areas, quotas, and size limits), and any
other applicable law;

(2) contain a description of the fishery, including, but not limited to, the number of
vessels involved, the type and quantity of fishing gear used, the species of fish involved and
their location, the cost likely to be incurred in management, actual and potential revenues
from the fishery, any recreational interest in the fishery, and the nature and extent of foreign
fishing and Indian treaty fishing rights, if any;

(3) assess and specify the present and probable future condition of, and the maximum
sustainable yield and optimum yield from, the fishery, and include a summary of the
information utilized in making such specification;

(4) assess and specify—

(A) the capacity and the extent to which fishing vessels of the United States, on an
annual basis, will harvest the optimum yield specified under paragraph (3),

(B) the portion of such optimum yield which, on an annual basis, will not be harvested
by fishing vessels of the United States and can be made available for foreign fishing, and

(C) the capacity and extent to which United States fish processors, on an annual basis,
will process that portion of such optimum yield that will be harvested by fishing vessels
of the United States;

109-479

(5) specify the pertinent data which shall be submitted to the Secretary with respect to
commercial, recreational, charter fishing, and fish processing in the fishery, including, but
not limited to, information regarding the type and quantity of fishing gear used, catch by
species in numbers of fish or weight thereof, areas in which fishing was engaged in, time of
fishing, number of hauls, economic information necessary to meet the requirements of this
Act, and the estimated processing capacity of, and the actual processing capacity utilized by,
United States fish processors;

74
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(6) consider and provide for temporary adjustments, after consultation with the Coast
Guard and persons utilizing the fishery, regarding access to the fishery for vessels otherwise
prevented from harvesting because of weather or other ocean conditions affecting the safe
conduct of the fishery; except that the adjustment shall not adversely affect conservation
efforts in other fisheries or discriminate among participants in the affected fishery;

(7) describe and identify essential fish habitat for the fishery based on the guidelines
established by the Secretary under section 305(b)(1)(A), minimize to the extent practicable
adverse effects on such habitat caused by fishing, and identify other actions to encourage the
conservation and enhancement of such habitat;

(8) in the case of a fishery management plan that, after January 1, 1991, is submitted to
the Secretary for review under section 304(a) (including any plan for which an amendment is
submitted to the Secretary for such review) or is prepared by the Secretary, assess and
specify the nature and extent of scientific data which is needed for effective implementation
of the plan;

109-479
(9) include a fishery impact statement for the plan or amendment (in the case of a plan or
amendment thereto submitted to or prepared by the Secretary after October 1, 1990) which
shall assess, specify, and analyze the likely effects, if any, including the cumulative
conservation, economic, and social impacts, of the conservation and management measures
on, and possible mitigation measures for—

(A) participants in the fisheries and fishing communities affected by the plan or
amendment;

(B) participants in the fisheries conducted in adjacent areas under the authority of
another Council, after consultation with such Council and representatives of those
participants; and

(C) the safety of human life at sea, including whether and to what extent such
measures may affect the safety of participants in the fishery;

(10) specify objective and measurable criteria for identifying when the fishery to which
the plan applies is overfished (with an analysis of how the criteria were determined and the
relationship of the criteria to the reproductive potential of stocks of fish in that fishery) and,
in the case of a fishery which the Council or the Secretary has determined is approaching an
overfished condition or is overfished, contain conservation and management measures to
prevent overfishing or end overfishing and rebuild the fishery;

(11) establish a standardized reporting methodology to assess the amount and type of
bycatch occurring in the fishery, and include conservation and management measures that, to
the extent practicable and in the following priority—

(A) minimize bycatch; and
(B) minimize the mortality of bycatch which cannot be avoided,;

75
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(12) assess the type and amount of fish caught and released alive during recreational
fishing under catch and release fishery management programs and the mortality of such fish,
and include conservation and management measures that, to the extent practicable, minimize
mortality and ensure the extended survival of such fish;

109-479
(13) include a description of the commercial, recreational, and charter fishing sectors
which participate in the fishery, including its economic impact, and, to the extent practicable,
quantify trends in landings of the managed fishery resource by the commercial, recreational,
and charter fishing sectors;

109-479
(14) to the extent that rebuilding plans or other conservation and management measures
which reduce the overall harvest in a fishery are necessary, allocate, taking into
consideration the economic impact of the harvest restrictions or recovery benefits on the
fishery participants in each sector, any harvest restrictions or recovery benefits fairly and
equitably among the commercial, recreational, and charter fishing sectors in the fishery and,;

109-479
(15) establish a mechanism for specifying annual catch limits in the plan (including a
multiyear plan), implementing regulations, or annual specifications, at a level such that
overfishing does not occur in the fishery, including measures to ensure accountability.

97-453, 99-659, 101-627, 102-251, 104-297
(b) DISCRETIONARY PROVISIONS.—Any fishery management plan which is prepared
by any Council, or by the Secretary, with respect to any fishery, may—
(1) require a permit to be obtained from, and fees to be paid to, the Secretary, with
respect to—

(A) any fishing vessel of the United States fishing, or wishing to fish, in the exclusive
economic zone [or special areas,]* or for anadromous species or Continental Shelf fishery
resources beyond such zone [or areas]*;

(B) the operator of any such vessel; or

(C) any United States fish processor who first receives fish that are subject to the plan;

109-479

(2)(A) designate zones where, and periods when, fishing shall be limited, or shall not be
permitted, or shall be permitted only by specified types of fishing vessels or with
specified types and quantities of fishing gear;

(B) designate such zones in areas where deep sea corals are identified under section
408, to protect deep sea corals from physical damage from fishing gear or to prevent loss
or damage to such fishing gear from interactions with deep sea corals, after considering
long-term sustainable uses of fishery resources in such areas; and
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(C) with respect to any closure of an area under this Act that prohibits all fishing,
ensure that such closure—

(i) is based on the best scientific information available;

(i) includes criteria to assess the conservation benefit of the closed area;

(iii) establishes a timetable for review of the closed area’s performance that is
consistent with the purposes of the closed area; and

(iv) is based on an assessment of the benefits and impacts of the closure, including
its size, in relation to other management measures (either alone or in combination with
such measures), including the benefits and impacts of limiting access to: users of the
area, overall fishing activity, fishery science, and fishery and marine conservation;

(3) establish specified limitations which are necessary and appropriate for the
conservation and management of the fishery on the—

(A) catch of fish (based on area, species, size, number, weight, sex, bycatch, total
biomass, or other factors);

(B) sale of fish caught during commercial, recreational, or charter fishing, consistent
with any applicable Federal and State safety and quality requirements; and

(C) transshipment or transportation of fish or fish products under permits issued
pursuant to section 204;

(4) prohibit, limit, condition, or require the use of specified types and quantities of fishing
gear, fishing vessels, or equipment for such vessels, including devices which may be
required to facilitate enforcement of the provisions of this Act;

109-479
(5) incorporate (consistent with the national standards, the other provisions of this Act,
and any other applicable law) the relevant fishery conservation and management measures of
the coastal States nearest to the fishery and take into account the different circumstances
affecting fisheries from different States and ports, including distances to fishing grounds and
proximity to time and area closures;

109-479
(6) establish a limited access system for the fishery in order to achieve optimum yield if,
in developing such system, the Council and the Secretary take into account—
(A) present participation in the fishery;
(B) historical fishing practices in, and dependence on, the fishery;
(C) the economics of the fishery;
(D) the capability of fishing vessels used in the fishery to engage in other fisheries;
(E) the cultural and social framework relevant to the fishery and any affected fishing
communities;
(F) the fair and equitable distribution of access privileges in the fishery; and
(G) any other relevant considerations;
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(7) require fish processors who first receive fish that are subject to the plan to submit data
which are necessary for the conservation and management of the fishery;

(8) require that one or more observers be carried on board a vessel of the United States
engaged in fishing for species that are subject to the plan, for the purpose of collecting data
necessary for the conservation and management of the fishery; except that such a vessel shall
not be required to carry an observer on board if the facilities of the vessel for the quartering
of an observer, or for carrying out observer functions, are so inadequate or unsafe that the
health or safety of the observer or the safe operation of the vessel would be jeopardized;

(9) assess and specify the effect which the conservation and management measures of the
plan will have on the stocks of naturally spawning anadromous fish in the region;

(20) include, consistent with the other provisions of this Act, conservation and
management measures that provide harvest incentives for participants within each gear
group to employ fishing practices that result in lower levels of bycatch or in lower levels of
the mortality of bycatch;

(11) reserve a portion of the allowable biological catch of the fishery for use in scientific
research;

109-479
(12) include management measures in the plan to conserve target and non-target species
and habitats, considering the variety of ecological factors affecting fishery populations; and

(14)[sic]* prescribe such other measures, requirements, or conditions and restrictions as
are determined to be necessary and appropriate for the conservation and management of the
fishery.

97-453, 104-297
(c) PROPOSED REGULATIONS.—Proposed regulations which the Council deems
necessary or appropriate for the purposes of—
(1) implementing a fishery management plan or plan amendment shall be submitted to the
Secretary simultaneously with the plan or amendment under section 304; and
(2) making modifications to regulations implementing a fishery management plan or plan
amendment may be submitted to the Secretary at any time after the plan or amendment is
approved under section 304.

% soin original.
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P.L. 109-479, sec. 104(b), MSA § 303 note 16 U.S.C. 1853 note
EFFECTIVE DATES; APPLICATION TO CERTAIN SPECIES.—The amendment made by
subsection (a)(10)*°—
(1) shall, unless otherwise provided for under an international agreement in which the United States
participates, take effect—
(A) in fishing year 2010 for fisheries determined by the Secretary to be subject to overfishing; and
(B) in fishing year 2011 for all other fisheries; and
(2) shall not apply to a fishery for species that have a life cycle of approximately 1 year unless the
Secretary has determined the fishery is subject to overfishing of that species; and
(3) shall not limit or otherwise affect the requirements of section 301(a)(1) or 304(e) of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1851(a)(1) or 1854(e), respectively).

109-479
SEC. 303A. LIMITED ACCESS PRIVILEGE PROGRAMS. 16 U.S.C. 1853a

(a) IN GENERAL.—AMfter the date of enactment of the Magnuson-Stevens Fishery
Conservation and Management Reauthorization Act of 2006, a Council may submit, and the
Secretary may approve, for a fishery that is managed under a limited access system, a limited
access privilege program to harvest fish if the program meets the requirements of this section.

(b) NO CREATION OF RIGHT, TITLE, OR INTEREST.—L.imited access privilege, quota
share, or other limited access system authorization established, implemented, or managed under
this Act—

(2) shall be considered a permit for the purposes of sections 307, 308, and 309;

(2) may be revoked, limited, or modified at any time in accordance with this Act,
including revocation if the system is found to have jeopardized the sustainability of the stock
or the safety of fishermen;

(3) shall not confer any right of compensation to the holder of such limited access
privilege, quota share, or other such limited access system authorization if it is revoked,
limited, or modified;

(4) shall not create, or be construed to create, any right, title, or interest in or to any fish
before the fish is harvested by the holder; and

(5) shall be considered a grant of permission to the holder of the limited access privilege
or quota share to engage in activities permitted by such limited access privilege or quota
share.

16" Section 104(a)(10) of P.L. 109-479 added section 303(a)(15).

79



16 U.S.C. 1853a
MSA § 303A

(c) REQUIREMENTS FOR LIMITED ACCESS PRIVILEGES.—

(1) IN GENERAL.—AnNy limited access privilege program to harvest fish submitted by a
Council or approved by the Secretary under this section shall—
(A) if established in a fishery that is overfished or subject to a rebuilding plan, assist in
its rebuilding;

(B) if established in a fishery that is determined by the Secretary or the Council to
have over-capacity, contribute to reducing capacity;

(C) promote—
(i) fishing safety;
(ii) fishery conservation and management; and
(iii) social and economic benefits;

(D) prohibit any person other than a United States citizen, a corporation, partnership,
or other entity established under the laws of the United States or any State, or a permanent
resident alien, that meets the eligibility and participation requirements established in the
program from acquiring a privilege to harvest fish, including any person that acquires a
limited access privilege solely for the purpose of perfecting or realizing on a security
interest in such privilege;

(E) require that all fish harvested under a limited access privilege program be
processed on vessels of the United States or on United States soil (including any territory
of the United States);

(F) specify the goals of the program;

(G) include provisions for the regular monitoring and review by the Council and the
Secretary of the operations of the program, including determining progress in meeting the
goals of the program and this Act, and any necessary modification of the program to meet
those goals, with a formal and detailed review 5 years after the implementation of the
program and thereafter to coincide with scheduled Council review of the relevant fishery
management plan (but no less frequently than once every 7 years);

(H) include an effective system for enforcement, monitoring, and management of the
program, including the use of observers or electronic monitoring systems;

(1) include an appeals process for administrative review of the Secretary’s decisions
regarding initial allocation of limited access privileges;

(J) provide for the establishment by the Secretary, in consultation with appropriate
Federal agencies, for an information collection and review process to provide any
additional information needed to determine whether any illegal acts of anti-competition,
anti-trust, price collusion, or price fixing have occurred among regional fishery
associations or persons receiving limited access privileges under the program; and

80



16 U.S.C. 1853a
MSA § 303A

(K) provide for the revocation by the Secretary of limited access privileges held by any
person found to have violated the antitrust laws of the United States.

(2) WAIVER.—The Secretary may waive the requirement of paragraph (1)(E) if the
Secretary determines that—
(A) the fishery has historically processed the fish outside of the United States; and
(B) the United States has a seafood safety equivalency agreement with the country
where processing will occur.

(3) FISHING COMMUNITIES.—
(A) IN GENERAL.—

(i) ELIGIBILITY.—To be eligible to participate in a limited access privilege
program to harvest fish, a fishing community shall—

(1) be located within the management area of the relevant Council,

(1) meet criteria developed by the relevant Council, approved by the Secretary,
and published in the Federal Register;

(1) consist of residents who conduct commercial or recreational fishing,
processing, or fishery-dependent support businesses within the Council’s
management area; and

(1V) develop and submit a community sustainability plan to the Council and the
Secretary that demonstrates how the plan will address the social and economic
development needs of coastal communities, including those that have not
historically had the resources to participate in the fishery, for approval based on
criteria developed by the Council that have been approved by the Secretary and
published in the Federal Register.

(i) FAILURE TO COMPLY WITH PLAN.—The Secretary shall deny or revoke
limited access privileges granted under this section for any person who fails to comply
with the requirements of the community sustainability plan. Any limited access
privileges denied or revoked under this section may be reallocated to other eligible
members of the fishing community.
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(B) PARTICIPATION CRITERIA.—In developing participation criteria for eligible
communities under this paragraph, a Council shall consider—

(i) traditional fishing or processing practices in, and dependence on, the fishery;

(ii) the cultural and social framework relevant to the fishery;

(iii) economic barriers to access to fishery;

(iv) the existence and severity of projected economic and social impacts associated
with implementation of limited access privilege programs on harvesters, captains,
crew, processors, and other businesses substantially dependent upon the fishery in the
region or subregion;

(v) the expected effectiveness, operational transparency, and equitability of the
community sustainability plan; and

(vi) the potential for improving economic conditions in remote coastal
communities lacking resources to participate in harvesting or processing activities in
the fishery.

(4) REGIONAL FISHERY ASSOCIATIONS.—

(A) IN GENERAL.—To be eligible to participate in a limited access privilege program
to harvest fish, a regional fishery association shall—

(i) be located within the management area of the relevant Council;

(if) meet criteria developed by the relevant Council, approved by the Secretary,

and published in the Federal Register;

(iii) be a voluntary association with established by-laws and operating procedures;

(iv) consist of participants in the fishery who hold quota share that are designated
for use in the specific region or subregion covered by the regional fishery association,
including commercial or recreational fishing, processing, fishery-dependent support
businesses, or fishing communities;

(v) not be eligible to receive an initial allocation of a limited access privilege but
may acquire such privileges after the initial allocation, and may hold the annual fishing
privileges of any limited access privileges it holds or the annual fishing privileges that
is [sic]'” members contribute; and

(vi) develop and submit a regional fishery association plan to the Council and the
Secretary for approval based on criteria developed by the Council that have been
approved by the Secretary and published in the Federal Register.

(B) FAILURE TO COMPLY WITH PLAN.—The Secretary shall deny or revoke
limited access privileges granted under this section to any person participating in a
regional fishery association who fails to comply with the requirements of the regional
fishery association plan.

7 soin original.
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(C) PARTICIPATION CRITERIA.—In developing participation criteria for eligible
regional fishery associations under this paragraph, a Council shall consider—

(i) traditional fishing or processing practices in, and dependence on, the fishery;

(ii) the cultural and social framework relevant to the fishery;

(iii) economic barriers to access to fishery;

(iv) the existence and severity of projected economic and social impacts associated
with implementation of limited access privilege programs on harvesters, captains,
crew, processors, and other businesses substantially dependent upon the fishery in the
region or subregion;

(v) the administrative and fiduciary soundness of the association; and

(vi) the expected effectiveness, operational transparency, and equitability of the
fishery association plan.

(5) ALLOCATION.—In developing a limited access privilege program to harvest fish a
Council or the Secretary shall—
(A) establish procedures to ensure fair and equitable initial allocations, including
consideration of—
(i) current and historical harvests;
(if) employment in the harvesting and processing sectors;
(iii) investments in, and dependence upon, the fishery; and
(iv) the current and historical participation of fishing communities;

(B) consider the basic cultural and social framework of the fishery, especially
through—

(i) the development of policies to promote the sustained participation of small
owner-operated fishing vessels and fishing communities that depend on the fisheries,
including regional or port-specific landing or delivery requirements; and

(i) procedures to address concerns over excessive geographic or other
consolidation in the harvesting or processing sectors of the fishery;

(C) include measures to assist, when necessary and appropriate, entry-level and small
vessel owner-operators, captains, crew, and fishing communities through set-asides of
harvesting allocations, including providing privileges, which may include set-asides or
allocations of harvesting privileges, or economic assistance in the purchase of limited
access privileges;

(D) ensure that limited access privilege holders do not acquire an excessive share of
the total limited access privileges in the program by—

(i) establishing a maximum share, expressed as a percentage of the total limited
access privileges, that a limited access privilege holder is permitted to hold, acquire, or
use; and

(ii) establishing any other limitations or measures necessary to prevent an
inequitable concentration of limited access privileges; and
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(E) authorize limited access privileges to harvest fish to be held, acquired, used by, or
issued under the system to persons who substantially participate in the fishery, including
in a specific sector of such fishery, as specified by the Council.

(6) PROGRAM INITIATION.—

(A) LIMITATION.—EXxcept as provided in subparagraph (D), a Council may initiate a
fishery management plan or amendment to establish a limited access privilege program to
harvest fish on its own initiative or if the Secretary has certified an appropriate petition.

(B) PETITION.—A group of fishermen constituting more than 50 percent of the
permit holders, or holding more than 50 percent of the allocation, in the fishery for which
a limited access privilege program to harvest fish is sought, may submit a petition to the
Secretary requesting that the relevant Council or Councils with authority over the fishery
be authorized to initiate the development of the program. Any such petition shall clearly
state the fishery to which the limited access privilege program would apply. For
multispecies permits in the Gulf of Mexico, only those participants who have
substantially fished the species proposed to be included in the limited access program
shall be eligible to sign a petition for such a program and shall serve as the basis for
determining the percentage described in the first sentence of this subparagraph.

(C) CERTIFICATION BY SECRETARY.—Upon the receipt of any such petition, the
Secretary shall review all of the signatures on the petition and, if the Secretary determines
that the signatures on the petition represent more than 50 percent of the permit holders, or
holders of more than 50 percent of the allocation in the fishery, as described by
subparagraph (B), the Secretary shall certify the petition to the appropriate Council or
Councils.

(D) NEW ENGLAND AND GULF REFERENDUM.—

(i) Except as provided in clause (iii) for the Gulf of Mexico commercial red
snapper fishery, the New England and Gulf Councils may not submit, and the
Secretary may not approve or implement, a fishery management plan or amendment
that creates an individual fishing quota program, including a Secretarial plan, unless
such a system, as ultimately developed, has been approved by more than 2/3 of those
voting in a referendum among eligible permit holders, or other persons described in
clause (v), with respect to the New England Council, and by a majority of those voting
in the referendum among eligible permit holders with respect to the Gulf Council. For
multispecies permits in the Gulf of Mexico, only those participants who have
substantially fished the species proposed to be included in the individual fishing quota
program shall be eligible to vote in such a referendum. If an individual fishing quota
program fails to be approved by the requisite number of those voting, it may be revised
and submitted for approval in a subsequent referendum.
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(ii) The Secretary shall conduct a referendum under this subparagraph, including
notifying all persons eligible to participate in the referendum and making available to
them information concerning the schedule, procedures, and eligibility requirements for
the referendum process and the proposed individual fishing quota program. Within 1
year after the date of enactment of the Magnuson-Stevens Fishery Conservation and
Management Reauthorization Act of 2006, the Secretary shall publish guidelines and
procedures to determine procedures and voting eligibility requirements for referenda
and to conduct such referenda in a fair and equitable manner.

(iii) The provisions of section 407(c) of this Act shall apply in lieu of this
subparagraph for an individual fishing quota program for the Gulf of Mexico
commercial red snapper fishery.

(iv) Chapter 35 of title 44, United States Code, (commonly known as the
Paperwork Reduction Act) does not apply to the referenda conducted under this
subparagraph.

(v) The Secretary shall promulgate criteria for determining whether additional
fishery participants are eligible to vote in the New England referendum described in
clause (i) in order to ensure that crew members who derive a significant percentage of
their total income from the fishery under the proposed program are eligible to vote in
the referendum.

(vi) In this subparagraph, the term ‘individual fishing quota’ does not include a
sector allocation.

(7) TRANSFERABILITY.—In establishing a limited access privilege program, a Council
shall—

(A) establish a policy and criteria for the transferability of limited access privileges
(through sale or lease), that is consistent with the policies adopted by the Council for the
fishery under paragraph (5); and

(B) establish, in coordination with the Secretary, a process for monitoring of transfers
(including sales and leases) of limited access privileges.

(8) PREPARATION AND IMPLEMENTATION OF SECRETARIAL PLANS.—This
subsection also applies to a plan prepared and implemented by the Secretary under section
304(c) or 304(qg).

(9) ANTITRUST SAVINGS CLAUSE.—Nothing in this Act shall be construed to
modify, impair, or supersede the operation of any of the antitrust laws. For purposes of the
preceding sentence, the term ‘antitrust laws’ has the meaning given such term in subsection
(a) of the first section of the Clayton Act, except that such term includes section 5 of the
Federal Trade Commission Act to the extent that such section 5 applies to unfair methods of
competition.
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(d) AUCTION AND OTHER PROGRAMS.—In establishing a limited access privilege
program, a Council shall consider, and may provide, if appropriate, an auction system or other
program to collect royalties for the initial, or any subsequent, distribution of allocations in a
limited access privilege program if—

(1) the system or program is administered in such a way that the resulting distribution of
limited access privilege shares meets the program requirements of this section; and

(2) revenues generated through such a royalty program are deposited in the Limited
Access System Administration Fund established by section 305(h)(5)(B) and available
subject to annual appropriations.

(e) COST RECOVERY.—1In establishing a limited access privilege program, a Council
shall—
(1) develop a methodology and the means to identify and assess the management, data
collection and analysis, and enforcement programs that are directly related to and in support
of the program; and

(2) provide, under section 304(d)(2), for a program of fees paid by limited access
privilege holders that will cover the costs of management, data collection and analysis, and
enforcement activities.

(f) CHARACTERISTICS.—A limited access privilege established after the date of
enactment of the Magnuson-Stevens Fishery Conservation and Management Reauthorization
Act of 2006 is a permit issued for a period of not more than 10 years that—

(2) will be renewed before the end of that period, unless it has been revoked, limited, or
modified as provided in this subsection;

(2) will be revoked, limited, or modified if the holder is found by the Secretary, after
notice and an opportunity for a hearing under section 554 of title 5, United States Code, to
have failed to comply with any term of the plan identified in the plan as cause for revocation,
limitation, or modification of a permit, which may include conservation requirements
established under the plan;

(3) may be revoked, limited, or modified if the holder is found by the Secretary, after
notice and an opportunity for a hearing under section 554 of title 5, United States Code, to
have committed an act prohibited by section 307 of this Act; and

(4) may be acquired, or reacquired, by participants in the program under a mechanism
established by the Council if it has been revoked, limited, or modified under paragraph (2) or

(3).
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(9) LIMITED ACCESS PRIVILEGE ASSISTED PURCHASE PROGRAM.—

(1) IN GENERAL.—A Council may submit, and the Secretary may approve and
implement, a program which reserves up to 25 percent of any fees collected from a fishery
under section 304(d)(2) to be used, pursuant to section 53706(a)(7) of title 46, United States
Code, to issue obligations that aid in financing—

(A) the purchase of limited access privileges in that fishery by fishermen who fish
from small vessels; and

(B) the first-time purchase of limited access privileges in that fishery by entry level
fishermen.

(2) ELIGIBILITY CRITERIA.—A Council making a submission under paragraph (1)
shall recommend criteria, consistent with the provisions of this Act, that a fisherman must
meet to qualify for guarantees under subparagraphs (A) and (B) of paragraph (1) and the
portion of funds to be allocated for guarantees under each subparagraph.

(h) EFFECT ON CERTAIN EXISTING SHARES AND PROGRAMS.—Nothing in this
Act, or the amendments made by the Magnuson-Stevens Fishery Conservation and Management
Reauthorization Act of 2006, shall be construed to require a reallocation or a reevaluation of
individual quota shares, processor quota shares, cooperative programs, or other quota programs,
including sector allocation in effect before the date of enactment of the Magnuson-Stevens
Fishery Conservation and Management Reauthorization Act of 2006.

(i) TRANSITION RULES.—

(1) IN GENERAL.—The requirements of this section shall not apply to any quota
program, including any individual quota program, cooperative program, or sector allocation
for which a Council has taken final action or which has been submitted by a Council to the
Secretary, or approved by the Secretary, within 6 months after the date of enactment of the
Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of 2006,
except that—

(A) the requirements of section 303(d) of this Act in effect on the day before the date
of enactment of that Act shall apply to any such program;

(B) the program shall be subject to review under subsection (¢)(1)(G) of this section
not later than 5 years after the program implementation; and

(C) nothing in this subsection precludes a Council from incorporating criteria
contained in this section into any such plans.

(2) PACIFIC GROUNDFISH PROPOSALS.—The requirements of this section, other
than subparagraphs (A) and (B) of subsection (c)(1) and subparagraphs (A), (B), and (C) of
paragraph (1) of this subsection, shall not apply to any proposal authorized under section
302(f) of the Magnuson-Stevens Fishery Conservation and Management Reauthorization Act
of 2006 that is submitted within the timeframe prescribed by that section.
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P.L. 109-479, sec. 106(e), MSA 8§ 303A note 16 U.S.C. 1853a note
APPLICATION WITH AMERICAN FISHERIES ACT.—Nothing in section 303A of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.), as added by subsection

(@) [P.L. 109-479], shall be construed to modify or supersede any provision of the American Fisheries Act
(46 U.S.C. 12102 note; 16 U.S.C. 1851 note; et alia).

P.L. 104-297, sec. 108(i), MSA § 303 note

EXISTING QUOTA PLANS.—Nothing in this Act [P.L.104-297] or the amendments made by this Act
shall be construed to require a reallocation of individual fishing quotas under any individual fishing quota
program approved by the Secretary before January 4, 1995.

SEC. 304. ACTION BY THE SECRETARY 16 U.S.C. 1854

104-297
(@) REVIEW OF PLANS.—
(1) Upon transmittal by the Council to the Secretary of a fishery management plan or
plan amendment, the Secretary shall—

(A) immediately commence a review of the plan or amendment to determine whether
it is consistent with the national standards, the other provisions of this Act, and any other
applicable law; and

(B) immediately publish in the Federal Register a notice stating that the plan or
amendment is available and that written information, views, or comments of interested
persons on the plan or amendment may be submitted to the Secretary during the 60-day
period beginning on the date the notice is published.

(2) In undertaking the review required under paragraph (1), the Secretary shall—

(A) take into account the information, views, and comments received from interested
persons;

(B) consult with the Secretary of State with respect to foreign fishing; and

(C) consult with the Secretary of the department in which the Coast Guard is
operating with respect to enforcement at sea and to fishery access adjustments referred to
in section 303(a)(6).

(3) The Secretary shall approve, disapprove, or partially approve a plan or amendment
within 30 days of the end of the comment period under paragraph (1) by written notice to the
Council. A notice of disapproval or partial approval shall specify—

(A) the applicable law with which the plan or amendment is inconsistent;
(B) the nature of such inconsistencies; and
(C) recommendations concerning the actions that could be taken by the Council to
conform such plan or amendment to the requirements of applicable law.
If the Secretary does not notify a Council within 30 days of the end of the comment period
of the approval, disapproval, or partial approval of a plan or amendment, then such plan or
amendment shall take effect as if approved.
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104-297
SEC. 402. INFORMATION COLLECTION 16 U.S.C. 1881a

109-479
(a) COLLECTION PROGRAMS.—

(1) COUNCIL REQUESTS.—If a Council determines that additional information would
be beneficial for developing, implementing, or revising a fishery management plan or for
determining whether a fishery is in need of management, the Council may request that the
Secretary implement an information collection program for the fishery which would provide
the types of information specified by the Council. The Secretary shall undertake such an
information collection program if he determines that the need is justified, and shall
promulgate regulations to implement the program within 60 days after such determination is
made. If the Secretary determines that the need for an information collection program is not
justified, the Secretary shall inform the Council of the reasons for such determination in
writing. The determinations of the Secretary under this paragraph regarding a Council
request shall be made within a reasonable period of time after receipt of that request.

(2) SECRETARIAL INITIATION.—If the Secretary determines that additional
information is necessary for developing, implementing, revising, or monitoring a fishery
management plan, or for determining whether a fishery is in need of management, the
Secretary may, by regulation, implement an information collection or observer program
requiring submission of such additional information for the fishery.

109-479
(b) CONFIDENTIALITY OF INFORMATION.—

(1) Any information submitted to the Secretary, a State fishery management agency, or a
marine fisheries commission by any person in compliance with the requirements of this Act
shall be confidential and shall not be disclosed except—

(A) to Federal employees and Council employees who are responsible for fishery
management plan development, monitoring, or enforcement;

(B) to State or Marine Fisheries Commission employees as necessary to further the
Department’s mission, subject to a confidentiality agreement that prohibits public
disclosure of the identity of business of any person;

(C) to State employees who are responsible for fishery management plan
enforcement, if the States employing those employees have entered into a fishery
enforcement agreement with the Secretary and the agreement is in effect;

(D) when required by court order;

(E) when such information is used by State, Council, or Marine Fisheries
Commission employees to verify catch under a limited access program, but only to the
extent that such use is consistent with subparagraph (B);

(F) when the Secretary has obtained written authorization from the person submitting
such information to release such information to persons for reasons not otherwise
provided for in this subsection, and such release does not violate other requirements of
this Act;

(G) when such information is required to be submitted to the Secretary for any
determination under a limited access program; or

152



16 U.S.C. 1881a
MSA § 402

(H) in support of homeland and national security activities, including the Coast
Guard’s homeland security missions as defined in section 888(a)(2) of the Homeland
Security Act of 2002 (6 U.S.C. 468(a)(2)).

(2) Any observer information shall be confidential and shall not be disclosed, except in
accordance with the requirements of subparagraphs (A) through (H) of paragraph (1), or—

(A) as authorized by a fishery management plan or regulations under the authority of
the North Pacific Council to allow disclosure to the public of weekly summary bycatch
information identified by vessel or for haul-specific bycatch information without vessel
identification;

(B) when such information is necessary in proceedings to adjudicate observer
certifications; or

(C) as authorized by any regulations issued under paragraph (3) allowing the
collection of observer information, pursuant to a confidentiality agreement between the
observers, observer employers, and the Secretary prohibiting disclosure of the
information by the observers or observer employers, in order—

(i) to allow the sharing of observer information among observers and between
observers and observer employers as necessary to train and prepare observers for
deployments on specific vessels; or

(ii) to validate the accuracy of the observer information collected.

(3) The Secretary shall, by regulation, prescribe such procedures as may be necessary to
preserve the confidentiality of information submitted in compliance with any requirement or
regulation under this Act, except that the Secretary may release or make public any such
information in any aggregate or summary form which does not directly or indirectly disclose
the identity or business of any person who submits such information. Nothing in this
subsection shall be interpreted or construed to prevent the use for conservation and
management purposes by the Secretary, or with the approval of the Secretary, the Council, of
any information submitted in compliance with any requirement or regulation under this Act
or the use, release, or publication of bycatch information pursuant to paragraph (2)(A).

(c) RESTRICTION ON USE OF CERTAIN INFORMATION.—

(1) The Secretary shall promulgate regulations to restrict the use, in civil enforcement or
criminal proceedings under this Act, the Marine Mammal Protection Act of 1972 (16 U.S.C.
1361 et seq.), and the Endangered Species Act (16 U.S.C. 1531 et seq.), of information
collected by voluntary fishery data collectors, including sea samplers, while aboard any
vessel for conservation and management purposes if the presence of such a fishery data
collector aboard is not required by any of such Acts or regulations thereunder.

(2) The Secretary may not require the submission of a Federal or State income tax return
or statement as a prerequisite for issuance of a permit until such time as the Secretary has
promulgated regulations to ensure the confidentiality of information contained in such return
or statement, to limit the information submitted to that necessary to achieve a demonstrated
conservation and management purpose, and to provide appropriate penalties for violation of
such regulations.

153



16 U.S.C. 1881a-1881b
MSA 88§ 402-403

(d) CONTRACTING AUTHORITY.—Notwithstanding any other provision of law, the
Secretary may provide a grant, contract, or other financial assistance on a sole-source basis to a
State, Council, or Marine Fisheries Commission for the purpose of carrying out information
collection or other programs if—

(1) the recipient of such a grant, contract, or other financial assistance is specified by
statute to be, or has customarily been, such State, Council, or Marine Fisheries Commission;
or

(2) the Secretary has entered into a cooperative agreement with such State, Council, or
Marine Fisheries Commission.

(e) RESOURCE ASSESSMENTS.—

(1) The Secretary may use the private sector to provide vessels, equipment, and services
necessary to survey the fishery resources of the United States when the arrangement will
yield statistically reliable results.

(2) The Secretary, in consultation with the appropriate Council and the fishing industry--

(A) may structure competitive solicitations under paragraph (1) so as to compensate a
contractor for a fishery resources survey by allowing the contractor to retain for sale fish
harvested during the survey voyage;

(B) in the case of a survey during which the quantity or quality of fish harvested is not
expected to be adequately compensatory, may structure those solicitations so as to
provide that compensation by permitting the contractor to harvest on a subsequent
voyage and retain for sale a portion of the allowable catch of the surveyed fishery; and

(C) may permit fish harvested during such survey to count toward a vessel's catch
history under a fishery management plan if such survey was conducted in a manner that
precluded a vessel's participation in a fishery that counted under the plan for purposes of
determining catch history.

(3) The Secretary shall undertake efforts to expand annual fishery resource assessments
in all regions of the Nation.

104-297
SEC. 403. OBSERVERS 16 U.S.C. 1881b

(a) GUIDELINES FOR CARRYING OBSERVERS.—Within one year after the date of
enactment of the Sustainable Fisheries Act, the Secretary shall promulgate regulations, after
notice and opportunity for public comment, for fishing vessels that carry observers. The
regulations shall include guidelines for determining—

(1) when a vessel is not required to carry an observer on board because the facilities of
such vessel for the quartering of an observer, or for carrying out observer functions, are so
inadequate or unsafe that the health or safety of the observer or the safe operation of the
vessel would be jeopardized; and

(2) actions which vessel owners or operators may reasonably be required to take to render
such facilities adequate and safe.
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Title 50: Wildlife and Fisheries
PART 622—FISHERIES OF THE CARIBBEAN, GULF, AND SOUTH ATLANTIC
Subpart A—General Provisions

§622.5 Recordkeeping and reporting.
Participants in fisheries governed in this part are required to keep records and report as follows.

(a) Commercial vessel owners and operators —(1) Requirements by species —(i) Coastal migratory pelagic fish. The owner or operator of a vessel that fishes for or lands
coastal migratory pelagic fish for sale in or from the Gulf, Mid-Atlantic, or South Atlantic EEZ or adjoining state waters, or whose vessel is issued a commercial permit for king or
Spanish mackerel, as required under §622.4(a)(2)(iii) or (iv), who is selected to report by the SRD, must maintain a fishing record on a form available from the SRD and must
submit such record as specified in paragraph (a)(2) of this section.

(ii) Gulf reef fish. The owner or operator of a vessel for which a commercial permit for Gulf reef fish has been issued, as required under §622.4(a)(2)(v), or whose vessel fishes
for or lands reef fish in or from state waters adjoining the Gulf EEZ, who is selected to report by the SRD must maintain a fishing record on a form available from the SRD and
must submit such record as specified in paragraph (a)(2) of this section.

(iii) Gulf shrimp —(A) General reporting requirement. The owner or operator of a vessel that fishes for shrimp in the Gulf EEZ or in adjoining state waters, or that lands shrimp in
an adjoining state, must provide information for any fishing trip, as requested by the SRD, including, but not limited to, vessel identification, gear, effort, amount of shrimp caught
by species, shrimp condition (heads on/heads off), fishing areas and depths, and person to whom sold.

(B) Electronic logbook reporting. The owner or operator of a vessel for which a Federal commercial vessel permit for Gulf shrimp has been issued and who is selected by the
SRD must participate in the NMFS-sponsored electronic logbook reporting program as directed by the SRD. In addition, such owner or operator must provide information
regarding the size and number of shrimp trawls deployed and the type of BRD and turtle excluder device used, as directed by the SRD. Compliance with the reporting
requirements of this paragraph (a)(1)(iii)(B) is required for permit renewal.

(C) Vessel and Gear Characterization Form. All owners or operators of vessels applying for or renewing a commercial vessel moratorium permit for Gulf shrimp must complete
an annual Gulf Shrimp Vessel and Gear Characterization Form. The form will be provided by NMFS at the time of permit application and renewal. Compliance with this reporting
requirement is required for permit issuance and renewal.

(D) Landings report. The owner or operator of a vessel for which a Federal commercial vessel permit for Gulf shrimp has been issued must annually report the permitted
vessel's total annual landings of shrimp and value, by species, on a form provided by the SRD. Compliance with this reporting requirement is required for permit renewal.

(iv) South Atlantic snapper-grouper. (A) The owner or operator of a vessel for which a commercial permit for South Atlantic snapper-grouper has been issued, as required under
§622.4(a)(2)(vi), or whose vessel fishes for or lands South Atlantic snapper-grouper in or from state waters adjoining the South Atlantic EEZ, who is selected to report by the
SRD must maintain a fishing record on a form available from the SRD and must submit such record as specified in paragraph (a)(2) of this section.

(B) The wreckfish shareholder under §622.15, or operator of a vessel for which a commercial permit for wreckfish has been issued, as required under §622.4(a)(2)(vii), must
maintain a fishing record on a form available from the SRD and must submit such record as specified in paragraph (a)(2) of this section.

(C) The wreckfish shareholder under §622.15, or operator of a vessel for which a commercial permit for wreckfish has been issued, as required under §622.4(a)(2)(vii), must
make available to an authorized officer upon request all records of offloadings, purchases, or sales of wreckfish.

(v) South Atlantic golden crab. The owner or operator of a vessel for which a commercial permit for golden crab has been issued, as required under §622.4(a)(2)(x), who is
selected to report by the SRD must maintain a fishing record on a form available from the SRD.

(vi) Atlantic dolphin and wahoo . The owner or operator of a vessel for which a commercial permit for Atlantic dolphin and wahoo has been issued, as required under §622.4
(a)(2)(xii), or whose vessel fishes for or lands Atlantic dolphin or wahoo in or from state waters adjoining the Atlantic EEZ, who is selected to report by the SRD must maintain a
fishing record on a form available from the SRD and must submit such record as specified in paragraph (a)(2) of this section.

(vii) South Atlantic rock or penaeid shrimp . The owner or operator of a vessel for which a commercial permit for South Atlantic rock shrimp or South Atlantic penaeid shrimp has
been issued, as required under §622.4(a)(2)(viii) or (xiii), respectively, or whose vessel fishes for or lands South Atlantic rock shrimp or South Atlantic penaeid shrimp in or from
state waters adjoining the Atlantic EEZ, who is selected to report by the SRD must maintain a fishing record on a form available from the SRD and must submit such record as
specified in paragraph (a)(2) of this section.

(2) Reporting deadlines . (i) Completed fishing records required by paragraphs (a)(1)(i), (ii), (iv), (vi), and (vii) of this section must be submitted to the SRD postmarked not later
than 7 days after the end of each fishing trip. If no fishing occurred during a calendar month, a report so stating must be submitted on one of the forms postmarked not later than
7 days after the end of that month. Information to be reported is indicated on the form and its accompanying instructions.

(i) Reporting forms required in paragraph (a)(1)(v) of this section must be submitted to the SRD postmarked not later than 30 days after sale of the golden crab offloaded from a
trip. If no fishing occurred during a calendar month, a report so stating must be submitted on one of the forms postmarked not later than 7 days after the end of that month.
Information to be reported is indicated on the form and its accompanying instructions.

(b) Charter vessel/headboat owners and operators —(1) Coastal migratory pelagic fish, reef fish, snapper-grouper, and Atlantic dolphin and wahoo. The owner or operator of a
vessel for which a charter vessel/headboat permit for Gulf coastal migratory pelagic fish, South Atlantic coastal migratory pelagic fish, Gulf reef fish, South Atlantic snapper-
grouper, or Atlantic dolphin and wahoo has been issued, as required under §622.4(a)(1), or whose vessel fishes for or lands such coastal migratory pelagic fish, reef fish,
snapper-grouper, or Atlantic dolphin or wahoo in or from state waters adjoining the applicable Gulf, South Atlantic, or Atlantic EEZ, who is selected to report by the SRD must
maintain a fishing record for each trip, or a portion of such trips as specified by the SRD, on forms provided by the SRD and must submit such record as specified in paragraph
(b)(2) of this section.

(2) Reporting deadlines —(i) Charter vessels. Completed fishing records required by paragraph (b)(1) of this section for charter vessels must be submitted to the SRD weekly,
postmarked not later than 7 days after the end of each week (Sunday). Information to be reported is indicated on the form and its accompanying instructions.

(ii) Headboats. Completed fishing records required by paragraph (b)(1) of this section for headboats must be submitted to the SRD monthly and must either be made available
to an authorized statistical reporting agent or be postmarked not later than 7 days after the end of each month. Information to be reported is indicated on the form and its
accompanying instructions.

(c) Dealers —(1) Coastal migratory pelagic fish. (i) A person who purchases coastal migratory pelagic fish from a fishing vessel, or person, that fishes for or lands such fish in or
from the EEZ or adjoining state waters who is selected to report by the SRD must submit information on forms provided by the SRD. This information must be submitted to the
SRD at monthly intervals, postmarked not later than 5 days after the end of each month. Reporting frequency and reporting deadlines may be modified upon notification by the
SRD. If no coastal migratory pelagic fish were received during a calendar month, a report so stating must be submitted on one of the forms, in accordance with the instructions
on the form, and must be postmarked not later than 5 days after the end of the month. The information to be reported is as follows:

(A) Dealer's or processor's name and address.

(B) County where fish were landed.

(C) Total poundage of each species received during that month, or other requested interval.

(D) Average monthly price paid for each species.

(E) Proportion of total poundage landed by each gear type.

(ii) Alternate SRD. For the purposes of paragraph (c)(1)(i) of this section, in the states from New York through Virginia, or in the waters off those states, “SRD” means the
Science and Research Director, Northeast Fisheries Science Center, NMFS (see Table 1 of §600.502 of this chapter), or a designee.

(2) Gulf red drum. A dealers or processor who purchases red drum harvested from the Gulf who is selected to report by the SRD must report to the SRD such information as the
SRD may request and in the form and manner as the SRD may require. The information required to be submitted must include, but is not limited to, the following:

(i) Dealer's or processor's name and address.
(ii) State and county where red drum were landed.

(iii) Total poundage of red drum received during the reporting period, by each type of gear used for harvest.



(3) Gulf reef fish. A person who purchases Gulf reef fish from a fishing vessel, or person, that fishes for or lands such fish in or from the EEZ or adjoining state waters must
maintain records and submit information as follows:

(i) A dealer must maintain at his/her principal place of business a record of Gulf reef fish that he/she receives. The record must contain the name of each fishing vessel from
which reef fish were received and the date, species, and quantity of each receipt. A dealer must retain such record for at least 1 year after receipt date and must provide such
record for inspection upon the request of an authorized officer or the SRD.

(ii) When requested by the SRD, a dealer must provide information from his/her record of Gulf reef fish received the total poundage of each species received during the month,
average monthly price paid for each species by market size, and proportion of total poundage landed by each gear type. This information must be provided on forms available
from the SRD and must be submitted to the SRD at monthly intervals, postmarked not later than 5 days after the end of the month. Reporting frequency and reporting deadlines
may be modified upon notification by the SRD. If no reef fish were received during a calendar month, a report so stating must be submitted on one of the forms, postmarked not
later than 5 days after the end of the month.

(iii) The operator of a car or truck that is used to pick up from a fishing vessel reef fish harvested from the Gulf must maintain a record containing the name of each fishing
vessel from which reef fish on the car or truck have been received. The vehicle operator must provide such record for inspection upon the request of an authorized officer.

(4) Gulf shrimp. A person who purchases shrimp from a vessel, or person, that fishes for shrimp in the Gulf EEZ or in adjoining state waters, or that lands shrimp in an adjoining
state, must provide the following information when requested by the SRD:

(i) Name and official number of the vessel from which shrimp were received or the name of the person from whom shrimp were received, if received from other than a vessel.
(i) Amount of shrimp received by species and size category for each receipt.

(iii) Exvessel value, by species and size category, for each receipt.

(5) South Atlantic snapper-grouper. (i) A person who purchases South Atlantic snapper-grouper that were harvested from the EEZ or from adjoining state waters and who is
selected to report by the SRD and a dealer who has been issued a dealer permit for wreckfish, as required under §622.4(a)(4), must provide information on receipts of South
Atlantic snapper-grouper and prices paid, by species, on forms available from the SRD. The required information must be submitted to the SRD at monthly intervals,
postmarked not later than 5 days after the end of the month. Reporting frequency and reporting deadlines may be modified upon notification by the SRD. If no South Atlantic
shapper-grouper were received during a calendar month, a report so stating must be submitted on one of the forms, postmarked not later than 5 days after the end of the month.
However, during complete months encompassed by the wreckfish spawning-season closure (that is, February and March), a wreckfish dealer is not required to submit a report
stating that no wreckfish were received.

(i) A dealer reporting South Atlantic snapper-grouper other than wreckfish may submit the information required in paragraph (c)(5)(i) of this section via facsimile (fax).

(iii) A dealer who has been issued a dealer permit for wreckfish, as required under §622.4(a)(4), must make available to an authorized officer upon request all records of
offloadings, purchases, or sales of wreckfish.

(6) South Atlantic golden crab. A dealer who receives from a fishing vessel golden crab harvested from the South Atlantic EEZ and who is selected by the SRD must provide
information on receipts of, and prices paid for, South Atlantic golden crab to the SRD at monthly intervals, postmarked not later than 5 days after the end of each month.
Reporting frequency and reporting deadlines may be modified upon notification by the SRD.

(7) South Atlantic rock shrimp. (i) A dealer who has been issued a permit for rock shrimp, as required under §622.4(a)(4), and who is selected by the SRD must provide
information on receipts of rock shrimp and prices paid on forms available from the SRD. The required information must be submitted to the SRD at monthly intervals postmarked
not later than 5 days after the end of each month. Reporting frequencies and reporting deadlines may be modified upon notification by the SRD.

(ii) On demand, a dealer who has been issued a dealer permit for rock shrimp, as required under §622.4(a)(4), must make available to an authorized officer all records of
offloadings, purchases, or sales of rock shrimp.

(8) Atlantic dolphin and wahoo. (i) A dealer who has been issued a permit for Atlantic dolphin and wahoo, as required under §622.4(a)(4), and who is selected by the SRD must
provide information on receipts of Atlantic dolphin and wahoo and prices paid on forms available from the SRD. The required information must be submitted to the SRD at
monthly intervals postmarked not later than 5 days after the end of each month. Reporting frequencies and reporting deadlines may be modified upon notification by the SRD.

(ii) For the purposes of paragraph (c)(8)(i) of this section, in the states from Maine through Virginia, or in the waters off those states, “SRD” means the Science and Research
Director, Northeast Fisheries Science Center, NMFS, (see Table 1 of §600.502 of this chapter), or a designee.

(iii) On demand, a dealer who has been issued a dealer permit for Atlantic dolphin and wahoo, as required under §622.4(a)(4), must make available to an authorized officer all
records of offloadings, purchases, or sales of dolphin and wahoo.

(d) Individuals with coral or live rock permits. (1) An individual with a Federal allowable octocoral permit must submit a report of harvest to the SRD. Specific reporting
requirements will be provided with the permit.

(2) A person with a Federal aquacultured live rock permit must report to the RA each deposition of material on a site. Such reports must be postmarked not later than 7 days
after deposition and must contain the following information:

(i) Permit number of site and date of deposit.

(i) Geological origin of material deposited.

(iiiy Amount of material deposited.

(iv) Source of material deposited, that is, where obtained, if removed from another habitat, or from whom purchased.

(3) A person who takes aquacultured live rock must submit a report of harvest to the RA. Specific reporting requirements will be provided with the permit. This reporting
requirement is waived for aquacultured live rock that is landed in Florida.

(e) Additional data and inspection. Additional data will be collected by authorized statistical reporting agents and by authorized officers. A person who fishes for or possesses
species in or from the EEZ governed in this part is required to make the applicable fish or parts thereof available for inspection by the SRD or an authorized officer upon request.

(f) Commercial vessel, charter vessel, and headboat inventory. The owner or operator of a commercial vessel, charter vessel, or headboat operating in a fishery governed in this
part who is not selected to report by the SRD under paragraph (a) or (b) of this section must provide the following information when interviewed by the SRD:

(1) Name and official number of vessel and permit number, if applicable.
(2) Length and tonnage.

(3) Current home port.

(4) Fishing areas.

(5) Ports where fish were offloaded during the last year.

(6) Type and quantity of gear.

(7) Number of full- and part-time fishermen or crew members.

[61 FR 34940, July 3, 1996, as amended at 61 FR 43956, Aug. 27, 1996; 61 FR 47448, Sept. 9, 1996; 63 FR 10567, Mar. 4, 1998; 63 FR 57590, Oct. 28, 1998; 64 FR 59126, Nov. 2, 1999; 64 FR
68935, Dec. 9, 1999; 67 FR 43565, June 28, 2002; 69 FR 30241, May 27, 2004; 70 FR 73387, Dec. 12, 2005; 71 FR 56047, Sept. 26, 2006; 73 FR 410, Jan. 3, 2008]
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Title 3—

The President

Executive Order 12866 of September 30, 1993

Regulatory Planning and Review

The American people deserve a regulatory system that works for them,
not against them: a regulatory system that protects and improves their health,
safety, environment, and well-being and improves the performance of the
economy without imposing unacceptable or unreasonable costs on society;
regulatory policies that recognize that the private sector and private markets
are the best engine for economic growth; regulatory approaches that respect
the role of State, local, and tribal governments; and regulations that are
effective, consistent, sensible, and understandable. We do not have such
a regulatory system today.

With this Executive order, the Federal Government begins a program to
reform and make more efficient the regulatory process. The objectives of
this Executive order are to enhance planning and coordination with respect
to both new and existing regulations; to reaffirm the primacy of Federal
agencies in the regulatory decision-making process; to restore the integrity
and legitimacy of regulatory review and oversight; and to make the process
more accessible and open to the public. In pursuing these objectives, the
regulatory process shall be conducted so as to meet applicable statutory
requirements and with due regard to the discretion that has been entrusted
to the Federal agencies.

Accordingly, by the authority vested in me as President by the Constitution
and the laws of the United States of America, it is hereby ordered as
follows:

Section 1. Statement of Regulatory Philosophy and Principles.

(a) The Regulatory Philosophy. Federal agencies should promulgate only
such regulations as are required by law, are necessary to interpret the law,
or are made necessary by compelling public need, such as material failures
of private markets to protect or improve the health and safety of the public,
the environment, or the well-being of the American people. In deciding
whether and how to regulate, agencies should assess all costs and benefits
of available regulatory alternatives, including the alternative of not regulating.
Costs and benefits shall be understood to include both quantifiable measures
(to the fullest extent that these can be usefully estimated) and qualitative
measures of costs and benefits that are difficult to quantify, but nevertheless
essential to consider. Further, in choosing among alternative regulatory ap-
proaches, agencies should select those approaches that maximize net benefits
(including potential economic, environmental, public health and safety, and
other advantages; distributive impacts; and equity), unless a statute requires
another regulatory approach.

(b) The Principles of Regulation. To ensure that the agencies’ regulatory
programs are consistent with the philosophy set forth above, agencies should
adhere to the following principles, to the extent permitted by law and
where applicable:

(1) Each agency shall identify the problem that it intends to address
(including, where applicable, the failures of private markets or public
institutions that warrant new agency action) as well as assess the signifi-
cance of that problem.

(2) Each agency shall examine whether existing regulations (or other law)
have created, or contributed to, the problem that a new regulation is
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intended to correct and whether those regulations (or other law) should
be modified to achieve the intended goal of regulation more effectively.

(3) Each agency shall identify and assess available alternatives to direct
regulation, including providing economic incentives to encourage the de-
sired behavior, such as user fees or marketable permits, or providing
information upon which choices can be made by the public.

(4) In setting regulatory priorities, each agency shall consider, to the
extent reasonable, the degree and nature of the risks posed by various
substances or activities within its jurisdiction.

(5) When an agency determines that a regulation is the best available
method of achieving the regulatory objective, it shall design its regulations
in the most cost-effective manner to achieve the regulatory objective. In
doing so, each agency shall consider incentives for innovation, consistency,
predictability, the costs of enforcement and compliance (to the government,
regulated entities, and the public), flexibility, distributive impacts, and
equity.

(6) Each agency shall assess both the costs and the benefits of the intended
regulation and, recognizing that some costs and benefits are difficult to
guantify, propose or adopt a regulation only upon a reasoned determination
that the benefits of the intended regulation justify its costs.

(7) Each agency shall base its decisions on the best reasonably obtainable
scientific, technical, economic, and other information concerning the need
for, and consequences of, the intended regulation.

(8) Each agency shall identify and assess alternative forms of regulation
and shall, to the extent feasible, specify performance objectives, rather
than specifying the behavior or manner of compliance that regulated enti-
ties must adopt.

(9) Wherever feasible, agencies shall seek views of appropriate State, local,
and tribal officials before imposing regulatory requirements that might
significantly or uniquely affect those governmental entities. Each agency
shall assess the effects of Federal regulations on State, local, and tribal
governments, including specifically the availability of resources to carry
out those mandates, and seek to minimize those burdens that uniquely
or significantly affect such governmental entities, consistent with achieving
regulatory objectives. In addition, as appropriate, agencies shall seek to
harmonize Federal regulatory actions with related State, local, and tribal
regulatory and other governmental functions.

(10) Each agency shall avoid regulations that are inconsistent, incompatible,
or duplicative with its other regulations or those of other Federal agencies.

(11) Each agency shall tailor its regulations to impose the least burden
on society, including individuals, businesses of differing sizes, and other
entities (including small communities and governmental entities), consist-
ent with obtaining the regulatory objectives, taking into account, among
other things, and to the extent practicable, the costs of cumulative regula-
tions.

(12) Each agency shall draft its regulations to be simple and easy to
understand, with the goal of minimizing the potential for uncertainty
and litigation arising from such uncertainty.

Sec. 2. Organization. An efficient regulatory planning and review process
is vital to ensure that the Federal Government’s regulatory system best
serves the American people.

(a) The Agencies. Because Federal agencies are the repositories of signifi-
cant substantive expertise and experience, they are responsible for developing
regulations and assuring that the regulations are consistent with applicable
law, the President’s priorities, and the principles set forth in this Executive
order.
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(b) The Office of Management and Budget. Coordinated review of agency
rulemaking is necessary to ensure that regulations are consistent with applica-
ble law, the President’s priorities, and the principles set forth in this Execu-
tive order, and that decisions made by one agency do not conflict with
the policies or actions taken or planned by another agency. The Office
of Management and Budget (OMB) shall carry out that review function.
Within OMB, the Office of Information and Regulatory Affairs (OIRA) is
the repository of expertise concerning regulatory issues, including methodolo-
gies and procedures that affect more than one agency, this Executive order,
and the President’s regulatory policies. To the extent permitted by law,
OMB shall provide guidance to agencies and assist the President, the Vice
President, and other regulatory policy advisors to the President in regulatory
planning and shall be the entity that reviews individual regulations, as
provided by this Executive order.

(c) The Vice President. The Vice President is the principal advisor to
the President on, and shall coordinate the development and presentation
of recommendations concerning, regulatory policy, planning, and review,
as set forth in this Executive order. In fulfilling their responsibilities under
this Executive order, the President and the Vice President shall be assisted
by the regulatory policy advisors within the Executive Office of the President
and by such agency officials and personnel as the President and the Vice
President may, from time to time, consult.

Sec. 3. Definitions. For purposes of this Executive order: (a) ‘“Advisors”
refers to such regulatory policy advisors to the President as the President
and Vice President may from time to time consult, including, among others:
(1) the Director of OMB; (2) the Chair (or another member) of the Council
of Economic Advisers; (3) the Assistant to the President for Economic Policy;
(4) the Assistant to the President for Domestic Policy; (5) the Assistant
to the President for National Security Affairs; (6) the Assistant to the President
for Science and Technology; (7) the Assistant to the President for Intergovern-
mental Affairs; (8) the Assistant to the President and Staff Secretary; (9)
the Assistant to the President and Chief of Staff to the Vice President;
(10) the Assistant to the President and Counsel to the President; (11) the
Deputy Assistant to the President and Director of the White House Office
on Environmental Policy; and (12) the Administrator of OIRA, who also
shall coordinate communications relating to this Executive order among
the agencies, OMB, the other Advisors, and the Office of the Vice President.

(b) “Agency,” unless otherwise indicated, means any authority of the
United States that is an “‘agency” under 44 U.S.C. 3502(1), other than those
considered to be independent regulatory agencies, as defined in 44 U.S.C.
3502(10).

(c) “Director’” means the Director of OMB.

(d) “Regulation’ or “rule’” means an agency statement of general applicabil-
ity and future effect, which the agency intends to have the force and effect
of law, that is designed to implement, interpret, or prescribe law or policy
or to describe the procedure or practice requirements of an agency. It does
not, however, include:

(1) Regulations or rules issued in accordance with the formal rulemaking

provisions of 5 U.S.C. 556, 557;

(2) Regulations or rules that pertain to a military or foreign affairs function
of the United States, other than procurement regulations and regulations
involving the import or export of non-defense articles and services;

(3) Regulations or rules that are limited to agency organization, manage-
ment, or personnel matters; or

(4) Any other category of regulations exempted by the Administrator of

OIRA.

(e) “Regulatory action” means any substantive action by an agency (nor-
mally published in the Federal Register) that promulgates or is expected
to lead to the promulgation of a final rule or regulation, including notices



Federal Register/Vol. 58, No. 190/ Monday, October 4, 1993/Presidential Documents

of inquiry, advance notices of proposed rulemaking, and notices of proposed
rulemaking.

(f) “Significant regulatory action” means any regulatory action that is
likely to result in a rule that may:

(1) Have an annual effect on the economy of $100 million or more or
adversely affect in a material way the economy, a sector of the economy,
productivity, competition, jobs, the environment, public health or safety,
or State, local, or tribal governments or communities;

(2) Create a serious inconsistency or otherwise interfere with an action
taken or planned by another agency;

(3) Materially alter the budgetary impact of entitlements, grants, user fees,
or loan programs or the rights and obligations of recipients thereof; or

(4) Raise novel legal or policy issues arising out of legal mandates, the
President’s priorities, or the principles set forth in this Executive order.

Sec. 4. Planning Mechanism. In order to have an effective regulatory program,
to provide for coordination of regulations, to maximize consultation and
the resolution of potential conflicts at an early stage, to involve the public
and its State, local, and tribal officials in regulatory planning, and to ensure
that new or revised regulations promote the President’s priorities and the
principles set forth in this Executive order, these procedures shall be fol-
lowed, to the extent permitted by law:

(a) Agencies’ Policy Meeting. Early in each year’s planning cycle, the
Vice President shall convene a meeting of the Advisors and the heads
of agencies to seek a common understanding of priorities and to coordinate
regulatory efforts to be accomplished in the upcoming year.

(b) Unified Regulatory Agenda. For purposes of this subsection, the term
‘““agency” or “‘agencies’ shall also include those considered to be independent
regulatory agencies, as defined in 44 U.S.C. 3502(10). Each agency shall
prepare an agenda of all regulations under development or review, at a
time and in a manner specified by the Administrator of OIRA. The description
of each regulatory action shall contain, at a minimum, a regulation identifier
number, a brief summary of the action, the legal authority for the action,
any legal deadline for the action, and the name and telephone number
of a knowledgeable agency official. Agencies may incorporate the information
required under 5 U.S.C. 602 and 41 U.S.C. 402 into these agendas.

(c) The Regulatory Plan. For purposes of this subsection, the term “‘agency”
or “‘agencies’” shall also include those considered to be independent regu-
latory agencies, as defined in 44 U.S.C. 3502(10). (1) As part of the Unified
Regulatory Agenda, beginning in 1994, each agency shall prepare a Regulatory
Plan (Plan) of the most important significant regulatory actions that the
agency reasonably expects to issue in proposed or final form in that fiscal
year or thereafter. The Plan shall be approved personally by the agency
head and shall contain at a minimum:

(A) A statement of the agency’s regulatory objectives and priorities and
how they relate to the President’s priorities;

(B) A summary of each planned significant regulatory action including,
to the extent possible, alternatives to be considered and preliminary esti-
mates of the anticipated costs and benefits;

(C) A summary of the legal basis for each such action, including whether
any aspect of the action is required by statute or court order;

(D) A statement of the need for each such action and, if applicable,
how the action will reduce risks to public health, safety, or the environ-
ment, as well as how the magnitude of the risk addressed by the action
relates to other risks within the jurisdiction of the agency;

(E) The agency’s schedule for action, including a statement of any applica-
ble statutory or judicial deadlines; and
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(F) The name, address, and telephone number of a person the public

may contact for additional information about the planned regulatory action.

(2) Each agency shall forward its Plan to OIRA by June 1st of each
year.

(3) Within 10 calendar days after OIRA has received an agency’s Plan,
OIRA shall circulate it to other affected agencies, the Advisors, and the
Vice President.

(4) An agency head who believes that a planned regulatory action of
another agency may conflict with its own policy or action taken or planned
shall promptly notify, in writing, the Administrator of OIRA, who shall
forward that communication to the issuing agency, the Advisors, and the
Vice President.

(5) If the Administrator of OIRA believes that a planned regulatory action
of an agency may be inconsistent with the President’s priorities or the
principles set forth in this Executive order or may be in conflict with
any policy or action taken or planned by another agency, the Administrator
of OIRA shall promptly notify, in writing, the affected agencies, the Advisors,
and the Vice President.

(6) The Vice President, with the Advisors’ assistance, may consult with
the heads of agencies with respect to their Plans and, in appropriate instances,
request further consideration or inter-agency coordination.

(7) The Plans developed by the issuing agency shall be published annually
in the October publication of the Unified Regulatory Agenda. This publication
shall be made available to the Congress; State, local, and tribal governments;
and the public. Any views on any aspect of any agency Plan, including
whether any planned regulatory action might conflict with any other planned
or existing regulation, impose any unintended consequences on the public,
or confer any unclaimed benefits on the public, should be directed to the
issuing agency, with a copy to OIRA.

(d) Regulatory Working Group. Within 30 days of the date of this Executive
order, the Administrator of OIRA shall convene a Regulatory Working Group
(“Working Group’), which shall consist of representatives of the heads of
each agency that the Administrator determines to have significant domestic
regulatory responsibility, the Advisors, and the Vice President. The Adminis-
trator of OIRA shall chair the Working Group and shall periodically advise
the Vice President on the activities of the Working Group. The Working
Group shall serve as a forum to assist agencies in identifying and analyzing
important regulatory issues (including, among others (1) the development
of innovative regulatory techniques, (2) the methods, efficacy, and utility
of comparative risk assessment in regulatory decision-making, and (3) the
development of short forms and other streamlined regulatory approaches
for small businesses and other entities). The Working Group shall meet
at least quarterly and may meet as a whole or in subgroups of agencies
with an interest in particular issues or subject areas. To inform its discussions,
the Working Group may commission analytical studies and reports by OIRA,
the Administrative Conference of the United States, or any other agency.

(e) Conferences. The Administrator of OIRA shall meet quarterly with
representatives of State, local, and tribal governments to identify both existing
and proposed regulations that may uniquely or significantly affect those
governmental entities. The Administrator of OIRA shall also convene, from
time to time, conferences with representatives of businesses, nongovern-
mental organizations, and the public to discuss regulatory issues of common
concern.

Sec. 5. Existing Regulations. In order to reduce the regulatory burden on
the American people, their families, their communities, their State, local,
and tribal governments, and their industries; to determine whether regula-
tions promulgated by the executive branch of the Federal Government have
become unjustified or unnecessary as a result of changed circumstances;
to confirm that regulations are both compatible with each other and not
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duplicative or inappropriately burdensome in the aggregate; to ensure that
all regulations are consistent with the President’s priorities and the principles
set forth in this Executive order, within applicable law; and to otherwise
improve the effectiveness of existing regulations: (a) Within 90 days of
the date of this Executive order, each agency shall submit to OIRA a program,
consistent with its resources and regulatory priorities, under which the
agency will periodically review its existing significant regulations to deter-
mine whether any such regulations should be modified or eliminated so
as to make the agency’s regulatory program more effective in achieving
the regulatory objectives, less burdensome, or in greater alignment with
the President’s priorities and the principles set forth in this Executive order.
Any significant regulations selected for review shall be included in the
agency’s annual Plan. The agency shall also identify any legislative mandates
that require the agency to promulgate or continue to impose regulations
that the agency believes are unnecessary or outdated by reason of changed
circumstances.

(b) The Administrator of OIRA shall work with the Regulatory Working
Group and other interested entities to pursue the objectives of this section.
State, local, and tribal governments are specifically encouraged to assist
in the identification of regulations that impose significant or unique burdens
on those governmental entities and that appear to have outlived their justifica-
tion or be otherwise inconsistent with the public interest.

(c) The Vice President, in consultation with the Advisors, may identify

for review by the appropriate agency or agencies other existing regulations
of an agency or groups of regulations of more than one agency that affect
a particular group, industry, or sector of the economy, or may identify
legislative mandates that may be appropriate for reconsideration by the
Congress.
Sec. 6. Centralized Review of Regulations. The guidelines set forth below
shall apply to all regulatory actions, for both new and existing regulations,
by agencies other than those agencies specifically exempted by the Adminis-
trator of OIRA:

(a) Agency Responsibilities. (1) Each agency shall (consistent with its
own rules, regulations, or procedures) provide the public with meaningful
participation in the regulatory process. In particular, before issuing a notice
of proposed rulemaking, each agency should, where appropriate, seek the
involvement of those who are intended to benefit from and those expected
to be burdened by any regulation (including, specifically, State, local, and
tribal officials). In addition, each agency should afford the public a meaning-
ful opportunity to comment on any proposed regulation, which in most
cases should include a comment period of not less than 60 days. Each
agency also is directed to explore and, where appropriate, use consensual
mechanisms for developing regulations, including negotiated rulemaking.

(2) Within 60 days of the date of this Executive order, each agency head
shall designate a Regulatory Policy Officer who shall report to the agency
head. The Regulatory Policy Officer shall be involved at each stage of
the regulatory process to foster the development of effective, innovative,
and least burdensome regulations and to further the principles set forth
in this Executive order.

(3) In addition to adhering to its own rules and procedures and to the
requirements of the Administrative Procedure Act, the Regulatory Flexibil-
ity Act, the Paperwork Reduction Act, and other applicable law, each
agency shall develop its regulatory actions in a timely fashion and adhere
to the following procedures with respect to a regulatory action:
(A) Each agency shall provide OIRA, at such times and in the manner
specified by the Administrator of OIRA, with a list of its planned
regulatory actions, indicating those which the agency believes are sig-
nificant regulatory actions within the meaning of this Executive order.
Absent a material change in the development of the planned regu-
latory action, those not designated as significant will not be subject
to review under this section unless, within 10 working days of receipt
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of the list, the Administrator of OIRA notifies the agency that OIRA
has determined that a planned regulation is a significant regulatory
action within the meaning of this Executive order. The Administrator
of OIRA may waive review of any planned regulatory action des-
ignated by the agency as significant, in which case the agency need
not further comply with subsection (a)(3)(B) or subsection (a)(3)(C) of
this section.

(B) For each matter identified as, or determined by the Administrator
of OIRA to be, a significant regulatory action, the issuing agency shall
provide to OIRA:

(i) The text of the draft regulatory action, together with a reasonably
detailed description of the need for the regulatory action and an
explanation of how the regulatory action will meet that need; and
(i) An assessment of the potential costs and benefits of the regu-
latory action, including an explanation of the manner in which the
regulatory action is consistent with a statutory mandate and, to the
extent permitted by law, promotes the President’s priorities and
avoids undue interference with State, local, and tribal governments
in the exercise of their governmental functions.

(C) For those matters identified as, or determined by the Adminis-
trator of OIRA to be, a significant regulatory action within the scope
of section 3(f)(1), the agency shall also provide to OIRA the following
additional information developed as part of the agency’s decision-mak-
ing process (unless prohibited by law):

(i) An assessment, including the underlying analysis, of benefits an-
ticipated from the regulatory action (such as, but not limited to, the
promotion of the efficient functioning of the economy and private
markets, the enhancement of health and safety, the protection of the
natural environment, and the elimination or reduction of discrimi-
nation or bias) together with, to the extent feasible, a quantification
of those benefits;

(i) An assessment, including the underlying analysis, of costs an-
ticipated from the regulatory action (such as, but not limited to, the
direct cost both to the government in administering the regulation
and to businesses and others in complying with the regulation, and
any adverse effects on the efficient functioning of the economy, pri-
vate markets (including productivity, employment, and competitive-
ness), health, safety, and the natural environment), together with,
to the extent feasible, a quantification of those costs; and

(iii) An assessment, including the underlying analysis, of costs and
benefits of potentially effective and reasonably feasible alternatives
to the planned regulation, identified by the agencies or the public
(including improving the current regulation and reasonably viable
nonregulatory actions), and an explanation why the planned regu-
latory action is preferable to the identified potential alternatives.

(D) In emergency situations or when an agency is obligated by law
to act more quickly than normal review procedures allow, the agency
shall notify OIRA as soon as possible and, to the extent practicable,
comply with subsections (a)(3)(B) and (C) of this section. For those
regulatory actions that are governed by a statutory or court-imposed
deadline, the agency shall, to the extent practicable, schedule rule-
making proceedings so as to permit sufficient time for OIRA to con-
duct its review, as set forth below in subsection (b)(2) through (4)
of this section.

(E) After the regulatory action has been published in the Federal Reg-
ister or otherwise issued to the public, the agency shall:

(i) Make available to the public the information set forth in sub-
sections (a)(3)(B) and (C);

(i) Identify for the public, in a complete, clear, and simple manner,
the substantive changes between the draft submitted to OIRA for
review and the action subsequently announced; and
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(iii) Identify for the public those changes in the regulatory action
that were made at the suggestion or recommendation of OIRA.
(F) All information provided to the public by the agency shall be in
plain, understandable language.

(b) OIRA Responsibilities. The Administrator of OIRA shall provide mean-
ingful guidance and oversight so that each agency’s regulatory actions are
consistent with applicable law, the President’s priorities, and the principles
set forth in this Executive order and do not conflict with the policies
or actions of another agency. OIRA shall, to the extent permitted by law,
adhere to the following guidelines:

(1) OIRA may review only actions identified by the agency or by OIRA

as significant regulatory actions under subsection (a)(3)(A) of this section.

(2) OIRA shall waive review or notify the agency in writing of the results
of its review within the following time periods:

(A) For any notices of inquiry, advance notices of proposed rule-
making, or other preliminary regulatory actions prior to a Notice of
Proposed Rulemaking, within 10 working days after the date of sub-
mission of the draft action to OIRA;

(B) For all other regulatory actions, within 90 calendar days after the
date of submission of the information set forth in subsections (a)(3)(B)
and (C) of this section, unless OIRA has previously reviewed this in-
formation and, since that review, there has been no material change
in the facts and circumstances upon which the regulatory action is
based, in which case, OIRA shall complete its review within 45 days;
and

(C) The review process may be extended (1) once by no more than
30 calendar days upon the written approval of the Director and (2)
at the request of the agency head.

(3) For each regulatory action that the Administrator of OIRA returns
to an agency for further consideration of some or all of its provisions,
the Administrator of OIRA shall provide the issuing agency a written
explanation for such return, setting forth the pertinent provision of this
Executive order on which OIRA is relying. If the agency head disagrees
with some or all of the bases for the return, the agency head shall so
inform the Administrator of OIRA in writing.

(4) Except as otherwise provided by law or required by a Court, in order
to ensure greater openness, accessibility, and accountability in the regu-
latory review process, OIRA shall be governed by the following disclosure
requirements:

(A) Only the Administrator of OIRA (or a particular designee) shall
receive oral communications initiated by persons not employed by the
executive branch of the Federal Government regarding the substance
of a regulatory action under OIRA review;
(B) All substantive communications between OIRA personnel and per-
sons not employed by the executive branch of the Federal Govern-
ment regarding a regulatory action under review shall be governed by
the following guidelines: (i) A representative from the issuing agency
shall be invited to any meeting between OIRA personnel and such
person(s);
(ii) OIRA shall forward to the issuing agency, within 10 working
days of receipt of the communication(s), all written communica-
tions, regardless of format, between OIRA personnel and any person
who is not employed by the executive branch of the Federal Gov-
ernment, and the dates and names of individuals involved in all
substantive oral communications (including meetings to which an
agency representative was invited, but did not attend, and telephone
conversations between OIRA personnel and any such persons); and
(iii) OIRA shall publicly disclose relevant information about such
communication(s), as set forth below in subsection (b)(4)(C) of this
section.
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(C) OIRA shall maintain a publicly available log that shall contain,
at a minimum, the following information pertinent to regulatory ac-
tions under review:

(i) The status of all regulatory actions, including if (and if so, when
and by whom) Vice Presidential and Presidential consideration was
requested;

(i) A notation of all written communications forwarded to an
issuing agency under subsection (b)(4)(B)(ii) of this section; and

(iii) The dates and names of individuals involved in all substantive
oral communications, including meetings and telephone conversa-
tions, between OIRA personnel and any person not employed by
the executive branch of the Federal Government, and the subject
matter discussed during such communications.

(D) After the regulatory action has been published in the Federal Reg-
ister or otherwise issued to the public, or after the agency has an-
nounced its decision not to publish or issue the regulatory action,
OIRA shall make available to the public all documents exchanged be-
tween OIRA and the agency during the review by OIRA under this
section.

(5) All information provided to the public by OIRA shall be in plain,
understandable language.

Sec. 7. Resolution of Conflicts. To the extent permitted by law, disagreements
or conflicts between or among agency heads or between OMB and any
agency that cannot be resolved by the Administrator of OIRA shall be
resolved by the President, or by the Vice President acting at the request
of the President, with the relevant agency head (and, as appropriate, other
interested government officials). Vice Presidential and Presidential consider-
ation of such disagreements may be initiated only by the Director, by the
head of the issuing agency, or by the head of an agency that has a significant
interest in the regulatory action at issue. Such review will not be undertaken
at the request of other persons, entities, or their agents.

Resolution of such conflicts shall be informed by recommendations devel-
oped by the Vice President, after consultation with the Advisors (and other
executive branch officials or personnel whose responsibilities to the President
include the subject matter at issue). The development of these recommenda-
tions shall be concluded within 60 days after review has been requested.

During the Vice Presidential and Presidential review period, communications
with any person not employed by the Federal Government relating to the
substance of the regulatory action under review and directed to the Advisors
or their staffs or to the staff of the Vice President shall be in writing
and shall be forwarded by the recipient to the affected agency(ies) for inclu-
sion in the public docket(s). When the communication is not in writing,
such Advisors or staff members shall inform the outside party that the
matter is under review and that any comments should be submitted in
writing.

At the end of this review process, the President, or the Vice President
acting at the request of the President, shall notify the affected agency and
the Administrator of OIRA of the President’s decision with respect to the
matter.

Sec. 8. Publication. Except to the extent required by law, an agency shall
not publish in the Federal Register or otherwise issue to the public any
regulatory action that is subject to review under section 6 of this Executive
order until (1) the Administrator of OIRA notifies the agency that OIRA
has waived its review of the action or has completed its review without
any requests for further consideration, or (2) the applicable time period
in section 6(b)(2) expires without OIRA having notified the agency that
it is returning the regulatory action for further consideration under section
6(b)(3), whichever occurs first. If the terms of the preceding sentence have
not been satisfied and an agency wants to publish or otherwise issue a
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regulatory action, the head of that agency may request Presidential consider-
ation through the Vice President, as provided under section 7 of this order.
Upon receipt of this request, the Vice President shall notify OIRA and
the Advisors. The guidelines and time period set forth in section 7 shall
apply to the publication of regulatory actions for which Presidential consider-
ation has been sought.

Sec. 9. Agency Authority. Nothing in this order shall be construed as displac-
ing the agencies’ authority or responsibilities, as authorized by law.

Sec. 10. Judicial Review. Nothing in this Executive order shall affect any
otherwise available judicial review of agency action. This Executive order
is intended only to improve the internal management of the Federal Govern-
ment and does not create any right or benefit, substantive or procedural,
enforceable at law or equity by a party against the United States, its agencies
or instrumentalities, its officers or employees, or any other person.

Sec. 11. Revocations. Executive Orders Nos. 12291 and 12498; all amend-
ments to those Executive orders; all guidelines issued under those orders;
and any exemptions from those orders heretofore granted for any category

of rule are revoked.
: X %%

THE WHITE HOUSE,
September 30, 1993.
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(h) REcuraTIONS.—The Secretary is authorized to promulgate such regulations as
may be appropriate to carry out the provisions of this section relating to financial
assistance to States.

(i) ApproPriaTIONS.—(1) To carry out the provisions of this section for fiscal years
after September 30, 1988, there shall be deposited into a special fund known as the
cooperative endangered species conservation fund, to be administered by the Seec-
retary, an amount equal to 5 percent of the combined amounts covered each fiscal
year into the Federal aid to wildlife restoration fund under section 3 of the Act of
September 2, 1937, and paid, transferred, or otherwise credited each fiscal year to
the Sport Fishing Restoration Account established under 1016 of the Act of July 18,
1984.

(2) Amounts deposited into the special fund are authorized to be appropriated
annually and allocated in accordance with subsection (d) of this section.

INTERAGENCY COOPERATION

SEC. 7. (a) FEDERAL AGENCY AcTIONS AND CoNSULTATIONS.—(1) The Secretary shall
review other programs administered by him and utilize such programs in further-
ance of the purposes of this Act. All other Federal agencies shall, in consultation
with and with the assistance of the Secretary, utilize their authorities in furtherance
of the purposes of this Act by carrying out programs for the conservation of endan-
gered species and threatened species listed pursuant to section 4 of this Act.

(2) Each Federal agency shall, in consultation with and with the assistance of the
Secretary, insure that any action authorized, funded, or carried out by such agency
(hereinafter in this section referred to as an “agency action”) is not likely to jeopar-
dize the continued existence of any endangered species or threatened species or
result in the destruction or adverse modification of habitat of such species which is
determined by the Secretary, after consultation as appropriate with affected States,
to be critical, unless such agency has been granted an exemption for such action by
the Committee pursuant to subsection (h) of this section. In fulfilling the require-
ments of this paragraph each agency shall use the best scientific and commercial
data available.

(8) Subject to such guidelines as the Secretary may establish, a Federal agency
shall consult with the Secretary on any prospective agency action at the request of,
and in cooperation with, the prospective permit or license applicant if the applicant
has reason to believe that an endangered species or a threatened species may be
present in the area affected by his project and that implementation of such action
will likely affect such species.

(4) Each Federal agency shall confer with the Secretary on any agency action
which is likely to jeopardize the continued existence of any species proposed to be
listed under section 4 or result in the destruction or adverse modification of critical
habitat proposed to be designated for such species. This paragraph does not require
a limitation on the commitment of resources as described in subsection (d).

(b) OrPINION OF SECRETARY.—(1)(A) Consultation under subsection (a)(2) with re-
spect to any agency action shall be concluded within the 90-day period beginning on
the date on which initiated or, subject to subparagraph (B), within such other period
of time as is mutually agreeable to the Secretary and the Federal agency.

(B) In the case of an agency action involving a permit or license applicant, the Sec-
retary and the Federal agency may not mutually agree to conclude consultation within
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a period exceeding 90 days unless the Secretary, before the close of the 90th day re-
ferred to in subparagraph (A)—
(i) if the consultation period proposed to be agreed to will end before the 150th
day after the date on which consultation was initiated, submits to the applicant
a written statement setting forth—
(I) the reasons why a longer period is required,
(IT) the information that is required to complete the consultation, and
(ITI) the estimated date on which consultation will be completed; or
(ii) if the consultation period proposed to be agreed to will end 150 or more
days after the date on which consultation was initiated, obtains the consent of
the applicant to such period.
The Secretary and the Federal agency may mutually agree to extend a consultation
period established under the preceding sentence if the Secretary, before the close of
such period, obtains the consent of the applicant to the extension.

(2) Consultation under subsection (a)(3) shall be concluded within such period as is
agreeable to the Secretary, the Federal agency, and the applicant concerned.

(3)(A) Promptly after conclusion of consultation under paragraph (2) or (3) of sub-
section (a), the Secretary shall provide to the Federal agency and the applicant, if
any, a written statement setting forth the Secretary’s opinion, and a summary of the
information on which the opinion is based, detailing how the agency action affects
the species or its critical habitat. If jeopardy or adverse modification is found, the
Secretary shall suggest those reasonable and prudent alternatives which he believes
would not violate subsection (a)(2) and can be taken by the Federal agency or appli-
cant in implementing the agency action.

(B) Consultation under subsection (a)(3), and an opinion issued by the Secretary
incident to such consultation, regarding an agency action shall be treated respec-
tively as a consultation under subsection (a)(2), and as an opinion issued after con-
sultation under such subsection, regarding that action if the Secretary reviews the
action before it is commenced by the Federal agency and finds, and notifies such
agency, that no significant changes have been made with respect to the action and
that no significant change has occurred regarding the information used during the
initial consultation.

(4) If after consultation under subsection (a)(2), the Secretary concludes that—

(A) the agency action will not violate such subsection, or offers reasonable and
prudent alternatives which the Secretary believes would not violate such sub-
section;

(B) the taking of an endangered species or a threatened species incidental to
the agency action will not violate such subsection; and

(C) if an endangered species or threatened species of a marine mammal is
involved, the taking is authorized pursuant to section 101(a)(5) of the Marine
Mammal Protection Act of 1972;

the Secretary shall provide the Federal agency and the applicant concerned, if any,
with a written statement that—

(i) specifies the impact of such incidental taking on the species,

(ii) specifies those reasonable and prudent measures that the Secretary consid-
ers necessary or appropriate to minimize such impact,

(iii) in the case of marine mammals, specifies those measures that are neces-
sary to comply with section 101(a)(5) of the Marine Mammal Protection Act of
1972 with regard to such taking, and
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(iv) sets forth the terms and conditions (including, but not limited to, reporting
requirements) that must be complied with by the Federal agency or applicant (if
any), or both, to implement the measures specified under clauses (ii) and (iii).

(c) BrorocicaL AssessMENT.—(1) To facilitate compliance with the requirements
of subsection (a)(2), each Federal agency shall, with respect to any agency action of
such agency for which no contract for construction has been entered into and for
which no construction has begun on the date of enactment of the Endangered Spe-
cies Act Amendments of 1978, request of the Secretary information whether any
species which is listed or proposed to be listed may be present in the area of such
proposed action. If the Secretary advises, based on the best scientific and commer-
cial data available, that such species may be present, such agency shall conduct a
biological assessment for the purpose of identifying any endangered species or threat-
ened species which is likely to be affected by such action. Such assessment shall be
completed within 180 days after the date on which initiated (or within such other
period as is mutually agreed to by the Secretary and such agency, except that if a
permit or license applicant is involved, the 180-day period may not be extended
unless such agency provides the applicant, before the close of such period, with a
written statement setting forth the estimated length of the proposed extension and
the reasons therefor) and, before any contract for construction is entered into and
before construction is begun with respect to such action. Such assessment may be
undertaken as part of a Federal agency’s compliance with the requirements of sec-
tion 102 of the National Environmental Policy Act of 1969 (42 U.S.C. 4332).

(2) Any person who may wish to apply for an exemption under subsection (g) of
this section for that action may conduct a biological assessment to identify any en-
dangered species or threatened species which is likely to be affected by such action.
Any such biological assessment must, however, be conducted in cooperation with the
Secretary and under the supervision of the appropriate Federal agency.

(d) LimrTaTioN oN COMMITMENT OF RESOURCES.—After initiation of consultation re-
quired under subsection (a)(2), the Federal agency and the permit or license appli-
cant shall not make any irreversible or irretrievable commitment of resources with
respect to the agency action which has the effect of foreclosing the formulation or
implementation of any reasonable and prudent alternative measures which would
not violate subsection (a)(2).

(e)(1) ESTABLISHMENT OF CoMMITTEE.—There is established a committee to be
known as the Endangered Species Committee (hereinafter in this section referred
to as the “Committee”).

(2) The Committee shall review any application submitted to it pursuant to this
section and determine in accordance with subsection (h) of this section whether or
not to grant an exemption from the requirements of subsection (a)(2) of this section
for the action set forth in such application.

(3) The Committee shall be composed of seven members as follows:

(A) The Secretary of Agriculture.

(B) The Secretary of the Army.

(C) The Chairman of the Council of Economic Advisors.

(D) The Administrator of the Environmental Protection Agency.

(E) The Secretary of the Interior.

(F) The Administrator of the National Oceanic and Atmospheric Administra-
tion.

(G) The President, after consideration of any recommendations received pur-
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suant to subsection (g)(2)(B) shall appoint one individual from each affected State,
as determined by the Secretary, to be a member of the Committee for the con-
sideration of the application for exemption for an agency action with respect to
which such recommendations are made, not later than 30 days after an applica-
tion is submitted pursuant to this section.

(4)(A) Members of the Committee shall receive no additional pay on account of
their service on the Committee.

(B) While away from their homes or regular places of business in the performance
of services for the Committee, members of the Committee shall be allowed travel
expenses, including per diem in lieu of subsistence, in the same manner as persons
employed intermittently in the Government service are allowed expenses under sec-
tion 5703 of title 5 of the United States Code.

(5)(A) Five members of the Committee or their representatives shall constitute a
quorum for the transaction of any function of the Committee, except that, in no case
shall any representative be considered in determining the existence of a quorum for
the transaction of any function of the Committee if that function involves a vote by
the Committee on any matter before the Committee.

(B) The Secretary of the Interior shall be the Chairman of the Committee.

(C) The Committee shall meet at the call of the Chairman or five of its members.

(D) All meetings and records of the Committee shall be open to the public.

(6) Upon request of the Committee, the head of any Federal agency is authorized
to detail, on a nonreimbursable basis, any of the personnel of such agency to the
Committee to assist it in carrying out its duties under this section.

(7T)(A) The Committee may for the purpose of carrying out its duties under this
section hold such hearings, sit and act at such times and places, take such testimony,
and receive such evidence, as the Committee deems advisable.

(B) When so authorized by the Committee, any member or agent of the Commit-
tee may take any action which the Committee is authorized to take by this para-
graph.

(C) Subject to the Privacy Act, the Committee may secure directly from any Fed-
eral agency information necessary to enable it to carry out its duties under this
section. Upon request of the Chairman of the Committee, the head of such Federal
agency shall furnish such information to the Committee.

(D) The Committee may use the United States mails in the same manner and upon
the same conditions as a Federal agency.

(E) The Administrator of General Services shall provide to the Committee on a
reimbursable basis such administrative support services as the Committee may re-
quest.

(8) In carrying out its duties under this section, the Committee may promulgate
and amend such rules, regulations, and procedures, and issue and amend such or-
ders as it deems necessary.

(9) For the purpose of obtaining information necessary for the consideration of an
application for an exemption under this section the Committee may issue subpoenas
for the attendance and testimony of witnesses and the production of relevant papers,
books, and documents.

(10) In no case shall any representative, including a representative of a member
designated pursuant to paragraph (3)(G) of this subsection, be eligible to cast a vote
on behalf of any member.

() REcuLaTIONS.—Not later than 90 days after the date of enactment of the En-
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dangered Species Act Amendments of 1978, the Secretary shall promulgate regula-
tions which set forth the form and manner in which applications for exemption shall
be submitted to the Secretary and the information to be contained in such applica-
tions. Such regulations shall require that information submitted in an application by
the head of any Federal agency with respect to any agency action include, but not be
limited to —

(1) a description of the consultation process carried out pursuant to subsec-
tion (a)(2) of this section between the head of the Federal agency and the Secre-
tary; and

(2) a statement describing why such action cannot be altered or modified to
conform with the requirements of subsection (a)(2) of this section.

(g) AppLICATION FOR EXEMPTION AND REPORT TO THE CoMMITTEE.—(1) A Federal
agency, the Governor of the State in which an agency action will occur, if any, or a
permit or license applicant may apply to the Secretary for an exemption for an
agency action of such agency if, after consultation under subsection (a)(2), the
Secretary’s opinion under subsection (b) indicates that the agency action would vio-
late subsection (a)(2). An application for an exemption shall be considered initially
by the Secretary in the manner provided for in this subsection, and shall be consid-
ered by the Committee for a final determination under subsection (h) after a report
is made pursuant to paragraph (5). The applicant for an exemption shall be referred
to as the “exemption applicant” in this section.

(2)(A) An exemption applicant shall submit a written application to the Secretary,
in a form prescribed under subsection (f), not later than 90 days after the comple-
tion of the consultation process; except that, in the case of any agency action involv-
ing a permit or license applicant, such application shall be submitted not later than
90 days after the date on which the Federal agency concerned takes final agency
action with respect to the issuance of the permit or license. For purposes of the
preceding sentence, the term “final agency action” means (i) a disposition by an
agency with respect to the issuance of a permit or license that is subject to adminis-
trative review, whether or not such disposition is subject to judicial review; or (ii) if
administrative review is sought with respect to such disposition, the decision result-
ing after such review. Such application shall set forth the reasons why the exemp-
tion applicant considers that the agency action meets the requirements for an ex-
emption under this subsection.

(B) Upon receipt of an application for exemption for an agency action under para-
graph (1), the Secretary shall promptly (i) notify the Governor of each affected State,
if any, as determined by the Secretary, and request the Governors so notified to
recommend individuals to be appointed to the Endangered Species Committee for
consideration of such application; and (ii) publish notice of receipt of the application
in the Federal Register, including a summary of the information contained in the
application and a description of the agency action with respect to which the applica-
tion for exemption has been filed.

(3) The Secretary shall within 20 days after the receipt of an application for exemp-
tion, or within such other period of time as is mutually agreeable to the exemption
applicant and the Secretary—

(A) determine that the Federal agency concerned and the exemption applicant
have—

(i) carried out the consultation responsibilities described in subsection (a)
in good faith and made a reasonable and responsible effort to develop and
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fairly consider modifications or reasonable and prudent alternatives to the
proposed agency action which would not violate subsection (a)(2);
(ii) conducted any biological assessment required by subsection (¢); and
(iii) to the extent determinable within the time provided herein, refrained
from making any irreversible or irretrievable commitment of resources pro-
hibited by subsection (d); or
(B) deny the application for exemption because the Federal agency concerned
or the exemption applicant have not met the requirements set forth in subpara-
graph (A)(1), (i), and (iii).
The denial of an application under subparagraph (B) shall be considered final agency
action for purposes of chapter 7 of title 5, United States Code.

(4) If the Secretary determines that the Federal agency concerned and the ex-
emption applicant have met the requirements set forth in paragraph (3)(A)@), (ii),
and (iii) he shall, in consultation with the Members of the Committee, hold a hearing
on the application for exemption in accordance with sections 554, 555, and 556 (other
than subsection (b)(1) and (2) thereof) of title 5, United States Code, and prepare
the report to be submitted pursuant to paragraph (5).

(5) Within 140 days after making the determinations under paragraph (3) or within
such other period of time as is mutually agreeable to the exemption applicant and
the Secretary, the Secretary shall submit to the Committee a report discussing—

(A) the availability of reasonable and prudent alternatives to the agency ac-
tion, and the nature and extent of the benefits of the agency action and of alter-
native courses of action consistent with conserving the species or the critical
habitat;

(B) a summary of the evidence concerning whether or not the agency action is
in the public interest and is of national or regional significance;

(C) appropriate reasonable mitigation and enhancement measures which
should be considered by the Committee; and

(D) whether the Federal agency concerned and the exemption applicant re-
frained from making any irreversible or irretrievable commitment of resources
prohibited by subsection (d).

(6) To the extent practicable within the time required for action under subsection
(g) of this section, and except to the extent inconsistent with the requirements of this
section, the consideration of any application for an exemption under this section and
the conduct of any hearing under this subsection shall be in accordance with sec-
tions 554, 555, and 556 (other than subsection (b)(3) of section 556) of title 5, United
States Code.

(7) Upon request of the Secretary, the head of any Federal agency is authorized to
detail, on a nonreimbursable basis, any of the personnel of such agency to the Secre-
tary to assist him in ecarrying out his duties under this section.

(8) All meetings and records resulting from activities pursuant to this subsection
shall be open to the public.

(h) ExempTioN.—(1) The Committee shall make a final determination whether or
not to grant an exemption within 30 days after receiving the report of the Secretary
pursuant to subsection (2)(5). The Committee shall grant an exemption from the re-
quirements of subsection (a)(2) for an agency action if, by a vote of not less than five of
its members voting in person—

(A) it determines on the record, based on the report of the Secretary, the
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record of the hearing held under subsection (g)(4) and on such other testimony or
evidence as it may receive, that—
(i) there are no reasonable and prudent alternatives to the agency action;
(ii) the benefits of such action clearly outweigh the benefits of alternative
courses of action consistent with conserving the species or its critical habi-
tat, and such action is in the public interest;
(iii) the action is of regional or national significance; and
(iv) neither the Federal agency concerned nor the exemption applicant
made any irreversible or irretrievable commitment of resources prohibited
by subsection (d); and

(B) it establishes such reasonable mitigation and enhancement measures, in-
cluding, but not limited to, live propagation, transplantation, and habitat acqui-
sition and improvement, as are necessary and appropriate to minimize the ad-
verse effects of the agency action upon the endangered species, threatened species,
or critical habitat concerned.

Any final determination by the Committee under this subsection shall be consid-
ered final agency action for purposes of chapter 7 of title 5 of the United States
Code.

(2)(A) Except as provided in subparagraph (B), an exemption for an agency action
granted under paragraph (1) shall constitute a permanent exemption with respect
to all endangered or threatened species for the purposes of completing such agency
action—

(i) regardless whether the species was identified in the biological assessment;
and

(ii) only if a biological assessment has been conducted under subsection (c)
with respect to such agency action.

(B) An exemption shall be permanent under subparagraph (A) unless—

(i) the Secretary finds, based on the best scientific and commercial data avail-
able, that such exemption would result in the extinction of a species that was not
the subject of consultation under subsection (a)(2) or was not identified in any
biological assessment conducted under subsection (¢), and

(ii) the Committee determines within 60 days after the date of the Secretary’s
finding that the exemption should not be permanent.

If the Secretary makes a finding described in clause (i), the Committee shall meet
with respect to the matter within 30 days after the date of the finding.

(i) REVIEW BY SECRETARY OF STATE.—Notwithstanding any other provision of this
Act, the Committee shall be prohibited from considering for exemption any applica-
tion made to it, if the Secretary of State, after a review of the proposed agency
action and its potential implications, and after hearing, certifies, in writing, to the
Committee within 60 days of any application made under this section that the grant-
ing of any such exemption and the carrying out of such action would be in violation
of an international treaty obligation or other international obligation of the United
States. The Secretary of State shall, at the time of such certification, publish a copy
thereof in the Federal Register.

(j) Notwithstanding any other provision of this Act, the Committee shall grant an
exemption for any agency action if the Secretary of Defense finds that such exemp-
tion is necessary for reasons of national security.

(k) SpecIAL Provisions.—An exemption decision by the Committee under this
section shall not be a major Federal action for purposes of the National Environ-
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mental Policy Act of 1969 (42 U.S.C. 4321 et seq.): Provided, That an environmental
impact statement which discusses the impacts upon endangered species or threat-
ened species or their critical habitats shall have been previously prepared with
respect to any agency action exempted by such order.

(1) CommITTEE ORDERS.—(1) If the Committee determines under subsection (h)
that an exemption should be granted with respect to any agency action, the
Committee shall issue an order granting the exemption and specifying the mitiga-
tion and enhancement measures established pursuant to subsection (h) which shall
be carried out and paid for by the exemption applicant in implementing the
agency action. All necessary mitigation and enhancement measures shall be
authorized prior to the implementing of the agency action and funded concur-
rently with all other project features.

(2) The applicant receiving such exemption shall include the costs of such
mitigation and enhancement measures within the overall costs of continuing the
proposed action. Notwithstanding the preceding sentence the costs of such
measures shall not be treated as project costs for the purpose of computing
benefit-cost or other ratios for the proposed action. Any applicant may request
the Secretary to carry out such mitigation and enhancement measures. The costs
incurred by the Secretary in carrying out any such measures shall be paid by the
applicant receiving the exemption. No later than one year after the granting of an
exemption, the exemption applicant shall submit to the Council on Environmental
Quality a report describing its compliance with the mitigation and enhancement
measures prescribed by this section. Such a report shall be submitted annually
until all such mitigation and enhancement measures have been completed. Notice
of the public availability of such reports shall be published in the Federal Register
by the Council on Environmental Quality.

(m) Notice.—The 60-day notice requirement of section 11(g) of this Act shall not
apply with respect to review of any final determination of the Committee under
subsection (h) of this section granting an exemption from the requirements of sub-
section (a)(2) of this section.

(n) JupiciaL ReEviEw. —Any person, as defined by section 3(13) of this Act, may
obtain judicial review, under chapter 7 of title 5 of the United States Code, of any
decision of the Endangered Species Committee under subsection (h) in the United
States Court of Appeals for (1) any circuit wherein the agency action concerned will
be, or is being, carried out, or (2) in any case in which the agency action will be, or is
being, carried out outside of any circuit, the District of Columbia, by filing in such
court within 90 days after the date of issuance of the decision, a written petition for
review. A copy of such petition shall be transmitted by the clerk of the court to the
Committee and the Committee shall file in the court the record in the proceeding, as
provided in section 2112, of title 28, United States Code. Attorneys designated by
the Endangered Species Committee may appear for, and represent the Committee
in any action for review under this subsection.

(0) Notwithstanding sections 4(d) and 9(a)(1)(B) and (C), sections 101 and 102 of
the Marine Mammal Protection Act of 1972, or any regulation promulgated to imple-
ment any such section—

(1) any action for which an exemption is granted under subsection (h) shall not
be considered to be a taking of any endangered species or threatened species with
respect to any activity which is necessary to carry out such action; and

(2) any taking that is in compliance with the terms and conditions specified in
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a written statement provided under subsection (b)(4)(iv) shall not be considered
to be a prohibited taking of the species concerned.

(p) EXEMPTIONS IN PRESIDENTIALLY DECLARED DISASTER AREAS.—In any area which
has been declared by the President to be a major disaster area under the Disaster
Relief and Emergency Assistance Act, the President is authorized to make the de-
terminations required by subsections (g) and (h) of this section for any project for
the repair or replacement of a public facility substantially as it existed prior to the
disaster under section 405 or 406 of the Disaster Relief and Emergency Assistance
Act, and which the President determines (1) is necessary to prevent the recurrence
of such a natural disaster and to reduce the potential loss of human life, and (2) to
involve an emergency situation which does not allow the ordinary procedures of this
section to be followed. Notwithstanding any other provision of this section, the Com-
mittee shall accept the determinations of the President under this subsection.

INTERNATIONAL COOPERATION

SEC. 8. (a) FinancIAL AsSISTANCE.—AS a demonstration of the commitment of the
United States to the worldwide protection of endangered species and threatened
species, the President may, subject to the provisions of section 1415 of the Supple-
mental Appropriation Act, 1953 (31 U.S.C. 724), use foreign currencies accruing to
the United States Government under the Agricultural Trade Development and As-
sistance Act of 1954 or any other law to provide to any foreign country (with its
consent) assistance in the development and management of programs in that coun-
try which the Secretary determines to be necessary or useful for the conservation of
any endangered species or threatened species listed by the Secretary pursuant to
section 4 of this Act. The President shall provide assistance (which includes, but is
not limited to, the acquisition, by lease or otherwise, of lands, waters, or interests
therein) to foreign countries under this section under such terms and conditions as
he deems appropriate. Whenever foreign currencies are available for the provision
of assistance under this section, such currencies shall be used in preference to funds
appropriated under the authority of section 15 of this Act.

(b) ENCOURAGEMENT OF FoREIGN ProGRAMS.—In order to carry out further the
provisions of this Act, the Secretary, through the Secretary of State, shall encour-
age—

(1) foreign countries to provide for the conservation of fish or wildlife and
plants including endangered species and threatened species listed pursuant to
section 4 of this Act;

(2) the entering into of bilateral or multilateral agreements with foreign coun-
tries to provide for such conservation; and

(3) foreign persons who directly or indirectly take fish or wildlife or plants in
foreign countries or on the high seas for importation into the United States for
commercial or other purposes to develop and carry out with such assistance as
he may provide, conservation practices designed to enhance such fish or wildlife
or plants and their habitat.

(c) PERsoNNEL.—After consultation with the Secretary of State, the Secretary may—

(1) assign or otherwise make available any officer or employee of his depart-
ment for the purpose of cooperating with foreign countries and international or-
ganizations in developing personnel resources and programs which promote the
conservation of fish or wildlife or plants; and



The National Environmental Policy Act of 1969, as amended

(Pub. L. 91-190, 42 U.S.C. 4321-4347, January 1, 1970, as amended by Pub. L. 94-52, July 3, 1975, Pub. L. 94-83, August 9, 1975, and Pub. L. 97-
258, § 4(b), Sept. 13, 1982)

An Act to establish a national policy for the environment, to provide for the establishment of a Council on Environmental Quality, and for other purposes.

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That this Act may be cited as the "National Environmental
Policy Act of 1969."

Purpose
Sec. 2 [42 USC § 4321].

The purposes of this Act are: To declare a national policy which will encourage productive and enjoyable harmony between man and his environment; to promote efforts which
will prevent or eliminate damage to the environment and biosphere and stimulate the health and welfare of man; to enrich the understanding of the ecological systems and
natural resources important to the Nation; and to establish a Council on Environmental Quality.

TITLE |
CONGRESSIONAL DECLARATION OF NATIONAL ENVIRONMENTAL POLICY
Sec. 101 [42 USC § 4331].

(a) The Congress, recognizing the profound impact of man's activity on the interrelations of all components of the natural environment, particularly the profound influences of
population growth, high-density urbanization, industrial expansion, resource exploitation, and new and expanding technological advances and recognizing further the critical
importance of restoring and maintaining environmental quality to the overall welfare and development of man, declares that it is the continuing policy of the Federal
Government, in cooperation with State and local governments, and other concerned public and private organizations, to use all practicable means and measures, including
financial and technical assistance, in a manner calculated to foster and promote the general welfare, to create and maintain conditions under which man and nature can exist
in productive harmony, and fulfill the social, economic, and other requirements of present and future generations of Americans.

(b) In order to carry out the policy set forth in this Act, it is the continuing responsibility of the Federal Government to use all practicable means, consistent with other essential
considerations of national policy, to improve and coordinate Federal plans, functions, programs, and resources to the end that the Nation may --

1.  fulfill the responsibilities of each generation as trustee of the environment for succeeding generations;

2 assure for all Americans safe, healthful, productive, and aesthetically and culturally pleasing surroundings;

3.  attain the widest range of beneficial uses of the environment without degradation, risk to health or safety, or other undesirable and unintended consequences;
4

preserve important historic, cultural, and natural aspects of our national heritage, and maintain, wherever possible, an environment which supports diversity, and
variety of individual choice;

5. achieve a balance between population and resource use which will permit high standards of living and a wide sharing of life's amenities; and
6.  enhance the quality of renewable resources and approach the maximum attainable recycling of depletable resources.

(c) The Congress recognizes that each person should enjoy a healthful environment and that each person has a responsibility to contribute to the preservation and
enhancement of the environment.

Sec. 102 [42 USC § 4332].

The Congress authorizes and directs that, to the fullest extent possible: (1) the policies, regulations, and public laws of the United States shall be interpreted and administered
in accordance with the policies set forth in this Act, and (2) all agencies of the Federal Government shall --

(A) utilize a systematic, interdisciplinary approach which will insure the integrated use of the natural and social sciences and the environmental design arts in
planning and in decisionmaking which may have an impact on man's environment;

(B) identify and develop methods and procedures, in consultation with the Council on Environmental Quality established by title 1 of this Act, which will insure that
presently unquantified environmental amenities and values may be given appropriate consideration in decisionmaking along with economic and technical
considerations;

(C) include in every recommendation or report on proposals for legislation and other major Federal actions significantly affecting the quality of the human
environment, a detailed statement by the responsible official on --

(i) the environmental impact of the proposed action,

(i) any adverse environmental effects which cannot be avoided should the proposal be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man's environment and the maintenance and enhancement of long-term productivity, and
(v) any irreversible and irretrievable commitments of resources which would be involved in the proposed action should it be implemented.

Prior to making any detailed statement, the responsible Federal official shall consult with and obtain the comments of any Federal agency which has jurisdiction by
law or special expertise with respect to any environmental impact involved. Copies of such statement and the comments and views of the appropriate Federal,
State, and local agencies, which are authorized to develop and enforce environmental standards, shall be made available to the President, the Council on
Environmental Quality and to the public as provided by section 552 of title 5, United States Code, and shall accompany the proposal through the existing agency
review processes;

(D) Any detailed statement required under subparagraph (C) after January 1, 1970, for any major Federal action funded under a program of grants to States shall
not be deemed to be legally insufficient solely by reason of having been prepared by a State agency or official, if:

(i) the State agency or official has statewide jurisdiction and has the responsibility for such action,
(i) the responsible Federal official furnishes guidance and participates in such preparation,
(iii) the responsible Federal official independently evaluates such statement prior to its approval and adoption, and

(iv) after January 1, 1976, the responsible Federal official provides early notification to, and solicits the views of, any other State or any Federal land
management entity of any action or any alternative thereto which may have significant impacts upon such State or affected Federal land management
entity and, if there is any disagreement on such impacts, prepares a written assessment of such impacts and views for incorporation into such detailed
statement.



The procedures in this subparagraph shall not relieve the Federal official of his responsibilities for the scope, objectivity, and content of the entire statement or of
any other responsibility under this Act; and further, this subparagraph does not affect the legal sufficiency of statements prepared by State agencies with less than
statewide jurisdiction.

(E) study, develop, and describe appropriate alternatives to recommended courses of action in any proposal which involves unresolved conflicts concerning
alternative uses of available resources;

(F) recognize the worldwide and long-range character of environmental problems and, where consistent with the foreign policy of the United States, lend
appropriate support to initiatives, resolutions, and programs designed to maximize international cooperation in anticipating and preventing a decline in the quality
of mankind's world environment;

(G) make available to States, counties, municipalities, institutions, and individuals, advice and information useful in restoring, maintaining, and enhancing the
quality of the environment;

(H) initiate and utilize ecological information in the planning and development of resource-oriented projects; and
(1) assist the Council on Environmental Quality established by title 11 of this Act.
Sec. 103 [42 USC § 4333].

All agencies of the Federal Government shall review their present statutory authority, administrative regulations, and current policies and procedures for the purpose of
determining whether there are any deficiencies or inconsistencies therein which prohibit full compliance with the purposes and provisions of this Act and shall propose to the
President not later than July 1, 1971, such measures as may be necessary to bring their authority and policies into conformity with the intent, purposes, and procedures set
forth in this Act.

Sec. 104 [42 USC § 4334].

Nothing in section 102 [42 USC § 4332] or 103 [42 USC § 4333] shall in any way affect the specific statutory obligations of any Federal agency (1) to comply with criteria or
standards of environmental quality, (2) to coordinate or consult with any other Federal or State agency, or (3) to act, or refrain from acting contingent upon the
recommendations or certification of any other Federal or State agency.

Sec. 105 [42 USC § 4335].

The policies and goals set forth in this Act are supplementary to those set forth in existing authorizations of Federal agencies.
TITLE Il

COUNCIL ON ENVIRONMENTAL QUALITY

Sec. 201 [42 USC § 4341].

The President shall transmit to the Congress annually beginning July 1, 1970, an Environmental Quality Report (hereinafter referred to as the "report") which shall set forth (1)
the status and condition of the major natural, manmade, or altered environmental classes of the Nation, including, but not limited to, the air, the aquatic, including marine,
estuarine, and fresh water, and the terrestrial environment, including, but not limited to, the forest, dryland, wetland, range, urban, suburban an rural environment; (2) current
and foreseeable trends in the quality, management and utilization of such environments and the effects of those trends on the social, economic, and other requirements of the
Nation; (3) the adequacy of available natural resources for fulfilling human and economic requirements of the Nation in the light of expected population pressures; (4) a review
of the programs and activities (including regulatory activities) of the Federal Government, the State and local governments, and nongovernmental entities or individuals with
particular reference to their effect on the environment and on the conservation, development and utilization of natural resources; and (5) a program for remedying the
deficiencies of existing programs and activities, together with recommendations for legislation.

Sec. 202 [42 USC § 4342].

There is created in the Executive Office of the President a Council on Environmental Quality (hereinafter referred to as the "Council"). The Council shall be composed of three
members who shall be appointed by the President to serve at his pleasure, by and with the advice and consent of the Senate. The President shall designate one of the
members of the Council to serve as Chairman. Each member shall be a person who, as a result of his training, experience, and attainments, is exceptionally well qualified to
analyze and interpret environmental trends and information of all kinds; to appraise programs and activities of the Federal Government in the light of the policy set forth in title
| of this Act; to be conscious of and responsive to the scientific, economic, social, aesthetic, and cultural needs and interests of the Nation; and to formulate and recommend
national policies to promote the improvement of the quality of the environment.

Sec. 203 [42 USC § 4343].

(a) The Council may employ such officers and employees as may be necessary to carry out its functions under this Act. In addition, the Council may employ and fix the
compensation of such experts and consultants as may be necessary for the carrying out of its functions under this Act, in accordance with section 3109 of title 5, United States
Code (but without regard to the last sentence thereof).

(b) Notwithstanding section 1342 of Title 31, the Council may accept and employ voluntary and uncompensated services in furtherance of the purposes of the Council.
Sec. 204 [42 USC § 4344].
It shall be the duty and function of the Council --

1.  to assist and advise the President in the preparation of the Environmental Quality Report required by section 201 [42 USC § 4341] of this title;

2. to gather timely and authoritative information concerning the conditions and trends in the quality of the environment both current and prospective, to analyze and
interpret such information for the purpose of determining whether such conditions and trends are interfering, or are likely to interfere, with the achievement of the
policy set forth in title | of this Act, and to compile and submit to the President studies relating to such conditions and trends;

3.  toreview and appraise the various programs and activities of the Federal Government in the light of the policy set forth in title | of this Act for the purpose of
determining the extent to which such programs and activities are contributing to the achievement of such policy, and to make recommendations to the President
with respect thereto;

4.  to develop and recommend to the President national policies to foster and promote the improvement of environmental quality to meet the conservation, social,
economic, health, and other requirements and goals of the Nation;

5.  to conduct investigations, studies, surveys, research, and analyses relating to ecological systems and environmental quality;

6.  to document and define changes in the natural environment, including the plant and animal systems, and to accumulate necessary data and other information for a
continuing analysis of these changes or trends and an interpretation of their underlying causes;

7.  toreport at least once each year to the President on the state and condition of the environment; and

8.  to make and furnish such studies, reports thereon, and recommendations with respect to matters of policy and legislation as the President may request.
Sec. 205 [42 USC § 4345].
In exercising its powers, functions, and duties under this Act, the Council shall --

1. consult with the Citizens' Advisory Committee on Environmental Quality established by Executive Order No. 11472, dated May 29, 1969, and with such
representatives of science, industry, agriculture, labor, conservation organizations, State and local governments and other groups, as it deems advisable; and



2. utilize, to the fullest extent possible, the services, facilities and information (including statistical information) of public and private agencies and organizations, and
individuals, in order that duplication of effort and expense may be avoided, thus assuring that the Council's activities will not unnecessarily overlap or conflict with
similar activities authorized by law and performed by established agencies.

Sec. 206 [42 USC § 4346].

Members of the Council shall serve full time and the Chairman of the Council shall be compensated at the rate provided for Level Il of the Executive Schedule Pay Rates [5
USC § 5313]. The other members of the Council shall be compensated at the rate provided for Level IV of the Executive Schedule Pay Rates [5 USC § 5315].

Sec. 207 [42 USC § 43463].

The Council may accept reimbursements from any private nonprofit organization or from any department, agency, or instrumentality of the Federal Government, any State, or
local government, for the reasonable travel expenses incurred by an officer or employee of the Council in connection with his attendance at any conference, seminar, or
similar meeting conducted for the benefit of the Council.

Sec. 208 [42 USC § 4346b].

The Council may make expenditures in support of its international activities, including expenditures for: (1) international travel; (2) activities in implementation of international
agreements; and (3) the support of international exchange programs in the United States and in foreign countries.

Sec. 209 [42 USC § 4347].

There are authorized to be appropriated to carry out the provisions of this chapter not to exceed $300,000 for fiscal year 1970, $700,000 for fiscal year 1971, and $1,000,000
for each fiscal year thereafter.

The Environmental Quality Improvement Act, as amended (Pub. L. No. 91- 224, Title I, April 3, 1970; Pub. L. No. 97-258, September 13, 1982; and Pub. L. No. 98-581,
October 30, 1984.

42 USC §4372.

(a) There is established in the Executive Office of the President an office to be known as the Office of Environmental Quality (hereafter in this chapter referred to
as the "Office"). The Chairman of the Council on Environmental Quality established by Public Law 91-190 shall be the Director of the Office. There shall be in the
Office a Deputy Director who shall be appointed by the President, by and with the advice and consent of the Senate.

(b) The compensation of the Deputy Director shall be fixed by the President at a rate not in excess of the annual rate of compensation payable to the Deputy
Director of the Office of Management and Budget.

(c) The Director is authorized to employ such officers and employees (including experts and consultants) as may be necessary to enable the Office to carry out its
functions ;under this chapter and Public Law 91-190, except that he may employ no more than ten specialists and other experts without regard to the provisions of
Title 5, governing appointments in the competitive service, and pay such specialists and experts without regard to the provisions of chapter 51 and subchapter Il|
of chapter 53 of such title relating to classification and General Schedule pay rates, but no such specialist or expert shall be paid at a rate in excess of the
maximum rate for GS-18 of the General Schedule under section 5332 of Title 5.

(d) In carrying out his functions the Director shall assist and advise the President on policies and programs of the Federal Government affecting environmental
quality by --

1.  providing the professional and administrative staff and support for the Council on Environmental Quality established by Public Law 91- 190;

2. assisting the Federal agencies and departments in appraising the effectiveness of existing and proposed facilities, programs, policies, and activities of
the Federal Government, and those specific major projects designated by the President which do not require individual project authorization by
Congress, which affect environmental quality;

3. reviewing the adequacy of existing systems for monitoring and predicting environmental changes in order to achieve effective coverage and efficient
use of research facilities and other resources;

4. promoting the advancement of scientific knowledge of the effects of actions and technology on the environment and encouraging the development of
the means to prevent or reduce adverse effects that endanger the health and well-being of man;

5.  assisting in coordinating among the Federal departments and agencies those programs and activities which affect, protect, and improve environmental
quality;

6.  assisting the Federal departments and agencies in the development and interrelationship of environmental quality criteria and standards established
throughout the Federal Government;

7.  collecting, collating, analyzing, and interpreting data and information on environmental quality, ecological research, and evaluation.

(e) The Director is authorized to contract with public or private agencies, institutions, and organizations and with individuals without regard to section 3324(a) and
(b) of Title 31 and section 5 of Title 41 in carrying out his functions.

42 USC § 4373. Each Environmental Quality Report required by Public Law 91-190 shall, upon transmittal to Congress, be referred to each standing committee having
jurisdiction over any part of the subject matter of the Report.

42 USC § 4374. There are hereby authorized to be appropriated for the operations of the Office of Environmental Quality and the Council on Environmental Quality not to
exceed the following sums for the following fiscal years which sums are in addition to those contained in Public Law 91- 190:

(a) $2,126,000 for the fiscal year ending September 30, 1979.
(b) $3,000,000 for the fiscal years ending September 30, 1980, and September 30, 1981.
(c) $44,000 for the fiscal years ending September 30, 1982, 1983, and 1984.
(d) $480,000 for each of the fiscal years ending September 30, 1985 and 1986.
42 USC § 4375.

(a) There is established an Office of Environmental Quality Management Fund (hereinafter referred to as the "Fund”) to receive advance payments from other
agencies or accounts that may be used solely to finance --

1.  study contracts that are jointly sponsored by the Office and one or more other Federal agencies; and
2. Federal interagency environmental projects (including task forces) in which the Office participates.
(b) Any study contract or project that is to be financed under subsection (a) of this section may be initiated only with the approval of the Director.

(c) The Director shall promulgate regulations setting forth policies and procedures for operation of the Fund.
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SeC. 601. DEFINITIONS [CITE: 5USC 601]

For purposes of this chapter—

@
)

the term “agency” means an agency as defined in section 551(1) of thistitle;

the term “rule’ means any rule for which the agency publishes a generd notice of
proposed rulemaking pursuant to section 553(b) of thistitle, or any other law, including
any rule of generd applicability governing Federa grantsto State and local
governments for which the agency provides an opportunity for notice and public
comment, except that the term “rule’” does not include arule of particular gpplicability
relaing to rates, wages, corporate or financia structures or reorganizations thereof,
prices, facilities, appliances, services, or alowances therefor or to vauations, costs or
accounting, or practices relating to such rates, wages, structures, prices, appliances,
services, or allowances,

Source: Title5, Part |, Chapter 6
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3

(4)

Q)

(6)

()

the term “smdll business’ has the same meaning asthe term “smadl business concern’
under section 3 of the Smadl Business Act, unless an agency, after consultation with the
Office of Advocacy of the Smdl Business Administration and after opportunity for
public comment, establishes one or more definitions of such term which are appropriate
to the ectivities of the agency and publishes such definition(s) in the Federd Regider;

the term “smdl organization” means any not-for-profit enterprise which isindependently
owned and operated and is not dominant in its field, unless an agency establishes, after
opportunity for public comment, one or more definitions of such term which are
gppropriate to the activities of the agency and publishes such definition(s) in the Federd
Regiger;

the term “smdl governmentad jurisdiction” means governments of cities, counties, towns,
townships, villages, school didricts, or specid didricts, with a population of less than
fifty thousand, unless an agency establishes, after opportunity for public comment, one
or more definitions of such term which are gppropriate to the activities of the agency
and which are based on such factors aslocation in rurd or sparsely populated areas or
limited revenues due to the population of such jurisdiction, and publishes such
definition(s) in the Federd Regiger;

the term “smadll entity” shdl have the same meaning as the terms “smdl busness’, “smdll
organization” and “smdl governmenta jurisdiction” defined in paragraphs (3), (4) and
(5) of this section; and

the term “collection of information” --

(A)  meansthe obtaining, causing to be obtained, soliciting, or requiring the
disclosure to third parties or the public, of facts or opinions by or for an agency,
regardless of form or format, caling for either--

) answersto identica questions posed to, or identicd reporting or
recordkeeping requirements imposed on, 10 or more persons, other
than agencies, ingrumentdities, or employees of the United States; or

@i answers to questions posed to agencies, insrumentdities, or employees
of the United States which are to be used for general statistical
purposes; and

(B)  shdl not include a collection of information described under section 3518(c)(1)
of title 44, United States Code.

Source: Title5, Part |, Chapter 6
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8 recordkeeping requirement.--The term “ recordkeegping requirement” means a
requirement imposed by an agency on persons to maintain specified records.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1165; amended Pub. L. 104-121, title |1, Sec. 241(8)(2), Mar. 29,
1996, 110 Stat. 864.)

SEC. 602. REGULATORY AGENDA [CITE: 5USC 602]

@

(b)

(©

(d)

During the months of October and April of each year, each agency shdl publish in the Federd
Regiger aregulatory flexibility agendawhich shdl contain--

Q) abrief description of the subject area of any rule which the agency expects to propose
or promulgate which islikely to have a sgnificant economic impact on a subgantia
number of smdl entities;

2 asummary of the nature of any such rule under consideration for each subject area
listed in the agenda pursuant to paragraph (1), the objectives and legd basisfor the
issuance of the rule, and an approximate schedule for completing action on any rule for
which the agency hasissued a genera notice of proposed  rulemaking; and

3 the name and telephone number of an agency officia knowledgeable concerning the
itemslisted in paragraph (1).

Each regulatory flexibility agenda shdl be transmitted to the Chief Counsd for Advocacy of the
Smdl Busness Adminigration for comment, if any.

Each agency shdl endeavor to provide notice of each regulatory flexibility agendato small
entities or their representatives through direct notification or publication of the agendain
publications likely to be obtained by such smdl entities and shal invite comments upon each
subject area on the agenda.

Nothing in this section precludes an agency from consdering or acting on any matter not
included in aregulatory flexibility agenda, or requires an agency to consider or act on any
meatter listed in such agenda.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1166.)

Source: Title5, Part |, Chapter 6
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SEC. 603. INITIAL REGULATORY FLEXIBILITY ANALYS'S [CITE: 5USC 603]

@ Whenever an agency isrequired by section 553 of thistitle, or any other law, to publish genera
notice of proposed rulemaking for any proposed rule, or publishes a notice of proposed
rulemaking for an interpretetive rule involving the interna revenue laws of the United States, the
agency shdl prepare and make available for public comment an initid regulatory flexibility
andyss. Such andysis shdl describe the impact of the proposed rule on small entities. The
initia regulatory flexibility andyss or asummary shdl be published in the Federd Regidter a the
time of the publication of generd notice of proposed rulemaking for therule. The agency shdl
tranamit a copy of theinitid regulatory flexibility analysis to the Chief Counsd for Advocacy of
the Smdl Busness Adminigration. In the case of an interpretative rule involving the internd
revenue laws of the United States, this chapter appliesto interpretative rules published in the
Federd Register for codification in the Code of Federal Regulations, but only to the extent that
such interpretative rules impose on smdl entities a collection of information requirement.

(b) Each initid regulatory flexibility anayss required under this section shdl contain--
@ adescription of the reasons why action by the agency is being considered;
2 asuccinct statement of the objectives of, and lega basisfor, the proposed rule;

3 adescription of and, where feasble, an estimate of the number of small entitiesto which
the proposed rule will apply;

4 adescription of the projected reporting, recordkeeping and other compliance
requirements of the proposed rule, including an estimate of the classes of smdl entities
which will be subject to the requirement and the type of professond skills necessary for
preparation of the report or record;

) an identification, to the extent practicable, of al rlevant Federa rules which may
duplicate, overlap or conflict with the proposed rule.

(© Each initid regulatory flexibility andyss shdl dso contain a description of any sgnificant
dternatives to the proposed rule which accomplish the stated objectives of gpplicable statutes
and which minimize any sgnificant economic impact of the proposed rule on smdl entities.
Consgtent with the stated objectives of gpplicable statutes, the andysis shdl discuss sgnificant
aterndtives such as-

@ the establishment of differing compliance or reporting requirements or timetables that
take into account the resources available to smdl entities;

Source: Title5, Part |, Chapter 6
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(b)

(©
(d)

the clarification, consolidation, or smplification of compliance and reporting
requirements under the rule for such smal entities;

the use of performance rather than design standards; and

an exemption from coverage of the rule, or any part thereof, for such smdl entities.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1166; amended Pub. L. 104-121, title |1, Sec. 241(8)(1), Mar. 29,
1996, 110 Stat. 864.)

SEC. 604. FINAL REGULATORY FLEXIBILITY ANALYSIS [CITE: 5USC 604]

@

When an agency promulgates afina rule under section 553 of thistitle, after being required by
that section or any other law to publish a genera notice of proposed rulemaking, or
promulgates afind interpretative rule involving the interna revenue laws of the United States as
described in section 603(a), the agency shdl prepare afind regulatory flexibility andyss. Each
find regulaory flexibility andyss shadl contain--

@
@)

3

(4)

Q)

asuccinct statement of the need for, and objectives of, the rule;

asummary of the Sgnificant issues raised by the public comments in response to the
initia regulatory flexibility analyss, a summary of the assessment of the agency of such
issues, and a statement of any changes made in the proposed rule as aresult of such
comments,

adescription of and an estimate of the number of samdl entities to which the rule will
aoply or an explanation of why no such esimateis avallable;

adescription of the projected reporting, recordkeeping and other compliance
requirements of the rule, including an estimate of the dasses of amadl entities which will
be subject to the requirement and the type of professiona skills necessary for
preparation of the report or record; and

adescription of the steps the agency has taken to minimize the significant economic
impact on small entities consistent with the stated objectives of gpplicable satutes,
including a statement of the factud, policy, and legd reasons for sdecting the dternative
adopted in the find rule and why each one of the other significant dternativesto therule
congdered by the agency which affect the impact on smal entities was regjected.

Source: Title5, Part |, Chapter 6
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(b) The agency shdl make copies of the find regulatory flexibility andyss available to members of
the public and shdl publish in the Federa Register such anadlysis or a summary thereof.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1167; amended Pub. L. 104-121, title 11, Sec. 241(b), Mar. 29,
1996, 110 Stat. 864.)

SEC. 605. AVOIDANCE OF DUPLICATIVE OR UNNECESSARY ANALYSES [CITE: 5USC 605]

@ Any Federd agency may perform the analyses required by sections 602, 603, and 604 of this
title in conjunction with or as apart of any other agenda or andysis required by any other law if
such other analysis satisfies the provisions of such sections.

(b) Sections 603 and 604 of thistitle shal not gpply to any proposed or find ruleif the head of the
agency certifies that the rule will not, if promulgated, have a Sgnificant economic impact on a
subgtantial number of smdl entities. If the head of the agency makes a certification under the
preceding sentence, the agency shdl publish such certification in the Federd Regider at thetime
of publication of genera notice of proposed rulemaking for the rule or at the time of publication
of thefind rule, dong with a satement providing the factud bassfor such cetification. The
agency shdl provide such certification and statement to the Chief Counsdl for Advocacy of the
Smdl Busness Adminigtration.

(© In order to avoid duplicative action, an agency may condder a series of closdly related rules as
one rule for the purposes of sections 602, 603, 604 and 610 of thistitle.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1167; amended Pub. L. 104-121, title 11, Sec. 243(a), Mar. 29,
1996, 110 Stat. 866.)

SEC. 606. EFFECT ON OTHER LAW [CITE: 5 USC 606]

The requirements of sections 603 and 604 of thistitle do not dter in any manner standards
otherwise gpplicable by law to agency action.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1168.)

Source: Title5, Part |, Chapter 6
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SEC. 607. PREPARATION OF ANALYSES [CITE: 5USC 607]

In complying with the provisons of sections 603 and 604 of thistitle, an agency may provide

either aquantifiable or numerica description of the effects of a proposed rule or dternativesto the
proposed rule, or more generd descriptive statements if quantification is not practicable or reliable.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1168.)

SEC. 608. PROCEDURE FOR WAIVER OR DELAY OF COMPLETION [CITE: 5USC 608

@

(b)

An agency head may waive or delay the completion of some or al of the requirements of
section 603 of thistitle by publishing in the Federd Regigter, not later than the date of
publication of the find rule, awritten finding, with reasons therefor, that the find ruleis being
promulgated in response to an emergency that makes compliance or timely compliance with the
provisons of section 603 of thistitle impracticable.

Except as provided in section 605(b), an agency head may not waive the requirements of
section 604 of thistitle. An agency heed may delay the completion of the requirements of
section 604 of thistitle for a period of not more than one hundred and eighty days after the date
of publication in the Federd Regigter of afind rule by publishing in the Federd Regigter, not
later than such date of publication, awritten finding, with reasons therefor, thet the find ruleis
being promulgated in response to an emergency that makes timely compliance with the
provisons of section 604 of thistitle impracticable. If the agency has not prepared afind
regulatory analysis pursuant to section 604 of thistitle within one hundred and eighty days from
the date of publication of the fina rule, such rule shdl lgpse and have no effect. Such rule shdll
not be repromulgated until afind regulatory flexibility andyss has been completed by the

agency.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1168.)

SEC. 609. PROCEDURESFOR GATHERING COMMENTS [CITE: 5USC 609]

@

When any ruleis promulgated which will have a Sgnificant economic impact on a substantia
number of smal entities, the head of the agency promulgating the rule or the officid of the
agency with gatutory responghility for the promulgation of the rule shdl assure that smal
entities have been given an opportunity to participate in the rulemaking for the rule through the
reasonable use of techniques such as-

Source: Title5, Part |, Chapter 6
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@

)

3
(4)

Q)

the incluson in an advanced notice of proposed rulemaking, if issued, of a satement
that the proposed rule may have a sgnificant economic effect on a substantia number of
amd| entities;

the publication of generd notice of proposed rulemaking in publications likely to be
obtained by smdl entities;

the direct natification of interested smdl entities;

the conduct of open conferences or public hearings concerning the rule for small entities
including soliciting and recaiving comments over computer networks, and

the adoption or modification of agency procedura rules to reduce the cost or
complexity of participation in the rulemaking by smdl entities.

(b) Prior to publication of an initid regulatory flexibility analyss which a covered agency is required
to conduct by this chapter—

@

@)

3

(4)

acovered agency shdl notify the Chief Counsel for Advocacy of the Smdl Busness
Adminigtration and provide the Chief Counsd with information on the potentia impacts
of the proposad rule on smdll entities and the type of smal entities that might be
affected;

not later than 15 days after the date of receipt of the materias described in paragraph

(1), the Chief Counsd shdl identify individuas representative of affected small entities

for the purpose of obtaining advice and recommendations from those individua s about
the potentia impacts of the proposed rule;

the agency shdl convene areview pand for such rule congsting whally of full time
Federd employees of the office within the agency responsible for carrying out the
proposed rule, the Office of Information and Regulatory Affairs within the Office of
Management and Budget, and the Chief Counsd;

the pand shdl review any materid the agency has prepared in connection with this
chapter, including any draft proposed rule, collect advice and recommendations of each
individua small entity representative identified by the agency after consultation with the
Chief Counsdl, on issues related to subsections 603(b), paragraphs (3), (4) and (5) and
603(c);

Source: Title5, Part |, Chapter 6
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(©

(d)

(€

) not later than 60 days after the date a covered agency convenes areview pand
pursuant to paragraph (3), the review pane shdl report on the comments of the small
entity representatives and its findings as to issues related to subsections 603(b),
paragraphs (3), (4) and (5) and 603(c), provided that such report shall be made public
as part of the rulemaking record; and

(6) where appropriate, the agency shdl modify the proposed rule, theinitid regulatory
flexibility andysis or the decison on whether an initid regulatory flexibility andydsis
required.

An agency may inits discretion gpply subsection (b) to rules that the agency intends to certify
under subsection 605(b), but the agency believes may have a grester than de minimis
impact on a subgtantiad number of smal entities.

For purposes of this section, the term “covered agency” means the Environmental Protection
Agency and the Occupationd Safety and Health Adminigtration of the Department of Labor.

The Chief Counsd for Advocacy, in consultation with the individuas identified in subsection
(b)(2), and with the Adminigrator of the Office of Information and Regulatory Affars within the
Office of Management and Budget, may waive the requirements of subsections (b)(3), (b)(4),
and (b)(5) by including in the rulemaking record a written finding, with reasons therefor, that
those requirements would not advance the effective participation of smdl entitiesin the
rulemaking process. For purposes of this subsection, the factors to be considered in making
such afinding are asfollows.

@ In developing a proposed rule, the extent to which the covered agency consulted with
individuass representative of affected small entities with respect to the potentia impacts
of the rule and took such concerns into consderation.

2 Specid circumstances requiring prompt issuance of the rule.

3 Whether the requirements of subsection (b) would provide the individuas identified in
subsection (b)(2) with a competitive advantage relaive to other smdl entities.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1168; amended Pub. L. 104-121, title 1, Sec. 244(a), Mar. 29,
1996, 110 Stat. 867.)
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SEC. 610. PERIODIC REVIEW OF RULES [CITE: 5 USC 610]

@ Within one hundred and eighty days after the effective date of this chapter, each agency shdl
publish in the Federd Register aplan for the periodic review of the rulesissued by the agency
which have or will have a 9gnificant economic impact upon a subgtantia number of smdl
entities. Such plan may be amended by the agency a any time by publishing the revison in the
Federa Register. The purpose of the review shdl be to determine whether such rules should
be continued without change, or should be amended or rescinded, consistent with the stated
objectives of gpplicable gatutes, to minimize any sgnificant economic impact of the rules upon
asubgtantial number of such amdl entities. The plan shdl provide for the review of al such
agency rules exigting on the effective date of this chapter within ten years of that date and for
the review of such rules adopted after the effective date of this chapter within ten years of the
publication of such rulesasthefind rule. If the head of the agency determines that completion
of the review of exiding rulesis not feasble by the established date, he shal so certify ina
statement published in the Federd Register and may extend the completion date by one year a
atimefor atota of not more than five years.

(b) In reviewing rules to minimize any significant economic impact of the rule on a subgtantia
number of smal entities in a manner congstent with the stated objectives of gpplicable satutes,
the agency shdl consder the following factors--

@ the continued need for the rule;
2 the nature of complaints or comments received concerning the rule from the public;
3 the complexity of therule;

4 the extent to which the rule overlaps, duplicates or conflicts with other Federd rules,
and, to the extent feasible, with State and loca governmentd rules; and

) the length of time since the rule has been evauated or the degree to which technology,
economic conditions, or other factors have changed in the area affected by the rule.

(© Each year, each agency shdl publish in the Federd Register aligt of the ruleswhich have a
ggnificant economic impact on a substantiad number of smdl entities, which are to be reviewed
pursuant to this section during the succeeding twelve months. The ligt shal include a brief
description of each rule and the need for and legal basis of such rule and shdl invite public
comment upon therule,

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1169.)
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SEC. 611. JUDICIAL REVIEW [CITE: 5USC 611]

@ Q) For any rule subject to this chapter, asmall entity that is adversely affected or aggrieved
by find agency action is entitled to judicid review of agency compliance with the
requirements of sections 601, 604, 605(b), 608(b), and 610 in accordance with
chapter 7. Agency compliance with sections 607 and 609(a) shall be judicialy
reviewable in connection with judicid review of section 604.

2 Each court having jurisdiction to review such rule for compliance with section 553, or
under any other provison of law, shdl have jurisdiction to review any cdaims of
noncompliance with sections 601, 604, 605(b), 608(b), and 610 in accordance with
chapter 7. Agency compliance with sections 607 and 609(a) shall be judicialy
reviewable in connection with judicid review of section 604.

3 (A) A gndl entity may seek such review during the period beginning on the date of
fina agency action and ending one year later, except that where a provison of
law requires that an action chalenging afind agency action be commenced
before the expiration of one year, such lesser period shal apply to an action for
judicid review under this section.

(B) In the case where an agency delays the issuance of afind regulatory flexibility
andysis pursuant to section 608(b) of this chapter, an action for judicid review
under this section shdl befiled not later than--

() one year after the date the andlyss is made available to the public, or

(i) where aprovison of law requires that an action chdlenging afind
agency regulation be commenced before the expiration of the 1-year
period, the number of days specified in such provison of law that is
after the date the andlysis is made available to the public.

4 In granting any relief in an action under this section, the court shall order the agency to
take corrective action consstent with this chapter and chapter 7, including, but not
limited to--

@ remanding the rule to the agency, and

2 deferring the enforcement of the rule againgt smdl entities unless the court finds
that continued enforcement of the ruleisin the public intere.

Source: Title5, Part |, Chapter 6
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(b)

(©

(d)

) Nothing in this subsection shdl be congtrued to limit the authority of any court to stay
the effective date of any rule or provision thereof under any other provison of law or to
grant any other relief in addition to the requirements of this section.

In an action for thejudicid review of arule, the regulatory flexibility andyssfor such rule,
including an analysis prepared or corrected pursuant to paragraph ()(4), shal condtitute part of
the entire record of agency action in connection with such review.

Compliance or noncompliance by an agency with the provisons of this chapter shal be subject
to judicia review only in accordance with this section.

Nothing in this section bars judicid review of any other impact satement or Smilar andysis
required by any other law if judicid review of such statement or andyssis otherwise permitted
by law.

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1169; amended Pub. L. 104-121, title 1, Sec. 242, Mar. 29,
1996, 110 Stat. 865.)

SEC. 612. REPORTSAND INTERVENTION RIGHTS [CITE: 5USC 612]

@

(b)

()

The Chief Counsd for Advocacy of the Smdl Business Adminigtration shal monitor agency
compliance with this chapter and shall report at least annually thereon to the President and to
the Committees on the Judiciary and Smal Business of the Senate and House of
Representatives.

The Chief Counsd for Advocacy of the Smal Business Adminidration is authorized to gppear
asamicus curiae in any action brought in a court of the United Statesto review arule. Inany
such action, the Chief Counsdl is authorized to present his or her views with respect to
compliance with this chapter, the adequacy of the rulemaking record with respect to small
entities and the effect of the rule on small entities.

A court of the United States shdl grant the application of the Chief Counsdl for Advocacy of
the Small Business Adminitration to gppear in any such action for the purposes described in
subsection (b).

(Added Pub. L. 96-354, Sec. 3(a), Sept. 19, 1980, 94 Stat. 1170; amended Pub. L. 104-121, title 11, Sec. 243(b), Mar. 29,
1996, 110 Stat. 866.)
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VEHICLES MANUFACTURED FOR OTHER THAN THE CANADIAN MARKET—Continued

Manufacturer VSP VSA | VCP Model type(s) Body Model year(s)
Toyota 328 | i | s 1996
Toyota 200 | oo | e 1987-1988
Triumph (MC) .ccoeviiiriene 1< 1 I AR IR 1995-1999
Triumph (MC) 409 | e | e 1982
Vespa (MC) ..... 378 | i | e ET2, ET4 2001-2002
Volkswagen ..... 306 | coeveenn | e Eurovan 1993-1994
Volkswagen ..... <102 I I Golf ........ 1988
Volkswagen ..... 159 | vt | e Golf ........ 1987
Volkswagen ..... 92 | i | s Golf lll ....... 1993
Volkswagen ..... 467 | e | e Golf Rallye ... 1989
Volkswagen ..... £ IR I Golf Rallye .................... 1988
Volkswagen ..... 149 | i | e GTI (Canadian market) 1991
Volkswagen ..... 274 | i | e Jetta ..o 1994-1996
Volkswagen ..... 148 | i | e Passat 4-door Sedan 1992
Volkswagen ..... 42 | | s SCirocco ......cccevuieunnne 1986
Volkswagen ..... 251 | e | s Transporter .. 1990
Volkswagen .........cccceeeeene 284 | i | e TranSPOMer ......ccoiiiiiiiie e 1988-1989
Volvo 43 | e | e 262C ..o 1981
Volvo 137 | s | e 740 GL ..... 1992
Volvo 87 | e | e 740 Sedan ... 1988
Volvo 286 | oceeees | e 850 Turbo .... 1995-1998
Volvo 95 | it | e 940 GL e 1993
Volvo 137 | e | e 940 GL it 1992
VOIVO .o 132 | i | e 945 GL oo 1994
VOIVO ..o 176 | oo | e 960 Sedan & Wagon 1994
VOIVO .o 434 | i | e C70 e 2000
VOIVO oo 335 | i | e S70 ... 1998-2000
Yamaha (MC) .....cccccvvevennenne 113 | i | e FJ1200 (4 CR) 1991
Yamaha (MC) ....ccccovvvvven | wvriieens 23 | FJR 1300 ......... 2002
Yamaha (MC) .....cccccvvevennenne €110 0 I IR R1 e 2000
Yamaha (MC) .....ccccervvenuenne 171 | i | RD-350 1983
Yamaha (MC) ......cccceoevreene 301 | covevees | e VIFAQO ittt 1990-1998

Issued on: September 15, 2006.
Nicole R. Nason,
Administrator.
[FR Doc. 06—8260 Filed 9—25-06; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 051128312-6192-02; 1.D.
111605A]

RIN 0648—-AS15

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Shrimp
Fishery of the Gulf of Mexico;
Amendment 13

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMF'S issues this final rule to
implement Amendment 13 to the
Fishery Management Plan for the
Shrimp Fishery of the Gulf of Mexico
(Amendment 13), as prepared and

submitted by the Gulf of Mexico Fishery
Management Council (Council). This
final rule establishes a 10-year
moratorium on issuance of Federal Gulf
shrimp vessel permits; requires owners
of vessels fishing for or possessing royal
red shrimp from the Gulf of Mexico
exclusive economic zone (EEZ) to have
a royal red shrimp endorsement;
requires owners or operators of all
federally permitted Gulf shrimp vessels
to report information on landings and
vessel and gear characteristics; and
requires vessels selected by NMFS to
carry observers and/or install an
electronic logbook provided by NMFS.
In addition, Amendment 13 establishes
biological reference points for penaeid
shrimp and status determination criteria
for royal red shrimp. The intended
effects of this final rule are to provide
essential fisheries data, including
bycatch data, needed to improve
management of the fishery and to
control access to the fishery. Finally,
NMFS informs the public of the
approval by the Office of Management
and Budget (OMB) of the collection-of-
information requirements contained in
this final rule and publishes the OMB
control numbers for those collections.

DATES: This final rule is effective
October 26, 2006.

ADDRESSES: Copies of the Final
Regulatory Flexibility Analysis (FRFA)
may be obtained from Steve Branstetter,
NMFS, Southeast Regional Office, 263
13th Avenue South, St. Petersburg, FL
33701; telephone 727-824-5305; fax
727-824-5308; e-mail
Steve.Branstetter@noaa.gov.

Comments regarding the burden-hour
estimates or other aspects of the
collection-of-information requirements
contained in this proposed rule may be
submitted in writing to Jason Rueter at
the Southeast Regional Office address
(above) and to David Rostker, Office of
Management and Budget (OMB), by e-
mail at David Rostker@omb.eop.gov, or
by fax to 202—395-7285.

FOR FURTHER INFORMATION CONTACT:
Steve Branstetter, telephone: 727-551—
5796; fax: 727-824-5308; e-mail:
Steve.Branstetter@noaa.gov.

SUPPLEMENTARY INFORMATION: The
shrimp fishery in the Gulf of Mexico is
managed under the FMP. The FMP was
prepared by the Council and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 622.

On November 23, 2005, NMFS
published a notice of availability of
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Amendment 13 and requested public
comment (70 FR 70780). On April 5,
2006, NMFS published the proposed
rule to implement Amendment 13 and
requested public comment on the
proposed rule (71 FR 17062). NMFS
approved Amendment 13 on February
21, 2006. The rationale for the measures
in Amendment 13 is provided in the
amendment and in the preamble to the
proposed rule and is not repeated here.

Comments and Responses

Following is a summary of the
comments NMFS received on
Amendment 13 and the proposed rule
and the respective NMFS’ responses.

Comment 1: Penaeid shrimp stocks
are not overfished or undergoing
overfishing, thus, there is no biological
reason for a moratorium on the issuance
of new vessel permits in the Gulf
penaeid shrimp fishery. The only
rationale for such action is based on
economics, in violation of national
standard 5.

Response: NMFS disagrees there is no
biological reason to establish a
moratorium in the Gulf shrimp fishery.
Although shrimp stocks are not
overfished or undergoing overfishing,
shrimp effort directly impacts bycatch
species, such as the overfished red
snapper stock. The intent of the
moratorium is to cap the fishery at its
recent level of participants and reduce
the possibility of future entry into the
fishery should the currently poor
economic situation change. Capping
participation in the fishery reduces the
potential for future increases in red
snapper bycatch and improves the
probability of rebuilding this overfished
stock.

Comment 2: The Council violated the
National Environmental Policy Act and
the Administrative Procedures Act by
taking final action on an incomplete
document. As requested by the Council,
NMFS presented new information to the
Council as a hand-out at the meeting.
The Council members had little time to
review the new information before
taking final action on the amendment.
The completed analyses were not
incorporated into the document when
the Council voted to submit the
amendment to the Secretary of
Commerce.

Response: At its March 2005 meeting,
the Council added new alternatives to
the document to consider a more recent
control date for the fishery. One
possible date was May 2, 2005. Analyses
of the impacts of this potential control
date could not be entirely completed
prior to the Council’s review of the
document during its May 11-12, 2005,
meeting. NMFS’ preliminary results

presented to the Council at the May
2005 meeting did provide comparative
information among the various
alternatives, and the results did not
change with subsequent post-meeting
completion of the analytical report.
Therefore, the information before the
Council at its May 2005 meeting was
accurate, and provided the Council with
a sound basis for making an informed
decision. The verbatim minutes of the
May 2005 Council meeting illustrate the
extensive and informed discussions
among Council members regarding the
comparative impacts and benefits
attributable to the various control date
alternatives.

Comment 3: The Council considered
more current control date alternatives
based on public input at the March 2005
meeting from Asian American shrimp
fishermen who were not aware permits
had been required since December 5,
2002. By adding the new alternatives for
a control date, including the May 2,
2005, date, the Council led the public to
believe a change to a May 2, 2005,
control date was likely. In previous
actions to establish permit moratoria in
the reef fish fishery, the Council revised
control dates to more current dates to
better ensure inclusion of active
participants. Had the Council chosen
the May 2, 2005, control date, an
additional 285 vessels would have
qualified for a moratorium permit.
Maintaining the December 6, 2003,
control date specifically affects small
isolated fishing communities in
violation of national standard 8.

Response: Between December 5, 2002,
and May 2, 2005, 2,951 vessels had been
issued Federal shrimp permits. Of those,
285 would not meet the December 6,
2003, control date; therefore, the
number of permitted vessels under the
moratorium would be 2,666. Of the 285
ineligible vessels, NMFS determined
126 were not active in the fishery during
2002 (the last year of data available
during the time the Council deliberated
on this issue), and may no longer be in
the fishery. In addition, 87 of the
remaining 159 active vessels only
operated in state waters. Therefore,
NMEF'S estimated 72 vessels active in the
EEZ fishery would be excluded under
the moratorium. Of these vessels, 45 are
large and 27 are small, and NMFS
estimated most of the impacts would be
imposed on the 45 large vessels; the
small vessels were more likely to
continue fishing in state waters.
Nevertheless, vessels can continue to
fish in the EEZ by obtaining a
moratorium permit through transfer.
Given the number of inactive permits
identified in the analysis, NMFS
believes many latent permits currently

exist. Although at the present time it is
not possible to assess the impacts of the
very active 2005 hurricane season on
the shrimp fleet, many vessels were
damaged or stranded on land. These
vessels may or may not become active
in the fishery again. It is unknown how
many were already inactive.
Nevertheless, under the moratorium,
owners of vessels permitted prior to the
December 6, 2003, control date will be
eligible for a moratorium permit.
Therefore, there is expected to be a
surplus of moratorium permits available
for those owners of vessels who did not
qualify but wish to continue
participating in the fishery. Thus, NMFS
disagrees that the moratorium is in
violation of national standard 8. The
moratorium is intended to reduce
speculation in the fishery, cap capacity,
and provide for the sustained
participation of dependent fishing
communities. With the availability of
moratorium permits through transfer
from inactive vessels, the moratorium
should not prohibit continued
participation by those wishing to do so.

Comment 4: There has been a decline
in the number of participating shrimp
vessels for the past 3 years due to
economic conditions in the fishery.
NMEFS estimates this trend is expected
to continue through 2012. Many
permitted vessels are not currently
active in the fishery because they cannot
do so profitably. Consequently, there is
no justification for a moratorium in the
foreseeable future.

Response: Although the number of
vessels has declined, until the last 2 or
3 years, effort had remained high
because of increased efficiency of the
vessels in the fishery, including new
and larger vessels that have replaced
older smaller vessels. Even so, based on
the number of permits issued in the
fishery, NMFS estimates there is still
excess capacity in the fishery, and fewer
vessels could harvest the available crop
in a more profitable manner. As noted
in the previous responses, the intent of
the moratorium is to cap the current
participation and to prevent future
expansion of the fishery should
economic conditions improve.

Comment 5: There was insufficient
notice to the industry in regard to the
permit requirement, the subsequent
control date, and the establishment of a
moratorium.

Response: Until the shrimp vessel
permit system was implemented, NMFS
did not have a specific mechanism to
contact shrimp vessel owners who
fished in the EEZ. However, NMFS
made numerous efforts to communicate
information regarding the shrimp vessel
permit requirements to the industry. In
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late 2002, NMFS distributed Gulf
shrimp vessel permit applications to
various fishermen’s associations and
unions, including Asian-American
groups, throughout the Gulf of Mexico
and South Atlantic. Outreach efforts
continued through 2003 to these various
communities regarding permit
requirements. NMFS additionally
notified the public of the final rule
establishing a requirement for a shrimp
vessel permit by publishing the final
rule in the Federal Register and
distributing news bulletins of this new
requirement throughout the southeast
region. A news bulletin was mailed in
August 2002 to all existing commercial
permit holders, all state agencies,
enforcement groups, other Federal
agencies, Sea Grant, the Gulf and
Atlantic state commissions, non-
governmental organizations, and the
media. Another news bulletin was
issued in September 2002 announcing
the December 5, 2002, effective date of
the permit requirement. This bulletin
was distributed to all Federal, state and
local government groups within NMFS’
mail lists, commercial fishing
associations, fishing clubs, recreational
fishing associations, marinas, fishing
centers, and tackle manufacturers.
NMFS additionally acquired a list of all
Gulf states shrimp license holders from
the Gulf States Marine Fisheries
Commission, and mailed a bulletin
announcing the shrimp vessel permit
requirement to each person within that
database. In addition to NMFS’ efforts
during the fall of 2002, the Council
distributed a news bulletin to its
constituent mail list as well.

When the Council voted to establish
the December 6, 2003, control date,
NMEFS notified the public of this action
by publishing a notice in the Federal
Register in April 2003, and distributed
a news bulletin to Federal, state, and
local government agencies; commercial,
recreational, and non-government
organizations and individuals; the
media; and to the existing Federal
shrimp vessel permit holders. In August
2003, NMFS issued another news
bulletin to the public as a reminder to
obtain a commercial shrimp vessel
permit before the control date. This
bulletin was distributed to the following
constituent lists: all governments;
commercial, recreational, and non-
governmental organizations and
individuals; rock shrimp permit vessel
owners and dealers; and all Gulf shrimp
permit vessel owners. The Council
distributed a news bulletin to its
constituent mail list as well.

The Council added alternatives to
establish the shrimp vessel permit
moratorium to Amendment 13 at its

May 2004 meeting. This action was
announced in its June 2004 news
bulletin. Public hearings were held on
Amendment 13 throughout the Gulf of
Mexico in February 2005. The dates and
locations of these public hearings were
published in the Federal Register as
well as in the Council’s news bulletin.
The Council heard public testimony at
its March 2005 meeting.

When the Council voted at its March
2005 meeting to add an alternative to
Amendment 13 to consider a new 2005
control date, NMFS again sent a news
bulletin to the public reminding them of
the permit requirement. In addition to
the normal distribution, including all
shrimp vessel permit holders, this
bulletin was sent to a specially created
list of more than 600 known shrimp
dealers in the Gulf of Mexico.

Comment 6: If a qualified vessel
owned by a corporation is sold, and the
corporation is then dissolved, but the
officers or individual(s) behind that
corporation bought a new vessel and
form a new corporation, is the new
corporation eligible for a moratorium
permit?

Response: Under the moratorium, a
person who lost ownership or use of a
qualified vessel after the control date,
but who obtained and permitted a
replacement vessel prior to the
publication of this final rule would be
eligible for a moratorium permit if they
can successfully demonstrate continuity
of ownership. NMFS’ permit records are
the sole basis for determining eligibility
based on permit history.

Comment 7: A person who owns a
qualified vessel and is issued a
moratorium permit will be limited in
his/her ability to sell that vessel and
upgrade to a newer vessel. Shrimp
vessels are rather specialized, with
limited other uses. The owner would
need to retain the moratorium permit for
any new vessel he/she wishes to
purchase. Without transferring the
shrimp vessel permit with the sale of
the original vessel, the value of the
original vessel will be less on the open
market, if a potential buyer wants to use
the vessel in the Gulf of Mexico shrimp
fishery. This lower value would restrict
the funds available to the owner to
purchase or make a down payment on
a newer, or larger, or more well-
equipped vessel. This could lead to an
obsolescence of the fleet.

Response: As noted in the response to
Comment #3, NMFS believes there will
be a surplus of moratorium permits
available for transfer. An owner in such
a situation as proposed by the comment
has the opportunity to acquire an
additional moratorium permit which
will allow both his original and

replacement vessel to be permitted to
continue operations in the shrimp
fishery. In addition, anecdotal evidence
indicates many of the vessels being sold,
where a different vessel is being
purchased as a replacement, are being
sold to interests outside the Gulf of
Mexico shrimp fishery.

Comment 8: There needs to be a
mechanism to allow new entrants into
the fishery if the number of moratorium
permits issued is not sufficient to allow
the fishery to harvest at maximum
sustainable yield.

Response: Should only a limited
number of moratorium permits be
issued, the Council could remove the
moratorium in a future amendment to
the FMP. However, NMFS estimates that
2,666 shrimp vessels qualify for a
moratorium permit, and this number
may represent a fleet size that is still
larger than the number of vessels
required to harvest the available annual
production of shrimp in the Gulf of
Mexico. NMFS and the Council
recognized that numerous vessels are
not currently active in the fishery due
to economic conditions, and several of
these vessels may have left the fishery.
In addition, a portion of the shrimp fleet
was damaged and perhaps lost during
the hurricanes of 2005. However, the
inactive vessels would still qualify for a
moratorium permit, and these permits
could be transferred to a new vessel and
owner should someone wish to enter the
fishery.

Royal Red Shrimp Permit Endorsement

Comment 9: There is an insignificant
number of vessels harvesting royal red
shrimp in the Gulf of Mexico. There is
no need to impose an additional cost on
these vessels by requiring an
endorsement to the commercial shrimp
vessel permit to harvest royal red
shrimp.

Response: NMFS recognizes there are
only 10-20 vessels participating in this
fishery. However, there is limited
information in regard to the catch,
effort, and costs associated with this
specialized fishery. The requirement for
a royal red shrimp endorsement to the
shrimp vessel permit will specifically
identify the universe of active or
potential royal red shrimp fishermen
and vessels, facilitating data collection
efforts applicable to this fishery.

Reporting Requirements

Comment 10: The requirement to
place electronic logbooks (ELBs) on a
sample of shrimp vessels will be too big
a burden on the industry and small
business owners, in general. There are
concerns about the reliability of the
equipment under shrimping conditions,
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and hired captains may not be able to
maintain the logbooks in a manner to
provide accurate data on bycatch.
Observers would be less of a burden for
small businesses and would provide
unbiased data.

Response: ELBs are used as a measure
of effort, not bycatch. Observers will be
placed on a second random sample of
shrimp vessels to document both effort
and bycatch. There is no burden to the
industry, or to the vessel crew, in
having an ELB onboard. The ELB is
designed to use Global Positioning
System (GPS) information to
automatically track the speed of the
vessel. A pilot program using ELBs
started in 1999, with increasing
coverage each year. The reliability of the
units, and the data product retrieved has
provided substantial new information
regarding the effort of the offshore
shrimp fishery. The basis of the ELB
program is to monitor vessel activity/
movement via the GPS. Subsequent
analyses of the data assume three things:
(1) if the vessel is not moving, it is not
fishing; (2) if the vessel is moving
slowly, it is trawling; and (3) if the
vessel is moving at a high rate of speed,
it is in transit. There is no burden or
involvement by the vessel crew in
maintaining the electronic logbook
onboard. The unit would be installed by
an industry partner working
cooperatively with NMFS, and at the
end of a trip or other time frame, would
be removed by the industry partner. The
cost of the electronic logbooks is to be
borne by NMFS, thus there is no
economic cost to the industry or small
business owner.

Comment 11: The various data
reporting requirements (ELBs, observers,
gear characterization, landings) should
be voluntary, and not a condition for
renewal of a vessel permit.

Response: The Magnuson-Stevens Act
requires the Council to establish a
standardized bycatch reporting
methodology. To ensure
standardization, any such methodology
must incorporate a random sampling
procedure that will accurately capture
the various components of the fishery.
Depending on the type of information
needed (i.e., biological, economic, or
social), a particular analysis may need
to be stratified in a specific manner. For
example, a study could be based on gear
types, areas fished, geographic location
of the participants, or size of the vessels.
The existing voluntary observer program
in the Gulf shrimp fishery illustrates the
potential for non-representative data.
Although this program has produced a
large robust data base, it repeatedly used
a small sample of vessels, primarily
with home ports located in only two of

the five Gulf states. These vessels may
not represent a random sample of the
fleet. Therefore, to ensure the ability to
create a random sample of the existing
population of shrimp fishermen and
shrimp vessels, detailed information is
needed for the entire universe of
participants. Providing the reporting
forms as part of the permit application
provides an efficient mechanism to
distribute the reporting forms to the
fishermen and for them to return the
forms when they submit their
application to renew their federal vessel
permit.

Classification

The Administrator, Southeast Region,
NMFS, determined that Amendment 13
is necessary for the conservation and
management of the Gulf shrimp fishery
and is consistent with the Magnuson-
Stevens Act and other applicable laws.

This final rule has been determined to
be significant for purposes of Executive
Order 12866.

NMFS prepared an FRFA for this
action. The FRFA incorporates the
initial regulatory flexibility analysis
(IRFA), a summary of the significant
issues raised by the public comments in
response to the IRFA, NMFS’ responses
to those comments, and a summary of
the analyses completed to support the
action. A summary of the analyses
follows.

This final rule will: (1) require
participants in the royal red shrimp
fishery to obtain a royal red shrimp
endorsement to the existing commercial
shrimp vessel permit; (2) define
biological reference points and status
determination criteria definitions for the
royal red and penaeid shrimp stocks; (3)
establish a standardized bycatch
reporting methodology by requiring a
sample of permitted vessels to carry
electronic logbooks (ELBs) and/or
observers upon request; (4) require all
permitted vessels to submit a vessel and
gear characterization form on an annual
basis; (5) establish a moratorium on the
issuance of new Federal Gulf shrimp
vessel permits based on the December 6,
2003 control date; and (6) require all
permitted vessels to report and certify
their landings.

The purpose of the final rule is to
establish status determination criteria
for penaeid (brown, white, and pink)
and royal red shrimp stocks; enhance
the collection of information; improve
estimates of effort and bycatch in the
fishery; and promote economic stability
by reducing permit speculation and
increasing vessel owners’ flexibility to
enter and exit the Gulf shrimp fishery.

Eleven comments were made by the
public in response to the proposed rule.

No changes were made in the final rule
as a result of these comments. Of the
eleven comments, four raised issues
regarding the economic impacts of the
proposed actions. First, one comment
indicated that the requirement to place
ELBs on a sample of shrimp vessels will
place an excessive burden on the
industry and small business owners.
Since the cost of the ELBs is to be borne
by NMFS, there is no direct economic
cost to the industry or small business
owners. The only burden to the industry
from this requirement is the time
necessary to coordinate the installation
and removal of the unit by the agency
or its contractor. Second, one comment
indicated that, since there is an
insignificant number of vessels
harvesting royal red shrimp in the Gulf
of Mexico, there is no need to impose
an additional cost on these vessels by
requiring an endorsement to the
commercial shrimp vessel permit in
order to harvest royal red shrimp. The
endorsement is necessary to identify the
universe of active or potential royal red
shrimp fishermen and vessels, and the
additional cost of $20 to obtain the
endorsement is not expected to
significantly reduce profit for these
vessels.

Finally, two comments raised
concerns with the economic impacts of
the permit moratorium. The first
comment stated that these impacts
would specifically affect small isolated
fishing communities. NMFS identified
approximately 72 active vessels in the
Gulf shrimp EEZ fishery that will not
qualify for moratorium permits and
acknowledges that certain small,
isolated fishing communities could be
impacted by the permit moratorium,
particularly if these non-qualifying
vessels are forced to cease operations in
the EEZ. However, it is estimated that
27 of these vessels are small and could
shift activity from the EEZ into state
waters, thereby avoiding any impacts to
the communities that serve these
particular vessels. Furthermore, NMFS
estimates that, of the qualifying 2,666
vessels, 438 were not active in the Gulf
shrimp fishery in 2002. The moratorium
permits issued to these inactive,
qualifying vessels should be available
for purchase by non-qualifying vessel
owners. The expected purchase price
was estimated to be approximately
$5,000. However, due to the impacts of
hurricanes Rita and Katrina, the number
of qualifying inactive vessels is
expected to be even higher, thereby
increasing the number of moratorium
permits available for purchase by non-
qualifying vessels, which would in turn
reduce the expected purchase price and
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further reduce any impacts on small,
isolated communities.

The second comment asserted that the
moratorium would reduce the value of
a qualifying vessel, since a portion of
the value would shift to the permit,
which would reduce the financial
capital available to the owner of the
qualifying vessel who wished to sell
their original vessel to acquire a newer,
larger, or more well-equipped vessel.
NMFS agrees that the comment is
accurate if the buyer intends to use the
vessel in the Federal Gulf shrimp
fishery and does not already possess a
moratorium permit to place on the
vessel. The seller does not have to
transfer the permit with the vessel;
therefore, the buyer would have to
purchase a moratorium permit from
another seller. However, if the buyer of
the vessel does not intend to use it in
the Federal Gulf shrimp fishery, the
seller could retain the permit and place
it on their new vessel, and the sales
price of the original vessel would be
reflective of its value in the fishery
where it is expected to be used.
Considerable anecdotal information
suggests that many repossessed Gulf
shrimp vessels are being bought for use
in other non-shrimp fisheries in the U.S.
and abroad.

No duplicative, overlapping or
conflicting Federal rules have been
identified.

It is estimated that 2,951 small
entities will be affected by the final rule.
This estimate represents the number of
vessels that obtained a Gulf shrimp
permit with an effective date on or
before May 2, 2005. Certain actions
would apply to all permitted vessels,
while others would only apply to a
subset of those permitted vessels. The
actions specific to the royal red shrimp
fishery would affect 15 small entities at
most, though all but one of these entities
is included in the larger group of 2,951.

The average annual gross revenue per
permitted vessel is estimated to be
$100,477, with a range of $0 to
$473,564. This wide range illustrates a
high degree of heterogeneity between
permitted vessels with respect to their
gross revenues. Further, gross revenue
earned from the various fisheries these
entities operate in differs considerably
between vessels. On average, permitted
vessels rely on the Gulf food shrimp
fishery for nearly 79 percent of their
gross revenues. Therefore, most
permitted vessels have a relatively high
degree of dependency on the Gulf food
shrimp fishery. However, some
permitted vessels are inactive or
“latent”” and appear to have no reliance
on the Gulf food shrimp fishery.
“Small”’ vessels (vessels less than 60 ft

(18.3 m) in length) generate lower gross
revenues on average ($30,568) relative
to “large” vessels (vessels of 60 ft (18.3
m) or more in length) ($132,890). The
range of gross revenues for large vessels
is $0 and $473,564 while that of small
vessels is $0 and $246,391. All royal red
shrimp vessels fall into the “large”
vessel category.

The fleet of permitted vessels is much
more homogeneous with respect to its
physical characteristics, though some
differences do exist. On average, small
vessels are smaller in regards to almost
all of their physical attributes (e.g., they
use smaller crews, fewer and smaller
nets, have less engine horsepower and
fuel capacity, etc.). Small vessels are
also older on average. Large vessels also
tend to be steel-hulled. Conversely,
fiberglass hulls are most prominent
among small vessels, though steel and
wood hulls are also common. Nearly
two-thirds of the large vessels have
freezing capabilities while few small
vessels have such equipment. Small
vessels rely on ice for refrigeration and
storage, though more than one-third of
large vessels also rely on ice. Some
vessels are so small that they rely on
live wells for storage.

An important difference between
large and small vessels is with respect
to their dependency on the food shrimp
fishery. The percentage of gross
revenues from food shrimp landings is
nearly 87 percent for large vessels, but
only slightly more than 61 percent for
small vessels. Thus, on average, large
vessels are more dependent than their
smaller counterparts on the food shrimp
fishery. However, dependency on food
shrimp is much more variable within
the small vessel sector than the large
vessel sector. That is, many small
vessels are quite dependent on food
shrimp landings, while others show
little if any dependency.

When examining the distribution of
gross revenues across vessels, of the
2,951 permitted vessels, 554 vessels did
not have any verifiable Gulf food shrimp
landings in 2002. Large and small
vessels comprised approximately 75
percent and 25 percent of the active
group, respectively. Small vessels
represented a majority (53 percent) of
the inactive group. If inactive or
“latent” vessels are removed from
consideration, for the permitted group
as a whole, dependency on Gulf shrimp
revenues increases to more than 97
percent. For large vessels, dependency
on Gulf shrimp revenues increased to
nearly 98 percent. Consistent with the
statistics above, when the inactive
vessels are removed from consideration,
the change in dependency on Gulf
shrimp revenues is most dramatic for

the small vessels, with nearly 94 percent
of their gross revenues coming from
Gulf shrimp landings.

According to the most recent
projections, on average, both small and
large vessels are experiencing
significant economic losses, ranging
from a -27 percent rate of return in the
small vessel sector to a -36 percent rate
of return in the large vessel sector, or
-33 percent on average for the fishery as
a whole. Therefore, almost any but the
most minor additional financial burden
would be expected to generate a
significant adverse impact on directly
affected vessels and potentially hasten
additional exit from the fishery.

The Small Business Administration
defines a small business that engages in
commercial fishing as a firm that is
independently owned and operated, is
not dominant in its field of operation,
and has annual receipts up to $3.5
million per year. There are insufficient
data regarding potential ownership
affiliation between vessels to identify
whether an individual entity controlled
sufficient numbers of vessels to achieve
large entity status. Therefore, it is
assumed that each vessel represents a
separate business entity and, based on
the revenue profiles provided above, all
entities in the Gulf of Mexico shrimp
fishery are assumed to be small entities.
Since all permitted vessels would be
directly affected by one or more of the
actions in this final rule and all vessels
are considered to be small entities, the
final rule will affect a substantial
number of small entities. However, as
explained below, the vast majority of
these vessels will not be impacted under
the most significant actions.

The determination of significant
economic impact can be ascertained by
examining two issues:
disproportionality and profitability. The
disproportionality question is: will the
regulations place a substantial number
of small entities at a significant
competitive disadvantage to large
entities? Even though there is
considerable diversity among the
permitted vessels with respect to
physical and operational characteristics,
all entities are considered to be small
entities and so disproportionality of
impacts between large and small entities
is not an issue.

The profitability question is: will the
regulations significantly reduce profit
for a substantial number of small
entities? According to the most recent
projections, on average, both small and
large vessels are experiencing
significant economic losses, ranging
anywhere from a -27 percent rate of
return in the small vessel sector to a -36
percent rate of return in the large vessel
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sector, or -33 percent on average for the
fishery as a whole. Therefore, almost
any but the most minor additional
financial burden would be expected to
significantly reduce profit since profits
are negative, on average, throughout the
fishery.

The royal red shrimp endorsement
requirement would result in an
additional cost of $20 to the vessels
operating in this fishery. This is a
minimal cost and would not
significantly reduce profit for the
vessels operating in this fishery.

The actions which define biological
reference points and establish status
determination criteria definitions for the
royal red and penaeid shrimp stocks,
require a sample of permitted vessels to
carry ELBs and/or observers upon
request, require all permitted vessels to
submit a vessel and gear
characterization form on an annual
basis, and require all permitted vessels
to report and certify their landings
would not affect vessel profitability
since they impose no direct financial
costs. NMFS expects to cover all direct
financial costs associated with the ELB
and observer programs.

However, it should be noted that the
reporting requirements will likely
impose a minimal opportunity cost by
imposing time burdens. Specifically, the
requirement for all permitted vessel
owners to submit a vessel and gear
characterization form will generate a
time burden of approximately 30
minutes per permitted vessel. According
to the Bureau of Labor Statistics, the
average wage of first line supervisors/
managers in the fishing, forestry, and
farming industries was $18.14 per hour
as of May 2003, which is the most
currently available information.
Therefore, the form would create an
annual opportunity cost of
approximately $9 per vessel.
Additionally, all permitted vessels will
be required to submit their landings
information to NMFS. This information
could be included on either the vessel
and gear characterization form or the
existing permit application form
without any significant increase in the
estimated time burdens associated with
either form.

The single action that could impose
significant costs and thereby
significantly reduce the profitability of
the affected small entities is the permit
moratorium. The final rule limits
participation to those vessels meeting
the December 6, 2003 control date. Of
the 2,951 permitted vessels, 285 vessels
did not obtain their permits by the
control date and, therefore, will not be
issued a moratorium permit. However,
according to the best available data, of

those 285 vessels, 126 were not active
in the Gulf shrimp fishery (EEZ or state
waters) and an additional 87 vessels
were determined to operate exclusively
in state waters. It is therefore concluded
that these 213 vessels will not
experience direct and adverse financial
impacts as a result of losing their
permits. The remaining 72 vessels, of
which 45 are large and 27 are small,
were active in the EEZ and therefore
would experience direct and adverse
financial impacts.

Assuming these 72 vessels would
only lose their shrimp landings and
gross revenues from the EEZ (i.e. they
continue their shrimping operations in
state waters), they would face revenue
losses ranging between 0.8 percent and
100 percent of their gross revenues, with
an average loss of 49.3 percent per
vessel. The large vessels will face a
larger revenue loss on average (54.3
percent) than the small vessels (29.6
percent). However, if the small vessels
shift their effort entirely into state
waters and the large vessels exit the
Gulf shrimp fishery instead, then only
the 45 large vessels would experience a
loss in landings and gross revenues,
though that loss would be 100 percent
of their gross revenues. On the other
hand, since the permits would be fully
transferrable under the final rule, these
72 vessels may be able and willing to
purchase a permit from a permitted
vessel in order to continue current
operations. Given an estimated permit
purchase price of $5,000, this cost
would represent 5.7 percent of these
vessels’ average gross revenues. Thus, in
the current, adverse economic climate
in the Gulf shrimp fishery, regardless of
which behavioral assumptions are
made, profits would be significantly
reduced for the 45 to 72 directly affected
vessels that would not qualify for a
moratorium permit under the final rule.

Two alternatives, including the no
action alternative, were considered to
the requirement for a royal red shrimp
endorsement to the Gulf shrimp permit.
One alternative would have created a
separate royal red shrimp permit.
Although the direct cost of a separate
royal red shrimp permit would be the
same as for a royal red shrimp
endorsement to the Gulf shrimp permit,
at least for participants that also possess
a Gulf shrimp permit ($20), this
alternative would have eliminated the
relationship between participation in
the royal red shrimp fishery and
possession of a Gulf shrimp permit. As
a result, vessels that did not qualify
under the permit moratorium action and
vessels from other fisheries would be
able to obtain royal red shrimp permits,
though at a higher cost of $50 per

permit, and thereby potentially
introduce greater instability in the royal
red shrimp fishery. Stable participation
is particularly important in the royal red
shrimp fishery since it is managed
under a hard quota of 392,000 1b
(177,808 kg). The no action alternative
would not have met the Council’s
objective of creating a readily available
means to identify participants and
operations in the royal red shrimp
fishery.

A total of nine alternatives, including
three no action alternatives, were
considered for the establishment of a
standardized bycatch reporting
methodology portion of the final rule. In
general, the alternatives not included in
the final rule would have either not met
required mandates, imposed greater
reporting and record keeping burdens,
or not met the Council’s objectives.

Two alternatives to the final rule
would have required paper logbooks.
Paper logbooks can impose significant
impacts on small entities. Assuming a
time burden of 10 minutes per daily
form, and an average of 182 days at sea
per vessel per year, the average annual
time burden per vessel would be
approximately 30.33 hours. From an
economic perspective, even though
there is no direct cash expense from a
paper logbook program, there is an
opportunity cost associated with any
time burden created by additional
reporting requirements. As previously
noted, opportunity cost is approximated
using the average wage or salary of the
affected persons, who in this case would
be the vessel owners and captains as
they would be responsible for
submitting the logbook forms. Using the
average wage of first line supervisors/
managers in the fishing, forestry, and
farming industries, which was $18.14 as
of May 2003 according to the BLS, the
average annual opportunity cost per
vessel of a paper logbook reporting
requirement would be approximately
$550.19 ($18.14/hour * 30.33 hours). If
only a sample of vessels were selected
to report, which was also considered but
not proposed, then the opportunity cost
would be proportionally less and
dependent on the chosen sampling rate
for the fishery as a whole, but still
$550.19 annually per vessel.

An alternative to the ELB requirement
would have required all permitted
vessels, rather than a statistically valid
sample of vessels, to use ELBs.
Requiring all vessels to use ELBs would
have increased the costs and burden of
the program relative to the final rule.
Given that the final rule does not
require paper logbooks, also selecting
the no action alternative for ELBs would
have resulted in the Council’s objective
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of improving estimates of effort and
bycatch in the Gulf shrimp fishery to
not be met.

An alternative to the observer
program would have utilized the
existing voluntary observer program.
However, such a system does not
provide for authority to ensure adequate
and random representation of the fleet.
Thus, this alternative would not meet
the Council’s objective of improving
estimates of effort and bycatch in the
Gulf shrimp fishery. Given that Section
303(a)(11) of the Magnuson-Stevens Act
requires the establishment of a
standardized bycatch reporting
methodology, and bycatch data can only
be practically collected by observers in
this fishery, the no action alternative
would cause the Council to not be in
compliance and, thus, was not chosen.

Two alternatives, including the no
action alternative, were considered to
the vessel and gear characterization
form requirement. The no action
alternative and the alternative to require
only a sample of permitted vessels to
submit the vessel/gear characterization
form would have reduced the minimal
opportunity cost associated with the
form. However, since ELBs do not
collect gear information and the ELB
and observer programs require certain
census level information to ensure that
statistically valid samples are selected,
both alternatives would not have met
the Council’s objective of improving
estimates of effort and bycatch in the
Gulf shrimp fishery.

One alternative was considered to the
requirement for all vessels to report and
certify their landings to NMFS. This
alternative would have continued
NMEFS’ current practice of only having
selected vessels, as opposed to all
vessels, individually report their
landings information. Maintaining this
current practice would severely limit
the Council’s ability to determine
whether or not permitted vessels are
active in the fishery and the extent of
that participation. In turn, this lack of
information would significantly hamper
the Council’s ability to potentially
develop alternatives for long-term effort
management in the fishery in the future,
which is inconsistent with the Council’s
objectives.

Including the no action alternative,
three alternatives were considered to the
permit moratorium. The no action
alternative would not achieve the
Council’s objective of promoting
economic stability by reducing permit
speculation and increasing vessel
owners’ flexibility to enter and exit the
Gulf shrimp fishery.

Another alternative would have used
a qualification date of May 18, 2004

rather than December 6, 2003 control
date. Under this alternative, the number
of non-qualifying vessels would be 161,
which is 124 fewer vessels than under
the final rule. Of those 161 vessels, 68
vessels were not active in the Gulf
shrimp fishery and 46 operated in state
waters only according to the best
available data. Thus, it is concluded that
these 114 vessels’ profits would not
have been affected under this
alternative. Assuming that the
remaining 47 vessels would lose all
their landings and gross revenues from
the EEZ, losses per vessel would range
between 0.9 percent and 100 percent of
their gross revenues, with an average
loss in gross revenues of 48.4 percent.
Conversely, if it is assumed that small
vessels shift their operations into state
waters and large vessels exit the fishery,
then only the 26 large vessels would be
directly impacted. For these vessels,
they would lose 100 percent of their
gross revenues. However, since the
permits would be fully transferrable
under this alternative, the 47 vessels
that have been active in the EEZ may be
able and willing to purchase a permit
from a qualifying vessel in order to
continue current operations. Given an
estimated permit purchase price of
$5,000, this cost would represent 5.2
percent of these vessels’ average gross
revenues. Although this alternative
would generate somewhat less adverse
economic impacts relative to the action,
it would also allow for a higher number
of latent or speculative permit holders,
which is contrary to the Council’s
objectives.

Another alternative would have
allowed all vessels that possessed a
valid permit within 1 year of the
publication date of the final rule
implementing these actions to qualify
for a moratorium permit. Since the date
of the final rule’s publication is
presently unknown, it was assumed that
all vessels that possessed a permit on at
least one day during the current
calendar year would qualify under this
alternative. Thus, using this
assumption, 347 vessels would be
denied a moratorium permit under this
alternative according to currently
available information. Of those 347
vessels, 88 were not active in the Gulf
shrimp fishery and 72 only operated in
state waters. Thus, it is concluded that
these 160 vessels’ profits would not
have been affected under this
alternative. The other 187 vessels were
active in the EEZ and, thus, would have
been directly impacted. Specifically,
assuming these vessels would lose all
their landings and gross revenues from
the EEZ, the percentage losses in gross

revenues would range from 0.2 percent
to 100 percent, with an average loss of
71.8 percent. If it is assumed that small
vessels shift their operations into state
waters and large vessels exit the fishery,
then only the 168 large vessels would be
directly impacted. These 168 large
vessels would lose 100 percent of their
gross revenues. However, since the
permits would be fully transferrable
under this alternative, the 187 vessels
active in the EEZ may be able and
willing to purchase a permit from a
qualifying vessel in order to continue
current operations. Given an estimated
permit purchase price of $5,000, this
cost would represent 4.3 percent of
these vessels’ average gross revenues.
However, if all the owners of these 187
vessels were to renew their permits
prior to the publication of the final rule,
then none of these vessels would be
impacted under this alternative.
Although this alternative could
potentially generate less adverse
economic impacts than the final rule,
based on currently available
information, it is more likely that it
would generate greater adverse
economic impacts. Furthermore, since
this alternative would continue to allow
individuals to apply for and receive
valid permits until the publication of
the final rule, it could also lead to a
considerably higher number of latent or
speculative permit holders, which is
contrary to the Council’s objectives.

Copies of the FRFA are available from
NMEFS (see ADDRESSES).

Section 212 of the Small Business
Regulatory Enforcement Fairness Act of
1996 states that, for each rule or group
of related rules for which an agency is
required to prepare an FRFA, the agency
shall publish one or more guides to
assist small entities in complying with
the rule, and shall designate such
publications as ‘““small entity
compliance guides.” As part of this
rulemaking process, NMFS prepared a
fishery bulletin, which also serves as a
small entity compliance guide. The
fishery bulletin will be sent to all vessel
permit holders for the Gulf shrimp
fishery.

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act (PRA) and
which have been approved by OMB.
Following are the OMB control numbers
and the estimated average public
reporting burdens, per response,
including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collections of
information: (1) Application for a royal
red shrimp endorsement—0648-0205,
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20 minutes; (2) electronic logbook
installation and data downloads—0648—
0543, 31 minutes; (3) notification for
observer placement prior to a trip—
0648-0205, 4 minutes; (4) vessel and
gear characterization form—0648—-0542,
20 minutes; (5) submission of landings
data—0648-0205, 5 minutes; and (6)
basis for Gulf shrimp moratorium
permit—0648-0205, 1 minute. Send
comments regarding these burden
estimates or any other aspect of the
collection-of-information requirements,
including suggestions for reducing the
burden, to NMFS and by e-mail to OMB
(see ADDRESSES).

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the PRA, unless that
collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: September 20, 2006.
Samuel D. Rauch III
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
m For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §622.4, paragraphs (a)(2)(xi) and
(g)(1) are revised, and paragraph (s) is
added to read as follows:

§622.4 Permits and fees.

(a) * * %

(2) * * %

(xi) Gulf shrimp fisheries—(A) Gulf
shrimp permit. For a person aboard a
vessel to fish for shrimp in the Gulf EEZ
or possess shrimp in or from the Gulf
EEZ, a commercial vessel permit for
Gulf shrimp must have been issued to
the vessel and must be on board. See
paragraph (s) of this section regarding a
moratorium on commercial vessel
permits for Gulf shrimp and the
associated provisions. See the following
paragraph, (a)(2)(xi)(B) of this section,
regarding an additional endorsement
requirement related to royal red shrimp.

(B) Gulf royal red shrimp
endorsement. Effective March 26, 2007,

for a person aboard a vessel to fish for
royal red shrimp in the Gulf EEZ or
possess royal red shrimp in or from the
Gulf EEZ, a commercial vessel permit
for Gulf shrimp with a Gulf royal red
shrimp endorsement must be issued to

the vessel and must be on board.
* * * * *

(g] * % %

(1) Vessel permits, licenses, and
endorsements and dealer permits. A
vessel permit, license, or endorsement
or a dealer permit issued under this
section is not transferable or assignable,
except as provided in paragraph (m) of
this section for a commercial vessel
permit for Gulf reef fish, in paragraph
(n) of this section for a fish trap
endorsement, in paragraph (o) of this
section for a king mackerel gillnet
permit, in paragraph (p) of this section
for a red snapper license, in paragraph
(q) of this section for a commercial
vessel permit for king mackerel, in
paragraph (r) of this section for a charter
vessel/headboat permit for Gulf coastal
migratory pelagic fish or Gulf reef fish,
in paragraph (s) of this section for a
commercial vessel moratorium permit
for Gulf shrimp, in §622.17(c) for a
commercial vessel permit for golden
crab, in §622.18(e) for a commercial
vessel permit for South Atlantic
snapper-grouper, or in § 622.19(e) for a
commercial vessel permit for South
Atlantic rock shrimp. A person who
acquires a vessel or dealership who
desires to conduct activities for which a
permit, license, or endorsement is
required must apply for a permit,
license, or endorsement in accordance
with the provisions of this section. If the
acquired vessel or dealership is
currently permitted, the application
must be accompanied by the original
permit and a copy of a signed bill of sale
or equivalent acquisition papers. In
those cases where a permit, license, or
endorsement is transferable, the seller
must sign the back of the permit,
license, or endorsement and have the

signed transfer document notarized.
* * * * *

(s) Moratorium on commercial vessel
permits for Gulf shrimp. The provisions
of this paragraph (s) are applicable
through October 26, 2016.

(1) Date moratorium permits are
required. Beginning March 26, 2007, the
only valid commercial vessel permits
for Gulf shrimp are those issued under
the moratorium criteria in this
paragraph (s).

(2) Initial eligibility for a moratorium
permit. Initial eligibility for a
commercial vessel moratorium permit
for Gulf shrimp is limited to a person
who

(i) Owns a vessel that was issued a
Federal commercial vessel permit for
Gulf shrimp on or before December 6,
2003; or

(ii) On or before December 6, 2003,
owned a vessel that was issued a
Federal commercial vessel permit for
Gulf shrimp and, prior to September 26,
2006, owns a vessel with a Federal
commercial permit for Gulf shrimp that
is equipped for offshore shrimp fishing,
is at least 5 net tons (4.54 metric tons),
is documented by the Coast Guard, and
is the vessel for which the commercial
vessel moratorium permit is being
applied.

(3) Application deadline and
procedures. An applicant who desires a
commercial vessel moratorium permit
for Gulf shrimp must submit an
application to the RA postmarked or
hand delivered not later than October
26, 2007. After that date, no
applications for additional commercial
vessel moratorium permits for Gulf
shrimp will be accepted. Application
forms are available from the RA. Failure
to apply in a timely manner will
preclude permit issuance even when the
applicant otherwise meets the permit
eligibility criteria.

(4) Determination of eligibility. NMFS’
permit records are the sole basis for
determining eligibility based on permit
history. An applicant who believes he/
she meets the permit eligibility criteria
based on ownership of a vessel under a
different name, as may have occurred
when ownership has changed from
individual to corporate or vice versa,
must document his/her continuity of
ownership.

(5) Incomplete applications. If an
application that is postmarked or hand-
delivered in a timely manner is
incomplete, the RA will notify the
applicant of the deficiency. If the
applicant fails to correct the deficiency
within 30 days of the date of the RA’s
notification, the application will be
considered abandoned.

(6) Notification of ineligibility. If the
applicant does not meet the applicable
eligibility requirements of paragraph
(s)(2) of this section, the RA will notify
the applicant, in writing, of such
determination and the reasons for it.

(7) Permit transferability. Commercial
vessel moratorium permits for Gulf
shrimp are fully transferable, with or
without the sale of the vessel. To
request that the RA transfer a
commercial vessel moratorium permit
for Gulf shrimp, the owner of a vessel
that is to receive the transferred permit
must complete the transfer information
on the reverse of the permit and return
the permit and a completed application
for transfer to the RA. Transfer
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documents must be notarized as
specified in paragraph (g)(1) of this
section.

(8) Renewal. (i) Renewal of a
commercial vessel moratorium permit
for Gulf shrimp is contingent upon
compliance with the recordkeeping and
reporting requirements for Gulf shrimp
specified in § 622.5(a)(1)(iii).

(ii) A commercial vessel moratorium
permit for Gulf shrimp that is not
renewed will be terminated and will not
be reissued during the moratorium. A
permit is considered to be not renewed
when an application for renewal, as
required, is not received by the RA
within 1 year of the expiration date of
the permit.

m 3.In § 622.5, paragraph (a)(1)(iii) is
revised to read as follows:

§622.5 Recordkeeping and reporting.

(a) * % %

(1) * % %

(iii) Gulf shrimp—(A) General
reporting requirement. The owner or
operator of a vessel that fishes for
shrimp in the Gulf EEZ or in adjoining
state waters, or that lands shrimp in an
adjoining state, must provide
information for any fishing trip, as
requested by the SRD, including, but not
limited to, vessel identification, gear,
effort, amount of shrimp caught by
species, shrimp condition (heads on/
heads off), fishing areas and depths, and
person to whom sold.

(B) Electronic logbook reporting. The
owner or operator of a vessel for which
a Federal commercial vessel permit for
Gulf shrimp has been issued and who is
selected by the SRD must participate in
the NMFS-sponsored electronic logbook
reporting program as directed by the
SRD. In addition, such owner or
operator must provide information
regarding the size and number of shrimp
trawls deployed and the type of BRD
and turtle excluder device used, as
directed by the SRD. Compliance with
the reporting requirements of this
paragraph (a)(1)(iii)(B) is required for
permit renewal.

(C) Vessel and Gear Characterization
Form. All owners or operators of vessels
applying for or renewing a commercial
vessel moratorium permit for Gulf
shrimp must complete an annual Gulf
Shrimp Vessel and Gear
Characterization Form. The form will be
provided by NMFS at the time of permit
application and renewal. Compliance
with this reporting requirement is
required for permit issuance and
renewal.

(D) Landings report. The owner or
operator of a vessel for which a Federal
commercial vessel permit for Gulf

shrimp has been issued must annually
report the permitted vessel’s total
annual landings of shrimp and value, by
species, on a form provided by the SRD.
Compliance with this reporting
requirement is required for permit
renewal.

* * * * *

m 4.In §622.8, paragraph (a)(5) is added
to read as follows:

§622.8 At-sea observer coverage.

(a] * % %

(5) Gulf shrimp. A vessel for which a
Federal commercial vessel permit for
Gulf shrimp has been issued must carry
a NMFS-approved observer, if the
vessel’s trip is selected by the SRD for
observer coverage. Vessel permit
renewal is contingent upon compliance
with this paragraph (a)(5).

* * * * *
[FR Doc. 06-8257 Filed 9—25—-06; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 060418103-6181-02 ; I.D.
091806D]

Fisheries of the Northeastern United
States; Spiny Dogdfish Fishery;
Commercial Period 1 Quota Harvested

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure of spiny dogfish fishery.

SUMMARY: NMFS announces that the
spiny dogfish commercial quota
available to the coastal states from
Maine through Florida for the semi-
annual quota period, May 1, 2006 —
October 31, 2006, has been harvested.
Therefore, effective 0001 hours,
September 25, 2006, federally permitted
commercial vessels may not fish for,
possess, transfer, or land spiny dogfish
until November 1, 2006, when the
Period 2 quota becomes available.
Regulations governing the spiny dogfish
fishery require publication of this
notification to advise the coastal states
from Maine through Florida that the
quota has been harvested and to advise
vessel permit holders and dealer permit
holders that no Federal commercial
quota is available for landing spiny
dogfish in these states. This action is
necessary to prevent the fishery from
exceeding its Period 1 quota and to

allow for effective management of this
stock.

DATES: Quota Period 1 for the spiny
dogfish fishery is closed effective at
0001 hr local time, September 25, 2006,
through 2400 hr local time October 31,
2006. Effective September 25, 2006,
federally permitted dealers are also
advised that they may not purchase
spiny dogfish from federally permitted
spiny dogfish vessels.

FOR FURTHER INFORMATION CONTACT: Don
Frei, Fisheries Management Specialist,
at (978) 281-9221, or
Don.Frei@Noaa.gov.

SUPPLEMENTARY INFORMATION:
Regulations governing the spiny dogfish
fishery are found at 50 CFR part 648.
The regulations require annual
specification of a commercial quota,
which is allocated into two quota
periods based upon percentages
specified in the fishery management
plan. The commercial quota is
distributed to the coastal states from
Maine through Florida, as described in
§648.230.

The initial total commercial quota for
spiny dogfish for the 2006 fishing year
is 4 million Ib (1.81 million kg) (71 FR
40436, July 17, 2006 ). The commercial
quota is allocated into two periods (May
1 through October 31, and November 1
through April 30). Vessel possession
limits are intended to preclude directed
fishing, and they are set at 600 1b (272
kg) for both quota Periods 1 and 2.
Quota period 1 is allocated 2.3 million
Ib (1.05 million kg)), and quota Period
2 is allocated 1.7 million 1b (763,849 kg)
of the commercial quota. The total quota
cannot be exceeded, so landings in
excess of the amount allocated to quota
Period 1 have the effect of reducing the
quota available to the fishery during
quota Period 2.

The Administrator, Northeast Region,
NMFS (Regional Administrator)
monitors the commercial spiny dogfish
quota for each quota period and, based
upon dealer reports, state data, and
other available information, determines
when the total commercial quota will be
harvested. NMFS is required to publish
a notification in the Federal Register
advising and notifying commercial
vessels and dealer permit holders that,
effective upon a specific date, the
Federal spiny dogfish commercial quota
has been harvested and no Federal
commercial quota is available for
landing spiny dogfish for the remainder
of that quota period.

Section 648.4(b) provides that Federal
spiny dogfish permit holders agree, as a
condition of the permit, not to land
spiny dogfish in any state after NMFS
has published notification in the
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required materials include electronic
submittal via e-mail or NOAA Grants
Online, mail and facsimile transmission
of paper forms, or submittal of
electronic files on compact disc.

II1. Data

OMB Control Number: 0648—0459.

Form Number: None.

Type of Review: Regular submission.

Affected Public: State, Local, or Tribal
Government; not-for-profit institutions.

Estimated Number of Respondents:
50.

Estimated Time per Response: CELCP
Plans, 120 hours to develop or 35 hours
to revise; project application and
checklist, 15 hours; and final grant
applications and semi-annual and
annual reporting, 5 hours.

Estimated Total Annual Burden
Hours: 1,508.

Estimated Total Annual Cost to
Public: $493.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 6, 2009.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E9—247 Filed 1-9-09; 8:45 am]|
BILLING CODE 3510-08—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Mandatory Shrimp
Vessel and Gear Characterization
Survey

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before March 13, 2009.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 7845,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Jason Rueter, (727) 824—5350
or Jason.Rueter@noaa.gov.

SUPPLEMENTARY INFORMATION:
I. Abstract

The Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) authorizes the
Gulf of Mexico Fishery Management
Council (Council) to prepare and amend
fishery management plans for any
fishery in waters under its jurisdiction.
National Marine Fisheries Service
(NMFS) manages the shrimp fishery in
the waters of the Gulf of Mexico under
the Shrimp Fishery Management Plan
(FMP). The regulations implementing
the FMP appear at 50 CFR part 680, and
regulations at 50 CFR part 697 and
subpart H of 50 CFR part 600 also
pertain. The corresponding regulations
established completion of a mandatory
vessel and gear characterization form by
participants in the shrimp fishery.

Collection of vessel and gear
characterization and fishing effort
information is necessary, supplemental
information to the economic, social, and
biological information regarding the
fishery (collected by other means) that
is vital to the Optimum Yield (OY)
management of marine fishery resources
as mandated under the Magnuson-
Stevens Fishery Conservation and
Management Act (16 U.S.C. 1802 M-S
Act § 3). The term “Optimum” is
defined under section 104-297 of the
Act, as: (A) Will provide the greatest
overall benefit to the Nation,
particularly with respect to food
production and recreational
opportunities, and taking into account
the protection of marine ecosystems; (B)
is prescribed as such on the basis of the

maximum sustainable yield from the
fishery, as reduced by any relevant
economic, social, or ecological factors;
and (C) in the case of an overfished
fishery, provides for the rebuilding to a
level consistent with producing the
maximum sustainable yield in such a
fishery.

The currently approved application
and reporting requirements are being
revised to incorporate necessary
information identified during the first
three years of data collection. These
changes are not expected to alter burden
or costs for the collection of
information.

II. Method of Collection

Respondents have a choice of either
electronic or paper forms. Methods of
submittal include e-mail of electronic
forms, and mail and facsimile
transmission of paper forms.

II1. Data

OMB Control Number: 0648—0542.
Form Number: None.
Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
3,000.

Estimated Time per Response:
Reports, 20 minutes.

Estimated Total Annual Burden
Hours: 1,000.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.
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Dated: January 6, 2009.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E9-273 Filed 1-9-09; 8:45 am]|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; StormReady and
TsunamiReady/StormReady
Application Forms

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before March 13, 2009.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 7845,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Donna Franklin, 301-713—
0090 ext 141 or
Donna.Franklin@noaa.gov.

SUPPLEMENTARY INFORMATION:

1. Abstract

StormReady and TsunamiReady are
voluntary programs offered to provide
guidance and incentive to officials who
wish to improve their hazardous
weather operations—not only the
equipment needed for reception of
hazardous weather warnings, but overall
planning, education and awareness.
Applicants will use the StormReady
Application form and TsunamiReady/
StormReady Application form to apply
for initial StormReady or
TsunamiReady/StormReady recognition
and renewal of that recognition every
three years; thus, a typical StormReady
community would use this form 3 times
every 10 years. The government will use
the information collected by application
to determine whether a community has

met all of the guidelines, e.g. for
community preparedness and local
warning dissemination, to receive
StormReady and/or TsunamiReady
recognition.

I1. Method of Collection

Applications will be submitted on
paper (faxed or mailed) or
electronically.

III. Data

OMB Control Number: 0648—0419.
Form Number: None.
Type of Review: Regular submission.

Affected Public: State, local, or tribal
government.

Estimated Number of Respondents:
120.

Estimated Time per Response: Two
hours.

Estimated Total Annual Burden
Hours: 240.

Estimated Total Annual Cost to
Public: $120 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 6, 2009.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E9-275 Filed 1-9-09; 8:45 am]
BILLING CODE 3510-KE-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Southeast Region
Vessel Monitoring System (VMS) and
Related Requirements

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before March 13, 2009.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 7845,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Jason Rueter, (727) 824-5350
or Jason.Rueter@noaa.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

The Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) authorizes the
Gulf of Mexico Fishery Management
Council (Council) to prepare and amend
fishery management plans for any
fishery in waters under its jurisdiction.
National Marine Fisheries Service
(NMFS) manages the reef fish fishery in
the waters of the Gulf of Mexico under
the Reef Fish Fishery Management Plan
(FMP). The regulations implementing
the FMP appear at 50 CFR part 622, and
regulations at 50 CFR part 697 and
subpart H of 50 CFR part 600 also
pertain. The corresponding regulations
established a mandatory VMS
requirement.

The Reef Fish FMP contains several
area-specific regulations where fishing
is restricted or prohibited in order to
protect habitat or spawning
aggregations, or to reduce fishing
pressure in areas that are heavily fished.
Unlike size, bag, and trip limits, where
the catch can be monitored onshore
when a vessel returns to port, area
restrictions require at-sea enforcement.
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