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SUPPORTING STATEMENT 
REPORTING OF SEA TURTLE ENTANGLEMENTS IN FIXED GEAR FISHERIES 

OMB CONTROL NO. 0648-0496 
 
A.  JUSTIFICATION 
 
1.  Explain the circumstances that make the collection of information necessary. 
 
Four species of sea turtle migrate northward along the east coast of the Unites States (U.S.) to 
forage in nearshore habitats of the Northeast Region (Virginia through Maine) during the spring, 
summer and fall.  These species include juvenile and sub-adult loggerhead (Caretta caretta), 
Kemp’s ridley (Lepidochelys kempii), and green (Chelonia mydas) sea turtles, and sub-adult and 
adult leatherback sea turtles (Dermochelys coriacea).  The prevalence of vertical line from fixed 
gear fisheries (pot traps and gill nets) in these nearshore habitats makes the potential for 
interaction between turtles and fisheries high.  From 2002 through 2010, NOAA Fisheries 
Northeast Region received 233 reports of entangled sea turtles, the majority of which were 
leatherbacks (146 reports).  National Marine Fisheries Service (NMFS), Northeast Region is 
working to reduce sea turtle mortality associated with fixed fishing gear interactions through the 
facilitation of the Sea Turtle Disentanglement Network (STDN).  The objectives of this program 
include: (1) to promote reporting and increase successful disentanglement; (2) to develop and 
disseminate disentanglement guidelines for the STDN; (3) to develop disentanglement tools 
specific to sea turtles; and (4) to establish a trained and equipped network to respond to reported 
entanglement incidents.  The Sea Turtle Disentanglement Guidelines and the Sea Turtle 
Entanglement Report Form (and associated instructions) have been distributed to members of the 
STDN for the documentation of all entanglement and disentanglement events 
 
The STDN is made up of federal and state agencies, as well as members of the Sea Turtle 
Stranding and Salvage Network (STSSN).  The STSSN includes organizations that are trained 
and experienced at stranded sea turtle response on land.  Their skills and geographic distribution 
throughout the region make them ideal members of the STDN.  Federal and state agencies 
involved in the STDN include the United States Coast Guard (USCG), state environmental 
police, and other agencies whose primary function involves the marine environment.  These 
agencies have line-handling and on-water expertise, as well as the accessibility to the marine 
environment to facilitate a safe and timely response to entangled sea turtles.   
 
Our understanding of the prevalence and nature of sea turtle entanglement in fixed gear fisheries 
is necessary to ensure sea turtles are being conserved and protected, as mandated by the 
Endangered Species Act of 1973, as amended (ESA).  This information will help to assess the 
impact of fixed fishing gear entanglement on sea turtle populations in the Northeast Region and 
determine if regulatory actions or management measures are necessary.  Lack of observer 
coverage for the majority of pot fisheries makes this information collection especially critical.  
  

http://www.nmfs.noaa.gov/pr/pdfs/laws/esa.pdf�
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2.  Explain how, by whom, how frequently, and for what purpose the information will be 
used.  If the information collected will be disseminated to the public or used to support 
information that will be disseminated to the public, then explain how the collection 
complies with all applicable Information Quality Guidelines. 
  
The Sea Turtle Disentanglement Guidelines and Sea Turtle Entanglement Report Form (STERF) 
(OMB Control No. 0648-0496) were disseminated to the STDN in July of 2004 after OMB 
emergency clearance, effective June 25, 2004.  Full OMB clearance occurred in December of 
2004.  
  
Since the Sea Turtle Disentanglement Guidelines and Sea Turtle Entanglement Report Form 
(STERF) were disseminated in 2004, members of the public have been requested to call and 
inform NMFS of any entangled sea turtles that they encounter.  Information provided in these 
phone calls includes: reporting party name and contact information, date and time of observation, 
location (including latitude and longitude), description of turtle for species identification, 
condition of turtle– alive or dead, description of entangling gear (rope, line, buoys, colors, ID 
numbers), location of entangling gear on turtle (head, flippers, single wrap, multiple wraps), 
description of any visible injuries, and if photo documentation can be obtained.  Upon receiving 
a report of an entangled sea turtle, the appropriate STDN member is deployed to respond, for 
further documentation, disentanglement, and/or treatment of the animal.  The STDN member 
uses the information from the initial report, plus details obtained during response, to fill out the 
STERF.  The STERF is submitted to NMFS via fax, postal mail or email.   
 
These report forms are archived by NMFS, Northeast Region, Protected Resources Division.  
During the past six years, this information has been used to monitor the level of incidental take 
of sea turtles in fixed gear fisheries in the Northeast Region.  The information is distributed to 
the NMFS, Northeast Fisheries Science Center and the Office of Protected Resources, as needed 
and as requested.  It is also used within the Northeast Regional Office for management actions 
such as ESA section 7 consultations.   
 
Since 2004, we have received 199 sea turtle entanglement reports and documentation has been of 
much higher quality than in previous years.  We have been able to obtain more high quality 
images and video, increasing the number of “confirmed” reports and expanding our 
understanding of sea turtle entanglements.  The amount of gear collected from sea turtle 
entanglement events and sent to NMFS Gear Team for analysis has also increased in this period.  
NMFS has specifically used the information collected in the “Gear Description” (now in “Gear 
Type” and “Gear Details”) section of the STERF to positively identify the fishery involved in 
many entanglements, which allows for better monitoring of the number of takes per fishery.  The 
“Buoy ID Numbers” field on the STERF has proven especially valuable in allowing us to trace 
entangling gear back to its owner and conduct a follow-up interview with that fisherman.  NMFS 
Fishing Industry Liaisons conduct these interviews, which gather the following information: 
 

1) Gear type and target species; 
2) Gear configuration and construction; 
3) Date and location gear was last set; 
4) Bottom type and current influence; 
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5) Location of turtle in the gear configuration; and 
6) Whether the fisherman witnessed the entanglement and, if so, a description of the chain 

of events. 
 

This information is not available through any other means or collected on any other form.  It is 
extremely valuable to better understand entangling gear configuration and the manner in which it 
is set. 
 
The “Entanglement Diagram Area” and “Event Summary and Additional Remarks” sections 
have provided vital information on the nature of entanglements, including the location of the 
gear on the turtle and any associated wounds.  In the new version of the STERF, this information 
is further broken down in the “Entanglement / Wound Description” section.  This section was 
added in an effort to create consistency in wound and gear configuration descriptions to better 
evaluate the severity of entanglements.  Information is also collected on the sea turtle’s size and 
sex in order to define the age and sex classes that are most impacted by entanglement.     
 
Detailed information on the type and arrangement of fishing gear, configuration of gear on the 
turtle, severity of injuries, and demographics of entangled turtles create a base of knowledge of 
sea turtle entanglement in fixed fishing gear.  This information will help direct future gear 
modification research and potential mitigation measures.  In addition, it will help NMFS identify 
the safest and most efficient methods and tools for disentangling sea turtles, with the direct result 
of decreasing turtle mortality in fixed fishing gear entanglements.  The use of these data is 
consistent with the general actions stated in the sea turtle recovery plans (i.e., minimize mortality 
from commercial fisheries).   
 
This submission of the STERF involves a number of revisions to the original and previous 
versions of the document.  These changes were made as a direct result of recommendations from 
practical use of previous versions of the form, as well as from the 2008 Vertical Line Workshop 
coordinated by NMFS, Northeast Region.  Participants in the workshop included fishermen, 
researchers and government representatives; they provided recommendations on information that 
would be valuable for managing the issue of sea turtle entanglement.  Most of the revisions to 
this form involve simple layout modifications to increase clarity and efficiency in supplying the 
information.  However, there are several substantive additions that should be noted.  The 
description of gear type was modified so that it no longer requires the STDN member filling out 
the form to draw conclusions on the fishery involved; this information can only be confirmed 
through gear collection and subsequent analysis by the NOAA Fisheries gear team.  Therefore, 
the latest version of the STERF focuses on a description of the gear, including details such as the 
type of line, whether hooks were present and whether the gear is weighted by something below 
the surface.  The other substantive change is the addition of a section (mentioned above) that 
describes the gear configuration on the turtle and also the nature of associated wounds.  In 
previous versions, people filling out this form were not prompted to supply this information and, 
in some cases, we lacked important details that would help us understand the nature of the 
entanglement and the degree of injury to the animal.  The collection of this specific configuration 
and wound information is made easier through the use of checkboxes with various pre-
determined options, which standardize reporting and reduce the time required to describe in 
paragraph form.     
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It is anticipated that the information collected will be disseminated to the public or used to 
support publicly disseminated information. As explained in the preceding paragraphs, the 
information gathered has utility.  NMFS will retain control over the information and safeguard it 
from improper access, modification, and destruction, consistent with NOAA standards for 
confidentiality, privacy, and electronic information. See response to Question10 of this 
Supporting Statement for more information on confidentiality and privacy.  The information 
collection is designed to yield data that meet all applicable information quality guidelines. Prior 
to dissemination, the information will be subjected to quality control measures and a pre-
dissemination review pursuant to Section 515 of Public Law 106-554. 
 
3.  Describe whether, and to what extent, the collection of information involves the use of 
automated, electronic, mechanical, or other technological techniques or other forms of 
information technology. 
 
Members of the general public are requested to report all sea turtle entanglements via telephone 
to the STDN or to NMFS directly.  The STDN members that complete the STERF will submit it 
to NMFS either in a hard copy sent via fax or postal mail or, in most cases, in a fillable PDF 
version of the STERF submitted via electronic mail (those submitting a hard copy use a non-
fillable form).  Data on the number of submissions via electronic mail versus other methods is 
available only for 2010; in this year, 20 out of 23 (87%) STERFs were submitted electronically.  
As only trained STDN responders are authorized to disentangle sea turtles, we post the 
disentanglement guidelines and STERF only on a private website with limited access.   
 
4.  Describe efforts to identify duplication. 
 
Historically, NMFS did not collect this information directly but occasionally received reports 
from a variety of agencies and the public.  The establishment of the STDN developed consistent 
disentanglement guidelines and reporting protocols to standardize the collection of this 
information.  These documents ensure that takes are reported and vital information on sea turtle 
entanglements are recorded on a real-time basis.  The data requested in the Sea Turtle 
Disentanglement Guidelines and Sea Turtle Entanglement Report Form were not required or 
requested prior to the first PRA submission in 2004 and they are not collected elsewhere.   
 
5.  If the collection of information involves small businesses or other small entities, describe 
the methods used to minimize burden.  
 
This information collection will not have a significant impact on small entities.  Small entities, 
specifically members of the STDN (often not-for-profit institutions), are involved in this 
information collection but the impacts are minimized by the relatively infrequent nature of the 
reporting.  Sea turtles are typically present in the Northeast Region from May to November; 
therefore, reporting and information collection occurs only during these months.  All information 
collection is opportunistic and, therefore, is only collected as frequently as an entangled turtle is 
encountered.  The number of reports varies annually, but the most reports per year since 2002 
was 45, which occurred in 2004.  The STERF is available in a fillable form, which allows small 
entities to send it to NOAA Fisheries using electronic mail.  This method saves the cost of 

http://www.fws.gov/informationquality/section515.html�
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postage and requires less time for submission.  The cost of documentation involving photographs 
is minimized through the use of digital cameras supplied to the STDN by NMFS.  Digital 
photographs can also be sent via electronic mail, meaning there is no cost to developing or 
sending these images.  NMFS also covers the cost associated with shipping forms, photos, video 
and any removed gear, as necessary. 
  
6.  Describe the consequences to the Federal program or policy activities if the collection is 
not conducted or is conducted less frequently.  
 
NMFS believes that sea turtle entanglement in fixed fishing gear is a significant source of 
mortality for leatherback and loggerhead sea turtles based on anecdotal reports and information 
collected to-date by the STDN and by the Sea Turtle Stranding and Salvage Network.  Due to 
lack of observer coverage of most pot gear fisheries, NMFS will not have any means of assessing 
sea turtle take in these fisheries if this information is not collected.  If NMFS does not continue 
to disseminate disentanglement guidelines and STERFs, information on sea turtle entanglement 
in fixed gear fisheries will likely become inconsistent, potentially lacking important data, and 
reaching NMFS long after the event.  More importantly, people who observe an entangled turtle 
may attempt to disentangle it without authorization or training on how to do so safely and 
effectively.  As we have witnessed in previous years, they may cut the anchoring line and leave 
life-threatening entangling gear on the turtle with no means for trained responders to relocate the 
animal.   
 
In addition, if reports are not received in a timely manner, turtles that are injured by 
entanglement in fixed fishing gear would not receive appropriate medical treatment.  Dead 
entangled turtles would not be documented through thorough data collection and, if appropriate, 
necropsy by STDN members.  NMFS, Northeast Region has dedicated a significant amount of 
funding and staff time to establishing the STDN and collecting information that is essential to 
understanding sea turtle entanglement in fixed fishing gear and mitigating the negative impact of 
these interactions.  Acquiring this information to fulfill the aforementioned objectives is an 
important aspect of the NMFS, Northeast Region sea turtle program. 
 
7.  Explain any special circumstances that require the collection to be conducted in a 
manner inconsistent with OMB guidelines.  
 
The collection of this information may be inconsistent with the OMB guidelines, Item #1.  Item 
#1 states that the information collection should not require respondents to report information 
more often than quarterly.  Real-time reporting of entangled sea turtles is critical to facilitating 
trained and authorized responders being able to relocate and disentangle turtles, thereby 
increasing their chance of survival.  Reporting and documentation of entanglement would thus 
need to be collected more frequently than on a quarterly basis.  Sea turtles are generally present 
in the Northeast Region from May to November and there could be reports of entangled sea 
turtles at any time during that period.  For example, three entangled sea turtles may be 
encountered in one week or one entangled sea turtle may be encountered in a month.  Given the 
necessity for real-time reporting, there is the potential for members of the STDN, though likely 
not any specific member of the public, to report sea turtle entanglements more often than 
quarterly.   
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As stated above, we want only trained and authorized responders engaging in disentanglement 
activities; therefore, we would only consider posting the disentanglement guidelines and report 
form on a private website with limited access.  Therefore, a fillable and printable version of the 
form will be available to all STDN responders on the NMFS, Northeast Region, Marine Mammal 
and Sea Turtle Stranding and Disentanglement Network webpage, network member private 
access page.   
 
8.  Provide information on the PRA Federal Register Notice that solicited public comments 
on the information collection prior to this submission.  Summarize the public comments 
received in response to that notice and describe the actions taken by the agency in response 
to those comments.  Describe the efforts to consult with persons outside the agency to 
obtain their views on the availability of data, frequency of collection, the clarity of 
instructions and recordkeeping, disclosure, or reporting format (if any), and on the data 
elements to be recorded, disclosed, or reported. 
 
A Federal Register Notice published on November 19, 2010 (75 FR 70900) solicited public 
comment.  No comments were received as a result of this notice. 
 
The Sea Turtle Disentanglement Guidelines and STERF were originally compiled with input 
from the following organizations external to NMFS: the Northeast Region Sea Turtle Stranding 
and Salvage Network, Provincetown Center for Coastal Studies, state agencies, Canada 
Department of Fisheries and Oceans, Dalhousie University, U.S. Coast Guard, U.S. Fish and 
Wildlife Service, Sea Grant, and fishermen.  Draft changes to the document were distributed to 
members of the STDN and feedback was solicited prior to finalization of both documents.   
 
9.  Explain any decisions to provide payments or gifts to respondents, other than 
remuneration of contractors or grantees. 
 
No payments or gifts will be provided to respondents.   
 
10.  Describe any assurance of confidentiality provided to respondents and the basis for 
assurance in statute, regulation, or agency policy. 
 
Personal identifiers and any commercial information will be kept confidential to the extent 
permitted under the Freedom of Information Act (FOIA) (5 U.S.C. 552), the Department of 
Commerce FOIA regulations (15 CFR Part 4, Subpart A), the Trade Secrets Act (18 U.S.C. 
1905), and NOAA Administrative Order 216-100. 
 
11.  Provide additional justification for any questions of a sensitive nature, such as sexual 
behavior and attitudes, religious beliefs, and other matters that are commonly considered 
private. 
 
This collection of information does not involve any questions of a sensitive nature. 
 

http://www.justice.gov/oip/amended-foia-redlined.pdf�
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&rgn=div6&view=text&node=15:1.1.1.1.5.1&idno=15�
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&rgn=div6&view=text&node=15:1.1.1.1.5.1&idno=15�
http://www.law.cornell.edu/uscode/html/uscode18/usc_sec_18_00001905----000-.html�
http://www.corporateservices.noaa.gov/~ames/NAOs/Chap_216/naos_216_100.html�
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12.  Provide an estimate in hours of the burden of the collection of information. 
 
The total hour estimate for the reporting requirement was determined from the following 
information:   
 
The number of reports was determined by the anticipated number of entangled sea turtles to be 
encountered annually in northeast waters.  Since OMB’s initial clearance of the Sea Turtle 
Disentanglement Guidelines and STERF in 2004, NMFS has received 199 reports of entangled 
sea turtles in the Northeast Region.  Those reports ranged from a low of 12 in 2006 to a high of 
45 in 2004, with an average of 28.4 reports per year.  We used the highest number of annual 
reports, 45, in this calculation as we expect reports of entangled sea turtles may increase over 
time with increased awareness due to outreach. 
  
Each of these 45 reports begins with a telephone call to the STDN or to NMFS.  Since 2004, 
approximately 66.7% of telephone reports came from private citizens (including fishermen), 
7.4% from businesses (including charter vessels and dive companies), 10.6% from federal 
agencies, 6.9% from state and local agencies, and 8.5% from not-for-profit institutions.  The 
hourly burden for these calls was calculated by assuming a phone report will last for a maximum 
of one hour.  The time of one hour per report is based on reports where the reporting party 
provides information and also stands by the turtle while a disentanglement responder is 
dispatched to the scene.  Such scenarios encompass the majority of sea turtle entanglement 
reports.  Therefore, with 45 reports lasting one hour per report, the hourly burden would be 45 
hours.   
 
The STDN responder in closest proximity to the entangled turtle will typically mount a response, 
during which they will collect further information about the event and provide photo-
documentation.  The STDN member then takes this information, as well as the information from 
the reporting party, and completes the STERF.  They submit the photographs, STERF, and any 
entangling gear collected during the response to NOAA Fisheries.  We estimate that completing 
the form and data submission will take approximately one hour, requiring approximately an 
additional 45 hours time commitment annually.  There are currently 14 (12 not-for-profit and 2 
state agencies) STDN network members that have the potential to complete and submit the 
STERF, photos and gear. 
 
Interviews with fishermen can only be conducted if buoy or trap numbers are collected from 
entangling gear and transferred to the NMFS Fishing Industry Liaisons in a timely manner.  
Since 2004, identification numbers were collected from entangling gear in approximately 37% of 
sea turtle entanglements.  Although interviews were not conducted in all of these cases, this 
represents an estimated maximum percentage of cases where interviews may be conducted.  We 
estimate that a fisherman interview will take approximately 30 minutes, requiring a total annual 
time commitment of eight and a half hours (17 cases (37% of 45)).    
  

• 45 reports x one hour for telephone report = 45 hours 
• 45 x one hour for completing STERF and submitting STERF, photos and gear = 45 hours 
• 17 (37% of 45) x one half hour for fishermen interviews = 8.5 hours 

Total annual time commitment = 99 hours (rounded from 98.5) 
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This burden is larger than what was previously approved by OMB due to an adjustment rather 
than a programmatic change.  Previous submissions have not separately accounted for the time 
required by the reporting party for the initial report and the time required by the STDN to 
complete the STERF.  In addition, the fishermen interviews were not accounted for in previous 
submissions.  The adjustment made here and the resulting burden estimate more accurately 
reflects the true burden incurred by respondents. 
 
13.  Provide an estimate of the total annual cost burden to the respondents or record-
keepers resulting from the collection (excluding the value of the burden hours in Question 
12 above). 
 
The cost burden was obtained by using the information on anticipated numbers of reports as 
presented in Question 12 and the following information: 
 
An estimated 45 reports are anticipated annually. The cost of a one-hour phone call was 
estimated to be $15 per call.  Therefore, an annual cost estimate was determined to be $675 for 
reporting parties annually.  The STERF is most often sent via electronic mail.  Any shipping 
costs for STERFs, photos and/or video, and gear are covered by NMFS.  Finally, fishermen that 
participate in interviews will receive the telephone call from the NMFS NERO Fishing Industry 
Liaison staff and, therefore, would not incur a cost. Therefore, the total 
reporting/recordkeeping cost for this collection is $675. 
   
14.  Provide estimates of annualized cost to the Federal government. 
 
The estimated cost to the Federal government will be only in terms of staff hours and supplies.  
An anticipated 45 reports will be called in to NMFS, and each call is expected to last a maximum 
of one hour.  As such, the hourly burden of initial reports to NMFS would be 45 hours.  In 
addition, NMFS staff would receive and compile the STERFs and input the data into a database.  
Each report is expected to take a maximum of 30 minutes to enter including obtaining follow-up 
information if any fields are left blank.  This would require an additional 22.5 hours of staff time 
for a total hourly burden on NMFS of 67.5 hours.  The financial burden would depend upon the 
pay band level of the party answering the phone call and entering the data.  The staff fielding 
these calls and entering these data likely will be pay band level II.  However, this task would be 
included in the respective staff’s performance plan and would not be an additional monetary 
requirement (as it is included in the staff’s current salary).   
 
NMFS supplies the STDN with disentanglement kits and digital cameras on an as-needed basis.  
Disentanglement kits include disentanglement tools and equipment, documentation supplies, and 
safety gear.  Replacing an entire kit costs approximately $500.00 or individual items in a kit may 
be replaced.  Digital cameras are used to document the majority of disentanglement events; the 
approximate cost of a digital camera is $170.00.  The cost of these pieces of equipment would 
vary on an annual basis depending on whether or not previous equipment needs to be replaced.  
NMFS would also cover shipping of report forms, photographs, video, and any removed gear 
from the STDN.  The cost of this would vary depending on weight of gear shipped (with or 
without pot, multiple pots, etc.). 
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15.  Explain the reasons for any program changes or adjustments. 
 
 As explained in Question 12, there are adjustments to reflect the burden more completely. 
 
16.  For collections whose results will be published, outline the plans for tabulation and 
publication. 
 
It is not anticipated that the results of this collection will be published.  
 
17.  If seeking approval to not display the expiration date for OMB approval of the 
information collection, explain the reasons why display would be inappropriate. 
 
Not Applicable. 
 
18.  Explain each exception to the certification statement. 
 
Not Applicable. 
 
B.  COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS 
 
This information collection request does not employ statistical methods. 



Northeast Region Sea Turtle Disentanglement Network (STDN)  
Sea Turtle Disentanglement Guidelines 

 
 
Initial Observation and Report 
 

1) When the initial observer reports an entangled sea turtle, collect the following information:  
a. Observer name and phone number* 
b. Name of observing vessel   
c. Type of vessel, e.g., fishing, private, ferry, etc. 
d. Observing vessel cell phone number and/or radio call channel 
e. Date and time of initial observation 
f. Date and time of report, if different 
g. Location, including latitude / longitude and locality details  
h. Description of turtle for species identification 
i. Condition of turtle- alive or dead 
j. Description of entangling gear (rope, line, buoys, colors) 
k. Entangling gear configuration on turtle (head, flippers, single wrap, multiple wraps) 
l. Description of any visible injuries 
m. Weather/sea conditions at the scene 

 
* NOTE: if the initial observer is not the reporting party (i.e., the observer relayed information through the reporting 
party), please collect name and contact information for the reporting party, as well. 

 
2) Ask the reporting party the following questions: 

a. Are you still on scene with the turtle? If not, when was it last seen? 
b. How long can you stand by? 
c. Can you stand by until an authorized disentanglement responder arrives?  Provide caller with an 

estimate for how long it will take for a responder to arrive on scene. 
d. Are there other vessels nearby that could help stand by if needed? 
e. Does the turtle appear to be anchored or making way?  If making way, can you estimate its swimming 

speed and direction? 
f. Can you take photographs or video of the turtle and the gear? 

 
NOTE: NOAA Fisheries Service (NMFS) conducted ESA Section 7 consultations and, in 2010, issued biological 
opinions for the following fisheries: American lobster; monkfish; Northeast multispecies; dogfish; skate; Atlantic 
mackerel, squid and butterfish; summer flounder, scup and black sea bass; and bluefish.  The opinions authorized 
these Federally-permitted fishermen to free sea turtles from entangling gear.  Fishermen must still comply with all 
applicable regulations, including the sea turtle handling and resuscitation requirements.  No other Federally-
permitted fishermen are authorized to disentangle sea turtles.  It is the recommendation of NMFS that a trained 
and authorized member of the Sea Turtle Disentanglement Network (STDN) respond to entangled sea turtles.  
However, if a STDN member is unable to respond in a timely manner, the authorized fishermen listed above may 
respond.  Every sea turtle entanglement event must be reported to NMFS and must receive a Sea Turtle 
Entanglement Report Form. 
  
Reporting to NMFS, Northeast Regional Office (NERO) 
Please report entanglement events to the NERO stranding and entanglement hotline at 866-755-6622 or to the 
U.S. Coast Guard on VHF Channel 16.  NERO must be notified prior to on-water disentanglement response.  
 
Response 
 

1) Approach 
a. Avoid any moving or unusually clumped buoys and lines near the turtle. 
b. Approach turtle slowly and carefully until the vessel is alongside, then stop the vessel, putting the 

engine in neutral. 



c. Record the latitude / longitude and time when you arrive at the turtle’s location. 
 

2) Assessment 
Note the following information in order to devise an appropriate plan of action for close approach and 
disentanglement. 
a. Is the turtle moving, attempting to swim away from the vessel, or diving? 
b. Does the turtle appear to be anchored or dragging the gear? 
c. How often does the turtle surface? 
d. How is the turtle entangled: flippers (front right, front left, etc.), head, or shell? 
e. Are there single or multiple wraps of line on the turtle? 
f. Are the wraps restricting the turtle’s movement? 
g. Are there any wounds associated with the entanglement?  How serious are these injuries?  

 
3) Disentanglement 

a. The goal is to release the turtle free of all gear. 
b. Do not get into the water with the turtle.  Work from the vessel with the turtle in the water. 
c. Leave the engine in neutral throughout disentanglement efforts. 
d. Determine which line is under strain from anchoring or heavy gear. 
e. Grapple the anchoring line and maintain a firm hold or cleat the line to the vessel in order to keep the 

turtle in close proximity without lifting it above the water.  To avoid losing the turtle before completely 
being disentangled, do not release or cut this line before trying to remove all other gear. 

f. Try to unravel the gear from the turtle without cutting.  Be careful around powerful flippers, jaws, and 
claws. 

g. If the gear cannot be removed by unraveling and the turtle is at risk of strangulation, drowning, or 
further injury, try to cut the line. 

h. Avoid cutting the turtle by pulling line away from the turtle with a boat hook before cutting. 
i. If active gear must be cut to free a turtle, attempt to reattach the cut ends so as to leave the gear 

intact on site.  If this is not possible, collect all of the gear.  Do not leave partial gear or bottom gear 
without a surface buoy.  Avoid creating derelict gear.  Save all cut / removed gear for analysis (see 
Documentation). 

j. If you cannot free the turtle of all gear, report the last known location, including latitude / longitude and 
locality details, wind and current speed and direction, and any identifying characteristics about the 
turtle or gear.  Report this information to the NERO stranding and disentanglement hotline at 866-
755-6622 or to the U.S. Coast Guard on VHF Channel 16. 

 
4) Release 

a. Leave engine in neutral and release the turtle from the last line (the anchoring line). 
b. Record the latitude / longitude and time of release. 
c. Ensure that the turtle is safely away from the vessel before putting the engine in gear.  
d. Observe the turtle’s behavior after release.  Did it dive and/or swim away or did it remain relatively 

immobile at the surface?  
 

5) Documentation 
a. The Sea Turtle Entanglement Report Form (STERF)

b. Gear Collection 

 must be filled out for every reported 
entanglement event.  Every effort should be made to immediately submit the STERF to NMFS.  
Although earlier is preferred, the STERF should be submitted no later than 30 days following the 
event.   

o Unless otherwise authorized, gear should only be collected if it is not actively fishing (i.e., 
only collect derelict, incomplete or displaced gear).   

o Do not create derelict gear by collecting surface buoys, thereby leaving bottom gear 
unmarked.   

o Gear collected from endangered or threatened sea turtles requires a Chain of Custody form.   
o Every effort should be made to send gear immediately with the chain-of-custody form to the 

NMFS Gear Team. Although earlier is preferred, gear should be sent no later than 30 days 
following the entanglement event. 



o If gear is not collected, please document all identifiable features (e.g., buoy colors, line 
colors, traps / pots, ID numbers) with photos.   

c. 
o Photos and/or video should be sent to NMFS, ideally at the same time as submission of the 

STERF.   

Photo or Video Documentation 

o The following list indicates the photos that should be taken during each entanglement event  
 The sea turtle in the entangling gear, showing overall gear configuration and 

confirming species; 
 Close-ups of the entanglement site(s), showing any injuries and detailed gear 

configuration; and  
 Any identifiable features of the gear, e.g., buoy color, tags and/or numbers.   

 
NMFS Contact Information: 
 
Electronic submission of photos, video and STERFs (**preferred means of submission**): 
STDN.Reporting@noaa.gov 
 
Mailing address for submission of gear with chain of custody forms: 
NOAA Fisheries Gear Team 
Re: Sea Turtles 
113 Bruce Boyer Street (FedEx or UPS only)  
or PO Box 1692 (postal service only) 
North Kingston, RI 02852 
 
Non-electronic submission of photos, video, STERFs, and/or biopsy samples: 
Kate Sampson, Sea Turtle Disentanglement Coordinator 
NOAA Fisheries Service, Northeast Regional Office 
55 Great Republic Drive, Gloucester, MA 01930 
Fax: 978-281-9394 
 
Please address any questions to:   
Ph: 978-282-8470, Kate.Sampson@noaa.gov 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

 
 
 
 

OMB Control No: 0648-0496; Exp Date: xx/xx/xxxx 

The collection of information on sea turtle entanglement is necessary to ensure sea turtles are being conserved and protected, as mandated by the Endangered Species Act of 1973, as amended.  
Your voluntary collection and submission of this information will help achieve this objective.  The public reporting burden for this collection of information is estimated to average one hour per 
response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.  
Notwithstanding any other provision of the law, no person is required to respond to, nor shall any person be subject to a penalty for failure to comply with, a collection of information subject to the 
requirements of the Paperwork Reduction Act, unless that collection of information displays a currently valid OMB Control Number.  Personal identifiers and any commercial information will be 
kept confidential to the extent permitted under the Freedom of Information Act (FOIA) (5 U.S.C. 552), the Department of Commerce FOIA regulations (15 CFR Part 4, Subpart A), the Trade 
Secrets Act (18 U.S.C. 1905), and NOAA Administrative Order 216-100.  Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions 
for reducing this burden, to (NMFS, Northeast Region Protected Resources Division, 55 Great Republic Drive, Gloucester, MA 01930). 
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Northeast Region Sea Turtle Disentanglement Network  
Instructions for Completing the Sea Turtle Entanglement Report Form 

 
FIELD #: Indicate the field number given to the animal / event by the response organization.  This number should 
be a unique identifier.  It is possible for more than one agency to respond to an individual animal, in which case a 
single event may have more than one field number.   
 
Shaded area is for NOAA Fisheries Service (NMFS) use only 
NMFS #: NMFS will assign a regional number to each entanglement event.  Please leave this section blank.   
 
EVENT CONFIRMATION: NMFS will determine if an event was confirmed, probable, or not confirmed and 
describe how that decision was made.  Please leave this section blank.   
 
INITIAL OBSERVATION: The initial observation is the first time the entangled turtle was sighted.  The observer is 
the individual who encountered the entangled turtle first-hand and reported it to the Sea Turtle Disentanglement 
Network (STDN) or NMFS either directly or through another individual or agency.   

• Observer name and phone number: Record the full name and contact phone number for the initial 
observer.  If the report was relayed to the STDN by an intermediate source, do not put the intermediate 
source as the initial observer.  If name and/or phone number is not available or was not collected, please 
indicate a general description of the initial observer (e.g., recreational boater, commercial fisherman).  

• Observer address / affiliation: Record the address and affiliation for the initial observer.   
• Observation date and time: Record the full date and time of the initial observation, i.e., the time the 

animal was actually sighted.  This is not the date and time of the report, i.e., when the initial observer 
contacted the STDN or NMFS.   

• Turtle condition: Check the box for the condition code that best describes the turtle during the initial 
observation.  If the turtle was dead and seemed intermediate between two codes, choose the most 
appropriate option.  If the turtle had a foul odor, it was not fresh dead.  If uncertain about the condition 
check unknown and provide a description of the turtle’s condition (the look and feel of the skin, smell, and 
amount of bloating) in Event Summary and Additional Remarks (herein Additional Remarks) on back.   
 

EXAMINATION / RESPONSE: The responder is the person who examined, handled, disentangled and/or 
collected data on the turtle in the field or attempted to do so.   

• Responder name and phone number: Record the full name and contact phone number for the 
responder.  The responder may be the initial observer if the initial observer also disentangled the turtle, 
either on their own or with direction from the STDN.   

• Responder address / affiliation: Record the address and affiliation of the responder. 
• Response date and time responder arrived on scene: Please record the full date and time when the 

response team arrived on scene, i.e., the disentanglement or examination was initiated. 
• Turtle condition: Check the box for the condition code that best describes the turtle when the response 

team arrived on scene.  See Turtle Condition above for more details.   
 

PHOTO DOCUMENTATION:  
• Photos / video taken: Please indicate if photos or video were taken.  All photos and video should be sent 

to NMFS, ideally at the same time as submission of the STERF.  Please check the appropriate boxes to 
indicate where photos are housed / have been sent at the time of this form being submitted to NMFS. 

• Documentation: The following list indicates the photos that should be taken during each entanglement 
event.  Please check the appropriate boxes to indicate that these photos were taken.   

o The sea turtle in the entangling gear, showing overall gear configuration and confirming species; 
o Close-ups of the entanglement site(s), showing any injuries and detailed gear configuration; and  
o Any identifiable features of the gear, e.g., buoy color, tags and/or numbers.   

 
LOCATION: Fill in all fields in this section.  

• State: Provide the two letter abbreviation for the state where the entanglement occurred.  If the 
entanglement occurred in the EEZ, outside the three-mile boundary of state waters, indicate the closest 
state to the entanglement location. 

• County:  Indicate the county where the entanglement occurred.  If the entanglement occurred in the EEZ, 
indicate EEZ waters.   

• Nearest port / town: Indicate the nearest port or town. 
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• Locality details:  Include a general description of the event location, including proximity to land.  Please 
only reference places that can be readily found on maps; do not use “local” names.   

• Stranded ashore:  Please check “yes” if the animal stranded on land naturally.  Please check “no” if the 
animal was in the water and was not brought to shore or if the animal was collected from the water and 
brought to a rehab or necropsy facility.  If this was the case, make sure you indicate that the animal was 
collected for treatment or necropsy under Disentanglement Outcome or Carcass Disposition.   

• Latitude and longitude:  Make every effort to collect the GPS location for all entanglement events.  
Provide latitude / longitude in decimal degrees (e.g., 42.5321ºN).  If you are given Loran units by the initial 
observer, please convert it to latitude / longitude, but also provide the original Loran numbers.    

 
TURTLE DATA: 

• Species or description: Record the turtle species only if definitively identified by a trained responder or 
photo documented.  If species is unknown or not confirmed by one of the two above methods, please 
provide a description of the turtle (including features such as coloration and number of vertebral and/or 
costal scutes).  Every effort should be made to take photos of the turtle for species verification.  Photos of 
the carapace and head are most useful.  If you are unsure about the species ID, take several photos from 
different angles.  Do not guess.  Please contact NMFS if you need sea turtle identification materials.   

• Straight carapace length: Straight carapace length is measured using calipers from the nuchal notch to 
the posterior tip (see drawing on the back of the STERF).  Indicate whether measurement is in inches or 
centimeters and whether it is actual or estimated.  Please indicate that length is an estimate if the 
reporting party provides a total length rather than a carapace length.   

• Curved carapace length: Curved carapace length is measured using a soft tape measure from the 
nuchal notch to the posterior tip, following the curvature of the dorsal centerline. 

• Weight:  Indicate the turtle’s weight, as well as whether weight is in kilograms or pounds and whether it is 
actual or estimated.  Please leave blank if unsure.     

• Behavior: Indicate whether the turtle was anchored or free-swimming, i.e., carrying / dragging the 
entangling gear.  If you are unsure, check unknown.  Please describe the turtle’s behavior in the gear 
(e.g., active, swimming, diving, lethargic, etc.) during response- if possible, before handling the animal 
and during disentanglement. 

• Sex: Check whether the turtle was male or female; check unknown if you are unsure.  Immature sea 
turtles cannot be sexed externally, so please check unknown if dealing with a live immature turtle.  Adult 
male turtles have a tail that extends well beyond the posterior tip of the carapace.  Check whether the tail 
extends beyond the carapace.  If you document a turtle with a long tail, please measure the length of the 
tail beyond the carapace and record the measurement.  Please be aware that juvenile males may not 
show this characteristic; therefore, if unsure about the age class of the animal, do not use tail length for 
sex determination.  Indicate how sex was determined; if sex was marked unknown, check N/A in this field.   

 
GEAR TYPE:  Please indicate the primary entangling gear by putting a “P” in the space next to the appropriate 
gear type.  Primary entangling gear is that which was in direct contact with the turtle.  There can be more than 
one set and/or type of primary gear.  Please indicate any secondary gear by putting an “S” in the space next to 
the appropriate gear type.  Secondary gear is any gear that was present, but not in direct contact with the turtle.   
For example, if a turtle was entangled in vertical line, which itself was tangled with monofilament, you would put a 
“P” next to Vertical Line with Surface Buoy and an “S” next to Line Only and check Monofilament. 

• Vertical Line with Surface Buoy: Indicate this gear type if the entangling gear included line and a 
surface buoy.  Check whether or not the gear was anchored / weighted, meaning that the line was 
attached to something heavy below the surface.  If yes, indicate whether it was weighted by a pot, net, 
other item (please describe), or it is unknown.  Indicate the length of line between the turtle (i.e., the 
entanglement site) and the surface buoy, as well as whether this length is in centimeters or inches and 
whether it is actual or estimated. 

• Line Only (no buoy):  Indicate this option if the entangling gear was only an expanse of line with no 
buoys attached.  Check whether the line was monofilament, multifilament (such as nylon or polypropylene 
rope), or unknown.  Check whether there was a hook(s) associated with the entangling line and, if so, if 
and where it was attached to the turtle.  As above, check whether or not the gear was weighted, meaning 
that the line was attached to something heavy below the surface.  If yes, indicate whether it was weighted 
by a pot, net, other item (please describe), or it is unknown. 

• Net:  Indicate this option if the entangling gear was netting or mesh.  Check whether the net was 
monofilament (e.g., gillnet) or multifilament (e.g., nylon or poly mesh as in a trawl net).  Indicate the 
estimated stretched mesh size (the length between opposite corners / knots of the mesh when pulled 
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taut), as well as whether this measurement is in centimeters or inches.  Record any net ID numbers.  
NOTE: If turtle was entangled in the vertical line of a gill net, you should check Vertical Line with Surface 
Buoy and then indicate that the gear was weighted with a net.   

• Fish Trap (pound net / weir): Indicate this gear type if the turtle was caught in any part of a fish trap.  
Check whether the turtle was free-swimming in the trap, entangled in the trap leader, entangled in the 
trap, or other.  If other, please describe nature of the interaction in Additional Remarks.  

• Other: Indicate this option if the entangling gear did not fit into any of the above categories.  Describe the 
gear as much as possible; continue in Additional Remarks, if necessary. 

 
GEAR DETAILS: Record any of the applicable gear details.   

• Number of pots: Record the number of pots involved with the entanglement.  Provide as specific 
information as possible; if there was a pot trawl, but the exact number of pots is unknown, write “>1” or 
“trawl”.  Pot ID Number(s): Document any pot numbers that were present. 

• Number of buoys: Record the number of buoys associated with the entanglement.  Space is available to 
provide the Buoy ID number(s) and Buoy colors for up to three buoys.  Provide any further information 
in Additional Remarks.   

• Line color(s): Space is available to provide the line color(s) for up to three lines.  Provide any further 
information in Additional Remarks.  

• Biofouling present on gear: Check whether there was biofouling (e.g., sponges, tunicates, bivalves, 
algae, etc.) visible on the entangling gear.  If so, estimate the percentage of the visible gear that was 
covered by biofouling.  Please describe the type of biofouling present in Additional Remarks. 

• Gear retrieved: Check if all, some, or none of the gear was collected.  If gear was collected, indicate its 
disposition, i.e., where the gear is located at the time this form is submitted to NMFS.  If the location of the 
gear changes after the form is submitted, please contact NMFS with the updated gear location or update 
this information on the STERF and resubmit.   

o Gear collected from endangered or threatened sea turtles requires a Chain of Custody form.   
o Every effort should be made to send gear immediately with the chain-of-custody form to the 

NMFS Gear Team.  Although earlier is preferred, gear and data should be sent no later than 30 
days following the entanglement event. 

Unless otherwise authorized, gear should only be collected if it is not actively fishing (i.e., only collect 
derelict, incomplete or displaced gear).  Do not create derelict gear by collecting surface buoys, thereby 
leaving bottom gear unmarked.   

 
DISENTANGLEMENT OUTCOME:  This section pertains to LIVE animals only; if the event involved a dead sea 
turtle, leave this section blank and go to Carcass Disposition.  Please check one of the listed options to describe 
the disposition of the live animal at the time of this report being submitted to NMFS.  If the turtle was disentangled 
by the reporting party and it is not clear whether it was completely freed of gear, check unknown and describe in 
Additional Remarks.  If applicable, describe the turtle’s behavior at release.  If the turtle was collected for 
treatment, please provide the name of the rehabilitation facility.  If the turtle was relocated, please provide the 
latitude and longitude and/or locality details of the release site.   
 
CARCASS DISPOSITION:  This section pertains to DEAD animals only; if the event involves a live sea turtle, 
leave this section blank and go to Disentanglement Outcome.  Please choose one or more of the listed options to 
describe the disposition of the carcass and/or samples at the time of this report being submitted to NMFS.  In the 
marine environment, biopsy samples are only authorized to be collected from dead turtles. 
 
TAG / MARK DATA:  Space is provided for three tags / marks; if necessary continue in Additional Remarks.   

• Checked for flipper tags: Please indicate whether or not all four flippers of the turtle were examined for 
the presence of flipper tags.  

• Scanned for PIT tags: Please indicate whether or not the turtle was scanned, using a PIT tag scanner, 
for the presence of PIT tags.    

• Tag / mark type: In this column, please indicate the type of any tags or marks that were either applied 
during response or discovered upon examination.  Examples include, but are not limited to: inconel tag, 
PIT tag, paint mark, living tag, or satellite tag. 

• Number: In this column, please indicate any numbers associated with tags or marks that were either 
applied during response or discovered upon examination. 

• Location on animal:  Use this column to indicate the location on the animal of tags or marks that were 
either applied during response or discovered upon examination. 
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• Applied or Present: Check whether the tag or mark referred to in that row was applied during response 
or present at the time of examination. 

.    
ENTANGLEMENT / WOUND DESCRIPTION: 
Use the table to describe the entanglement configuration and any wounds associated with the entanglement site. 

• Body area involved: In this column, please check the box(es) corresponding to the areas of the body 
directly involved with the entanglement. 

• Description: In this column, describe the exact location of wraps in that body area, the number of wraps, 
whether they were complete or partial circumference, whether they were tight (i.e., no space between 
tissue and gear) or loose (some space between tissue and gear), and any other details that describe the 
entanglement.  Continue in Additional Remarks if necessary. 

• Wound description at entanglement site: In this section, check all boxes that apply to any wounds 
associated with the entanglement site in that body area.  Description of wounds may be continued in 
Additional Remarks. 

o Indentation: there was a depression in the tissue at the entanglement site; skin was not missing 
or broken. 

o Abrasion: there was a wearing away / erosion of the upper layer of skin as a result of friction 
from the gear; an abrasion involves only the skin and not the underlying tissue. 

o Laceration: the skin was broken, in either a clean or jagged cut, exposing underlying tissue. 
o Swelling: the tissue was swollen around area of entanglement. 
o Bleeding: the tissue was either actively bleeding or showed evidence of previous bleeding; if 

subdermal bleeding (i.e., bruising) was evident, check this option and describe in Additional 
Remarks. 

o None: there was no evidence of injury at the entanglement site. 
 
ENTANGLEMENT / WOUND DIAGRAM: Please provide a diagram of the entangling gear, new or healed 
wounds, abnormalities and/or tag locations. 
 
EVENT SUMMARY AND ADDITIONAL REMARKS: Do not leave this section blank!  Please provide a summary 
of the disentanglement event, including progression of events, overall behavior of the animal and amount of time 
spent on scene.  Detail any other unusual circumstances, entanglement configuration, gear description, tag 
information or wounds not yet accounted for.  Include any other information or remarks on the case.     
 
NMFS CONTACT INFORMATION: 
Electronic submission of photos, video and STERFs (**preferred means of submission**): 
STDN.Reporting@noaa.gov 
 
Mailing address for submission of gear with chain of custody forms: 
NOAA Fisheries Gear Team 
Re: Sea Turtles 
113 Bruce Boyer Street (FedEx or UPS only) or PO Box 1692 (postal service only) 
North Kingston, RI 02852 
 
Non-electronic submission of photos, video, STERFs, and/or biopsy samples: 
Kate Sampson, Sea Turtle Disentanglement Coordinator 
NOAA Fisheries Service, Northeast Regional Office 
55 Great Republic Drive, Gloucester, MA 01930 
Fax: 978-281-9394 
 
Please address any questions to:   
Ph: 978-282-8470, Kate.Sampson@noaa.gov 
 

 
 
 
 
 
 
 
 
 

OMB Control No: 0648-0496; Exp Date: xx/xx/xxxx 

The collection of information on sea turtle entanglement is necessary to ensure sea turtles are being conserved and protected, as mandated by the Endangered Species Act of 1973, as amended.  
Your voluntary collection and submission of this information will help achieve this objective.  The public reporting burden for this collection of information is estimated to average one hour per 
response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.  
Notwithstanding any other provision of the law, no person is required to respond to, nor shall any person be subject to a penalty for failure to comply with, a collection of information subject to the 
requirements of the Paperwork Reduction Act, unless that collection of information displays a currently valid OMB Control Number.  Personal identifiers and any commercial information will be 
kept confidential to the extent permitted under the Freedom of Information Act (FOIA) (5 U.S.C. 552), the Department of Commerce FOIA regulations (15 CFR Part 4, Subpart A), the Trade 
Secrets Act (18 U.S.C. 1905), and NOAA Administrative Order 216-100.  Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions 
for reducing this burden, to (NMFS, Northeast Region Protected Resources Division, 55 Great Republic Drive, Gloucester, MA 01930) 
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SEA TURTLE ENTANGLEMENT REPORT FORM 
OMB Control No. 0648-0496; Exp Date: xx/xx/xxxx 
 

FIELD #: ______________________________ 

Shaded area for NOAA Fisheries Service (NMFS) use only 
NMFS #:_______________     EVENT CONFIRMATION:   Confirmed   Probable   Not confirmed   Reasoning: ________________________________________________   

INITIAL OBSERVATION: Observer name: ________________________________________________  Phone: __________________________________      

Observer address / affiliation: ____________________________________________________________________________________________________ 
Observation date: _________________________ (mm / dd / yyyy)  Time: _________________________   am  pm 
Turtle condition:   Alive   Fresh dead   Moderately decomposed   Severely decomposed   Dried carcass   Skeleton   Unknown 
EXAMINATION / RESPONSE:  Responder name:  ___________________________________________  Phone: _________________________________      

Responder address / affiliation: ___________________________________________________________________________________________________ 
Response date: _________________________ (mm / dd / yyyy)  Time responder arrived on scene: _________________________   am  pm 
Turtle condition:   Alive   Fresh dead   Moderately decomposed   Severely decomposed   Dried carcass   Skeleton   Unknown 

PHOTO DOCUMENTATION:  Photos / video taken:   Yes   No  If Yes, disposition:   Initial observer   STDN member  NMFS  
Documentation of:   Turtle in gear   Injuries / entanglement site   Buoy colors, numbers and any other identifiable feature(s) 

LOCATION:  State: __________  County: ______________________  Nearest port / town: ___________________________________________________    

Locality details: _____________________________________________________________________________________  Stranded ashore:   Yes   No     
Latitude: _________________________________________ N      Longitude: _______________________________________ W 

TURTLE DATA:  Species or description: ___________________________________________________________________________________________ 

Straight carapace length:** ____________________   cm  in   actual  est.        Sex:   Male   Female   Not examined   CBD    
Curved carapace length:** ____________________    cm  in   actual  est.        Does tail extend beyond carapace?   Yes   No  
**Carapace length is measured from nuchal notch to posterior tip (see diagram on back)                            If Yes, how far? ____________   cm  in   actual  est.                                 
Weight: ____________________   kg  lb   actual  est.                                       Sex determined by:   Necropsy   Tail length (adults only)   N/A               
Was turtle:   Anchored   Free-swimming   Unknown   
Describe behavior in gear: ______________________________________________________________________________________________________ 

GEAR TYPE:  Indicate the primary (in contact with turtle) entangling gear with a “P” and secondary gear with an “S”.  Fill out all applicable details.                    
____  Vertical Line with Surface Buoy      
               Gear anchored / weighted:   Yes   No  If Yes, anchored by:   Pot(s)   Net   Unknown   Other: ________________________________ 
               Length of line between turtle and surface buoy: ____________________   cm  in   actual  est. 
____  Line Only (no buoy)    
               Type:   Monofilament   Multifilament (e.g. nylon or poly rope)   Unknown 
               Hook(s) present:   Yes   No  If Yes, where attached to turtle:   Not attached   Mouth   Ingested (past mouth)   Soft tissue (not mouth)   
               Gear anchored / weighted:   Yes   No  If Yes, anchored by:   Pot(s)   Net   Unknown   Other: ________________________________ 
____  Net      
               Type:   Monofilament   Multifilament (e.g. nylon)   Unknown 
               Estimated stretched mesh size: ____________________   cm  in  Net ID number(s): ____________________ 
____  Fish Trap (pound net / weir)   
               Location:   Free-swimming in trap   Entangled in leader   Entangled in trap   Other (describe in Additional Remarks)       
____  Other  Describe: _________________________________________________________________________________________________________ 

GEAR DETAILS:  
Number of pots:  _______________     Pot ID Number(s): ____________________    
Number of buoys: ______________    

                 Buoy ID number(s):   Buoy 1: _______________________  Buoy 2: ___________________________  Buoy 3: ___________________________       

                 Buoy color(s):  Buoy 1: ___________________________  Buoy 2: ___________________________  Buoy 3: ____________________________   

Line color(s):   Line 1: _______________________________  Line 2: _______________________________  Line 3: _______________________________ 

Biofouling present on gear:   Yes   No  If Yes, % of visible gear covered by biofouling: __________ % (describe type of biofouling in Additional Remarks)   
Gear retrieved:   Yes- all   Yes- partially   No       If Yes, disposition:   Initial observer  STDN member   State agency   NMFS Gear Team 

DISENTANGLEMENT OUTCOME: (Check one)  
 Disentangled and released 
 Partially disentangled and released  

Release behavior:________________________________________ 
 Collected for treatment at: _______________________________ 

 

 Entangled / no action taken 
 Entangled / not relocated 
 Lost during disentanglement 
 Died during disentanglement 

 Relocated to: _________________________     
 Euthanized 
 Other: _______________________________ 

CARCASS / SAMPLE DISPOSITION: (Check all that apply) 
 Left at site 
 Towed ashore 
 Buried off beach 
 Buried on beach 

 Necropsied 
 Scientific collection 
 Educational collection 
 Biopsied 

 Other: ______________________________ 
 Unknown 



 

TAG / MARK DATA:     Checked for flipper tags:   Yes   No     Scanned for PIT tags:   Yes   No 
                 Tag / mark type                                                Number                                                 Location on animal                        Applied      Present      
_____________________________          _____________________________          _____________________________                                
_____________________________          _____________________________          _____________________________                                
_____________________________          _____________________________          _____________________________                                

ENTANGLEMENT / WOUND DESCRIPTION:  Use table below to describe the entanglement configuration and any wounds associated with the entanglement site. 

Body area 
involved 

Description  
(Specific location, # wraps, partial or complete circumference, tight vs. loose, etc.) 

Wound description at entanglement site (mark all that apply) 

Indentation Abrasion Laceration Swelling Bleeding None 

 
Head / neck 

 

 

 

      

 
Front 

flippers 

 

 

 

      

 
Carapace / 

plastron 

 

 

 

      

 
Rear 

flippers 

 

 

 

      

 

ENTANGLEMENT / WOUND DIAGRAM:  Below, please provide a diagram of entangling gear, new or healed wounds, abnormalities and / or tag locations. 
 

 

EVENT SUMMARY AND ADDITIONAL REMARKS: 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 
_____________________________________________________________________________________________________________________________ 

DISCLAIMER 
These data should not be used out of context or without verification. This should be strictly enforced when reporting signs of human interaction. 

The collection of information on sea turtle entanglement is necessary to ensure sea turtles are being conserved and protected, as mandated by the Endangered Species Act of 1973, as amended.  Your voluntary 
collection and submission of this information will help achieve this objective.  The public reporting burden for this collection of information is estimated to average one hour per response, including the time for 
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.  Notwithstanding any other provision of the law, no 
person is required to respond to, nor shall any person be subject to a penalty for failure to comply with, a collection of information subject to the requirements of the Paperwork Reduction Act, unless that 
collection of information displays a currently valid OMB Control Number.  Personal identifiers and any commercial information will be kept confidential to the extent permitted under the Freedom of Information Act 
(FOIA) (5 U.S.C. 552), the Department of Commerce FOIA regulations (15 CFR Part 4, Subpart A), the Trade Secrets Act (18 U.S.C. 1905), and NOAA Administrative Order 216-100.  Send comments regarding 
this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to (NMFS, Northeast Region Protected Resources Division, 55 Great Republic Drive, 
Gloucester, MA 01930). 
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Title 15: Commerce and Foreign Trade 
PART 4—DISCLOSURE OF GOVERNMENT INFORMATION  

Subpart A—Freedom of Information Act 

§ 4.1   General. 

(a) The information in this part is furnished for the guidance of the public and in compliance with the requirements of 
the Freedom of Information Act (FOIA), as amended (5 U.S.C. 552). This part sets forth the procedures the 
Department of Commerce (Department) and its components follow to make publicly available the materials and 
indices specified in 5 U.S.C. 552(a)(2) and records requested under 5 U.S.C. 552(a)(3). Information routinely 
provided to the public as part of a regular Department activity (for example, press releases issued by the Office of 
Public Affairs) may be provided to the public without following this part. 

(b) As used in this subpart, component means any office, division, bureau or other unit of the Department listed in 
Appendix A to this part (except that a regional office of a larger office or other unit does not constitute a separate 
component). 

§ 4.2   Public reference facilities. 

(a) The Department maintains public reference facilities (listed in Appendix A to this part) that contain the records the 
FOIA requires to be made regularly available for public inspection and copying; furnishes information; receives and 
processes requests for records under the FOIA; and otherwise assists the public concerning Department operations 
under the FOIA. 

(b) Each component of the Department shall determine which of its records are required to be made available for 
public inspection and copying, and make those records available either in its own public reference facility or in the 
Department's Central Reference and Records Inspection Facility. Each component shall maintain and make available 
for public inspection and copying a current subject-matter index of its public inspection facility records. Each index 
shall be updated regularly, at least quarterly, with respect to newly included records. In accordance with 5 U.S.C. 
552(a)(2), the Department has determined that it is unnecessary and impracticable to publish quarterly or more 
frequently and distribute copies of the index and supplements thereto. 

(c) Each component shall make public inspection facility records created on or after November 1, 1996 available 
electronically through the Department's ―FOIA Home Page‖ link found at the Department's World Wide Web site ( 
http://www.doc.gov ). Information available at the site shall include: 

(1) Each component's index of its public inspection facility records, which indicates which records are available 
electronically; and 

(2) The general index referred to in paragraph (d)(3) of this section. 

(d) The Department shall maintain and make available for public inspection and copying: 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;rgn=div5;view=text;node=15%3A1.1.1.1.5;idno=15;sid=b278016d1f36e53574304db97eca5638;cc=ecfr


(1) A current index providing identifying information for the public as to any matter that is issued, adopted, or 
promulgated after July 4, 1997, and that is retained as a record and is required to be made available or published. 
Copies of the index are available upon request after payment of the direct cost of duplication; 

(2) Copies of records that have been released and that the component that maintains them determines, because of 
their subject matter, have become or are likely to become the subject of subsequent requests for substantially the 
same records; 

(3) A general index of the records described in paragraph (d)(2) of this section; 

(4) Final opinions and orders, including concurring and dissenting opinions made in the adjudication of cases; 

(5) Those statements of policy and interpretations that have been adopted by a component and are not published in 
theFederal Register; and 

(6) Administrative staff manuals and instructions to staff that affect a member of the public. 

§ 4.3   Records under the FOIA. 

(a) Records under the FOIA include all Government records, regardless of format, medium or physical 
characteristics, and include electronic records and information, audiotapes, videotapes, and photographs. 

(b) Under the FOIA, the Department has no obligation to create, compile, or obtain from outside the Department a 
record to satisfy a request. In complying with a request for electronic data, whether the Department creates or 
compiles records (as by undertaking significant programming work) or merely extracts them from an existing 
database may be unclear. The Department shall in any case undertake reasonable efforts to search for the 
information in electronic format. 

(c) Department officials may, upon request, create and provide new records pursuant to user fee statutes, such as 
the first paragraph of 15 U.S.C. 1525, or in accordance with authority otherwise provided by law. Such creation and 
provision of records is outside the scope of the FOIA. 

(d) Components shall preserve all correspondence pertaining to the requests they receive under this subpart, as well 
as copies of all requested records, until disposition or destruction is authorized by Title 44 of the United States Code 
or the National Archives and Records Administration's General Records Schedule 14. Components shall not dispose 
of records while they are the subject of a pending request, appeal, or lawsuit under the FOIA. 

§ 4.4   Requirements for making requests. 

(a) A request for records of the Department which are not customarily made available to the public as part of the 
Department's regular informational services must be in writing (and may be sent by mail, facsimile, or E-mail), and 
shall be processed under the FOIA, regardless whether the FOIA is mentioned in the request. Requests should be 
mailed to the Department component identified in Appendix A to this part that maintains those records, or may be 
sent by facsimile or E-mail to the numbers or addresses, respectively, listed at the Department's ―FOIA Home Page‖ 
link found at the Department's World Wide Web site ( http://www.doc.gov ).1 If the proper component cannot be 
determined, the request should be sent to the central facility identified in Appendix A to this part. The central facility 
will forward the request to the component(s) it believes most likely to have the requested records. For the quickest 
handling, the request (and envelope, if the request is mailed) should be marked ―Freedom of Information Act 
Request.‖ 

1 The United States Patent and Trademark Office (USPTO), which is established as an agency of the 
United States within the Department of Commerce, operates under its own FOIA regulations at 37 CFR 
part 102, subpart A. Accordingly, requests for USPTO records should be sent directly to the USPTO. 

(b) For requests for records about oneself, §4.24 contains additional requirements. For requests for records about 
another individual, either a written authorization signed by the individual permitting disclosure of his or her records to 



the requester or proof that the individual is deceased (for example, a copy of a death certificate or an obituary) 
facilitates processing the request. 

(c) The records requested must be described in enough detail to enable Department personnel to locate them with a 
reasonable amount of effort. If possible, a request should include specific information about each record sought, such 
as the date, title or name, author, recipient, and subject matter of the record, and the name and location of the office 
where the record is located. Also, if records about a court case are sought, the title of the case, the court in which the 
case was filed, and the nature of the case should be included. If known, any file designations or descriptions of the 
requested records should be included. In general, the more specifically the request describes the records sought, the 
greater the likelihood that the Department will be able to locate those records. If a component determines that a 
request does not reasonably describe records, it shall inform the requester what additional information is needed or 
how the request is otherwise insufficient, to enable the requester to modify the request to meet the requirements of 
this section. 

§ 4.5   Responsibility for responding to requests. 

(a) In general . Except as stated in paragraph (b) of this section, the proper component of the Department to respond 
to a request for records is the component that first receives the request and has responsive records, or the 
component to which the Departmental Freedom of Information Officer assigns lead responsibility for responding to 
the request. Records responsive to a request shall include those records within the Department's possession and 
control as of the date the Department begins its search for them. 

(b) Consultations and referrals. If a component receives a request for a record in its possession in which another 
Federal agency subject to the FOIA has the primary interest, the component shall refer the record to that agency for 
direct response to the requester. Ordinarily, the agency that originated a record will be presumed to have the primary 
interest in it. A component shall consult with another Federal agency before responding to a requester if the 
component receives a request for a record in which another Federal agency subject to the FOIA has a significant 
interest, but not the primary interest; or another Federal agency not subject to the FOIA has the primary interest or a 
significant interest (see §4.8 for additional information about referrals of classified information). 

(c) Notice of referral. Whenever a component refers a document to another Federal agency for direct response to the 
requester, it ordinarily shall notify the requester in writing of the referral and inform the requester of the name of the 
agency to which the document was referred. 

(d) Timing of responses to consultations and referrals. All consultations and referrals shall be handled in 
chronological order, based on when the FOIA request was received by the first Federal agency. 

(e) Agreements regarding consultations and referrals. Components may make agreements with other Federal 
agencies to eliminate the need for consultations or referrals for particular types of records. 

[66 FR 65632, Dec. 20, 2001, as amended at 71 FR 31073, June 1, 2006] 

§ 4.6   Time limits and expedited processing. 

(a) In general. Components ordinarily shall respond to requests according to their order of receipt. 

(b) Initial response and appeal. Subject to paragraph (c)(1) of this section, an initial response shall be made within 20 
working days ( i.e. , excluding Saturdays, Sundays, and legal public holidays) of the receipt of a request for a record 
under this part by the proper component identified in accordance with §4.5(a), and an appeal shall be decided within 
20 working days of its receipt by the Office of the General Counsel. 

(c) Unusual circumstances. (1) In unusual circumstances as specified in paragraph (c)(2) of this section, an official 
listed in Appendix B to this part may extend the time limits in paragraph (b) of this section by notifying the requester in 
writing as soon as practicable of the unusual circumstances and of the date by which processing of the request is 
expected to be completed. If the extension is for more than ten working days, the component shall provide the 
requester an opportunity either to modify the request so that it may be processed within the applicable time limit, or to 
arrange an alternative time frame for processing the request or a modified request. 



(2) As used in this section, unusual circumstances means, but only to the extent reasonably necessary to properly 
process the particular request: 

(i) The need to search for and collect the requested records from field facilities or other establishments separate from 
the office processing the request; 

(ii) The need to search for, collect, and appropriately examine a voluminous amount of separate and distinct records 
that are the subject of a single request; or 

(iii) The need for consultation, which shall be conducted with all practicable speed, with another component or 
Federal agency having a substantial interest in the determination of the request. 

(3) If a component reasonably believes that multiple requests submitted by a requester, or by a group of requesters 
acting in concert, constitute a single request that would otherwise involve unusual circumstances, and the requests 
involve clearly related matters, the component may aggregate them. Multiple requests involving unrelated matters will 
not be aggregated. 

(d) Multitrack processing. (1) A component may use two or more processing tracks by distinguishing between simple 
and more complex requests based on the number of pages involved, or some other measure of the amount of work 
and/or time needed to process the request, and whether the request qualifies for expedited processing as described 
in paragraph (e) of this section. 

(2) A component using multitrack processing may provide requesters in its slower track(s) with an opportunity to limit 
the scope of their requests in order to qualify for faster processing. A component doing so shall contact the requester 
by telephone, E-mail, or letter, whichever is most efficient in each case. 

(e) Expedited processing. (1) Requests and appeals shall be taken out of order and given expedited treatment 
whenever it is determined that they involve: 

(i) Circumstances in which the lack of expedited treatment could reasonably be expected to pose an imminent threat 
to the life or physical safety of an individual; 

(ii) The loss of substantial due process rights; 

(iii) A matter of widespread and exceptional media interest involving questions about the Government's integrity which 
affect public confidence; or 

(iv) An urgency to inform the public about an actual or alleged Federal Government activity, if made by a person 
primarily engaged in disseminating information. 

(2) A request for expedited processing may be made at the time of the initial request for records or at any later time. 
For a prompt determination, a request for expedited processing should be sent to the component listed in Appendix A 
to this part that maintains the records requested. 

(3) A requester who seeks expedited processing must submit a statement, certified to be true and correct to the best 
of that person's knowledge and belief, explaining in detail the basis for requesting expedited processing. For 
example, a requester within the category described in paragraph (e)(1)(iv) of this section, if not a full-time member of 
the news media, must establish that he or she is a person whose main professional activity or occupation is 
information dissemination, though it need not be his or her sole occupation. A requester within the category described 
in paragraph (e)(1)(iv) of this section must also establish a particular urgency to inform the public about the 
Government activity involved in the request, beyond the public's right to know about Government activity generally. 

(4) Within ten calendar days of its receipt of a request for expedited processing, the proper component shall decide 
whether to grant it and shall notify the requester of the decision. Solely for purposes of calculating the foregoing time 
limit, any request for expedited processing shall always be considered received on the actual date of receipt by the 
proper component. If a request for expedited processing is granted, the request shall be given priority and processed 



as soon as practicable, subject to §4.11(i). If a request for expedited processing is denied, any appeal of that decision 
shall be acted on expeditiously. 

§ 4.7   Responses to requests. 

(a) Grants of requests. If a component makes a determination to grant a request in whole or in part, it shall notify the 
requester in writing. The component shall inform the requester in the notice of any fee to be charged under §4.11 and 
disclose records to the requester promptly upon payment of any applicable fee. Records disclosed in part shall be 
marked or annotated to show the applicable FOIA exemption(s) and the amount of information deleted, unless doing 
so would harm an interest protected by an applicable exemption. The location of the information deleted shall also be 
indicated on the record, if feasible. 

(b) Adverse determinations of requests. If a component makes an adverse determination regarding a request, it shall 
notify the requester of that determination in writing. An adverse determination is a denial of a request in any respect, 
namely: a determination to withhold any requested record in whole or in part; a determination that a requested record 
does not exist or cannot be located; a determination that a record is not readily reproducible in the form or format 
sought by the requester; a determination that what has been requested is not a record subject to the FOIA (except 
that a determination under §4.11(j) that records are to be made available under a fee statute other than the FOIA is 
not an adverse determination); a determination against the requester on any disputed fee matter, including a denial of 
a request for a reduction or waiver of fees; or a denial of a request for expedited processing. Each denial letter shall 
be signed by an official listed in Appendix B to this part, and shall include: 

(1) The name and title or position of the denying official; 

(2) A brief statement of the reason(s) for the denial, including applicable FOIA exemption(s); 

(3) An estimate of the volume of records or information withheld, in number of pages or some other reasonable form 
of estimation. This estimate need not be provided if the volume is otherwise indicated through deletions on records 
disclosed in part, or if providing an estimate would harm an interest protected by an applicable FOIA exemption; and 

(4) A statement that the denial may be appealed, and a list of the requirements for filing an appeal under §4.10(b). 

§ 4.8   Classified Information. 

In processing a request for information classified under Executive Order 12958 or any other executive order 
concerning the classification of records, the information shall be reviewed to determine whether it should remain 
classified. Ordinarily the component or other Federal agency that classified the information should conduct the 
review, except that if a record contains information that has been derivatively classified by a component because it 
contains information classified by another component or agency, the component shall refer the responsibility for 
responding to the request to the component or agency that classified the underlying information. Information 
determined to no longer require classification shall not be withheld on the basis of FOIA exemption (b)(1) (5 U.S.C. 
552(b)(1)), but should be reviewed to assess whether any other FOIA exemptions should be invoked. Appeals 
involving classified information shall be processed in accordance with §4.10(c). 

§ 4.9   Business Information. 

(a) In general. Business information obtained by the Department from a submitter will be disclosed under the FOIA 
only under this section. 

(b) Definitions. For the purposes of this section: 

(1) Business information means commercial or financial information, obtained by the Department from a submitter, 
which may be protected from disclosure under FOIA exemption (b)(4) (5 U.S.C. 552(b)(4)). 

(2) Submitter means any person or entity outside the Federal Government from which the Department obtains 
business information, directly or indirectly. The term includes corporations; state, local and tribal governments; and 
foreign governments. 



(c) Designation of business information. A submitter of business information should designate by appropriate 
markings, either at the time of submission or at a reasonable time thereafter, any portions of its submission that it 
considers protected from disclosure under FOIA exemption (b)(4). These designations will expire ten years after the 
date of the submission unless the submitter requests, and provides justification for, a longer period. 

(d) Notice to submitters. A component shall provide a submitter with prompt written notice of a FOIA request or 
administrative appeal that seeks its business information whenever required under paragraph (e) of this section, 
except as provided in paragraph (h) of this section, in order to give the submitter an opportunity under paragraph (f) 
of this section to object to disclosure of any specified portion of that information. Such written notice shall be sent via 
certified mail, return receipt requested, or similar means. The notice shall either describe the business information 
requested or include copies of the requested records containing the information. If notification of a large number of 
submitters is required, notification may be made by posting or publishing the notice in a place reasonably likely to 
accomplish notification. 

(e) When notice is required. Notice shall be given to the submitter whenever: 

(1) The submitter has designated the information in good faith as protected from disclosure under FOIA exemption 
(b)(4); or 

(2) The component has reason to believe that the information may be protected from disclosure under FOIA 
exemption (b)(4). 

(f) Opportunity to object to disclosure. A component shall allow a submitter seven working days ( i.e. , excluding 
Saturdays, Sundays, and legal public holidays) from the date of receipt of the written notice described in paragraph 
(d) of this section to provide the component with a statement of any objection to disclosure. The statement must 
identify any portions of the information the submitter requests to be withheld under FOIA exemption (b)(4), and 
describe how each qualifies for protection under the exemption: that is, why the information is a trade secret, or 
commercial or financial information that is privileged or confidential. If a submitter fails to respond to the notice within 
the time specified, the submitter will be considered to have no objection to disclosure of the information. Information a 
submitter provides under this paragraph may itself be subject to disclosure under the FOIA. 

(g) Notice of intent to disclose. A component shall consider a submitter's objections and specific grounds under the 
FOIA for nondisclosure in deciding whether to disclose business information. If a component decides to disclose 
business information over a submitter's objection, the component shall give the submitter written notice via certified 
mail, return receipt requested, or similar means, which shall include: 

(1) A statement of reason(s) why the submitter's objections to disclosure were not sustained; 

(2) A description of the business information to be disclosed; and 

(3) A statement that the component intends to disclose the information seven working days from the date the 
submitter receives the notice. 

(h) Exceptions to notice requirements. The notice requirements of paragraphs (d) and (g) of this section shall not 
apply if: 

(1) The component determines that the information should not be disclosed; 

(2) The information has been lawfully published or has been officially made available to the public; 

(3) Disclosure of the information is required by statute (other than the FOIA) or by a regulation issued in accordance 
with Executive Order 12600; or 

(4) The designation made by the submitter under paragraph (c) of this section appears obviously frivolous, in which 
case the component shall provide the submitter written notice of any final decision to disclose the information seven 
working days from the date the submitter receives the notice. 



(i) Notice to submitter of FOIA lawsuit. Whenever a requester files a lawsuit seeking to compel the disclosure of 
business information, the component shall promptly notify the submitter. 

(j) Corresponding notice to requester. Whenever a component provides a submitter with notice and an opportunity to 
object to disclosure under paragraph (d) of this section, the component shall also notify the requester. Whenever a 
submitter files a lawsuit seeking to prevent the disclosure of business information, the component shall notify the 
requester. 

§ 4.10   Appeals from initial determinations or untimely delays. 

(a) If a request for records is initially denied in whole or in part, or has not been timely determined, or if a requester 
receives an adverse initial determination regarding any other matter under this subpart (as described in §4.7(b)), the 
requester may file a written appeal or an electronic appeal, which must be received by the Office of General Counsel 
during normal business hours (8:30 a.m. to 5 p.m., Eastern Time, Monday through Friday) within thirty calendar days 
of the date of the written denial or, if there has been no determination, may be submitted anytime after the due date, 
including the last extension under §4.6(c), of the determination. Written or electronic appeals arriving after normal 
business hours will be deemed received on the next normal business day. 

(b) Appeals shall be decided by the Assistant General Counsel for Administration (AGC-Admin), except that appeals 
for records which were initially denied by the AGC-Admin shall be decided by the General Counsel. Written appeals 
should be addressed to the AGC-Admin, or the General Counsel if the records were initially denied by the AGC-
Admin. The address of both is: U.S. Department of Commerce, Office of General Counsel, Room 5875, 14th and 
Constitution Avenue NW., Washington, DC 20230. An appeal may also be sent via facsimile at 202–482–2552. For a 
written appeal, both the letter and the appeal envelope should be clearly marked ―Freedom of Information Appeal‖. 
The address for electronic appeals is FOIAAppeals@doc.gov. The appeal (written or electronic) must include a copy 
of the original request and the initial denial, if any, and a statement of the reasons why the records requested should 
be made available and why the initial denial, if any, was in error. No opportunity for personal appearance, oral 
argument or hearing on appeal is provided. 

(c) Upon receipt of an appeal involving records initially denied on the basis of FOIA exemption (b)(1), the records 
shall be forwarded to the Deputy Assistant Secretary for Security (DAS) for a declassification review. The DAS may 
overrule previous classification determinations in whole or in part if continued protection in the interest of national 
security is no longer required, or no longer required at the same level. The DAS shall advise the AGC-Admin, or the 
General Counsel, as appropriate, of his or her decision. 

(d) If an appeal is granted, the person who filed the appeal shall be immediately notified and copies of the releasable 
documents shall be made available promptly thereafter upon receipt of appropriate fees determined in accordance 
with §4.11. 

(e) If no determination on an appeal has been sent to the requester within the twenty working day period specified in 
§4.6(b) or the last extension thereof, the requester is deemed to have exhausted all administrative remedies with 
respect to the request, giving rise to a right of judicial review under 5 U.S.C. 552(a)(6)(C). If the requester initiates a 
court action against the Department based on the provision in this paragraph, the administrative appeal process may 
continue. 

(f) The determination on an appeal shall be in writing and, when it denies records in whole or in part, the letter to the 
requester shall include: 

(1) A brief explanation of the basis for the denial, including a list of the applicable FOIA exemptions and a description 
of how they apply; 

(2) A statement that the decision is final for the Department; 

(3) Notification that judicial review of the denial is available in the district court of the United States in the district in 
which the requester resides, or has his or her principal place of business, or in which the agency records are located, 
or in the District of Columbia; and 

(4) The name and title or position of the official responsible for denying the appeal. 
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§ 4.11   Fees. 

(a) In general. Components shall charge for processing requests under the FOIA in accordance with paragraph (c) of 
this section, except when fees are limited under paragraph (d) of this section or when a waiver or reduction of fees is 
granted under paragraph (k) of this section. A component shall collect all applicable fees before sending copies of 
requested records to a requester. Requesters must pay fees by check or money order made payable to the Treasury 
of the United States. 

(b) Definitions. For purposes of this section: 

(1) Commercial use request means a request from or on behalf of a person who seeks information for a use or 
purpose that furthers his or her commercial, trade, or profit interests, which can include furthering those interests 
through litigation. Components shall determine, whenever reasonably possible, the use to which a requester will put 
the requested records. If it appears that the requester will put the records to a commercial use, or if a component has 
reasonable cause to doubt a requester's asserted non-commercial use, the component shall provide the requester a 
reasonable opportunity to submit further clarification. 

(2) Direct costs means those expenses a component incurs in providing a particular service. Such expenses would 
include, for example, the labor costs of the employee performing the service (the basic rate of pay for the employee, 
plus 16 percent of that rate to cover benefits). Not included in direct costs are overhead expenses such as the costs 
of space, heating, or lighting of the facility in which the service is performed. 

(3) Duplication means the making of a copy of a record, or of the information contained in it, necessary to respond to 
a FOIA request. Copies may take the form of paper, microform, audiovisual materials, or electronic records (for 
example, magnetic tape or disk), among others. A component shall honor a requester's specified preference of form 
or format of disclosure if the component can reproduce the record in the requested form or format with reasonable 
effort. 

(4) Educational institution means a preschool, a public or private elementary or secondary school, an institution of 
undergraduate higher education, an institution of graduate higher education, an institution of professional education, 
or an institution of vocational education, that operates a program of scholarly research. To be in this category, a 
requester must show that the request is authorized by and is made under the auspices of a qualifying institution, and 
that the records are sought to further scholarly research rather than for a commercial use. 

(5) Noncommercial scientific institution means an institution that is not operated on a ―commercial‖ basis, as that term 
is defined in paragraph (b)(1) of this section, and that is operated solely for the purpose of conducting scientific 
research, the results of which are not intended to promote any particular product or industry. To be in this category, a 
requester must show that the request is authorized by and is made under the auspices of a qualifying institution and 
that the records are sought to further scientific research rather than for a commercial use. 

(6) Representative of the news media, or news media requester means any person actively gathering news for an 
entity that is organized and operated to publish or broadcast news to the public. The term ―news‖ means information 
that is about current events or that would be of current interest to the public. Examples of news media entities include 
television or radio stations broadcasting to the public at large and publishers of periodicals (but only if they can qualify 
as disseminators of ―news‖) that make their products available for purchase or subscription by the general public. For 
―freelance‖ journalists to be regarded as working for a news organization, they must demonstrate a solid basis for 
expecting publication through that organization. A publication contract would be the clearest proof, but components 
shall also look to the past publication record of a requester in making this determination. To be in this category, a 
requester must not be seeking the requested records for a commercial use. However, a request for records 
supporting the news-dissemination function of the requester shall not be considered to be for a commercial use. 

(7) Review means the examination of a record located in response to a request in order to determine whether any 
portion of it is exempt from disclosure. It also includes processing any record for disclosure, for example, redacting it 
and marking any applicable exemptions. Review costs are recoverable even if a record ultimately is not disclosed. 
Review time does not include time spent resolving general legal or policy issues regarding the application of 
exemptions. 



(8) Search means the process of looking for and retrieving records or information responsive to a request. It includes 
page-by-page or line-by-line identification of information within records and also includes reasonable efforts to locate 
and retrieve information from records maintained in electronic form or format. Components shall ensure that searches 
are done in the most efficient and least expensive manner reasonably possible. 

(c) Fees. In responding to FOIA requests, components shall charge the fees summarized in chart form in paragraphs 
(c)(1) and (c)(2) of this section and explained in paragraphs (c)(3) through (c)(5) of this section, unless a waiver or 
reduction of fees has been granted under paragraph (k) of this section. 

(1) The four categories and chargeable fees are: 

Category Chargeable fees 

(i) Commercial Use Requesters Search, Review, and Duplication. 

(ii) Educational and Non-commercial 

Scientific Institution Requesters 

Duplication (excluding the cost of the first 100 

pages). 

(iii) Representatives of the News Media Duplication (excluding the cost of the first 100 

pages). 

(iv) All Other Requesters Search and Duplication (excluding the cost of the 

first 2 hours of search and 100 pages). 

(2) Uniform fee schedule. 

Service Rate 

(i) Manual search Actual salary rate of employee 

involved, plus 16 percent of salary rate. 

(ii) Computerized search Actual direct cost, including operator 

time. 

(iii) Duplication of records:  

(A) Paper copy reproduction $.16 per page 

(B) Other reproduction (e.g., computer disk or 

printout, microfilm, microfiche, or 

microform) 

Actual direct cost, including operator 

time. 

(iv) Review of records (including redaction) Actual salary rate of employee 

conducting review, plus 16 percent of 

salary rate. 

(3) Search. (i) Search fees shall be charged for all requests—other than requests made by educational institutions, 
noncommercial scientific institutions, or representatives of the news media—subject to the limitations of paragraph (d) 
of this section. Components shall charge for time spent searching even if they do not locate any responsive records 
or if they withhold any records located as entirely exempt from disclosure. Search fees shall be the direct costs of 
conducting the search by the involved employees. 



(ii) For computer searches of records, requesters will be charged the direct costs of conducting the search, although 
certain requesters (as provided in paragraph (d)(1) of this section) will be charged no search fee and certain other 
requesters (as provided in paragraph (d)(3) of this section) are entitled to the cost equivalent of two hours of manual 
search time without charge. 

(4) Duplication. Duplication fees shall be charged to all requesters, subject to the limitations of paragraph (d) of this 
section. For a paper photocopy of a record (no more than one copy of which need be supplied), the fee shall be $.16 
cents per page. For copies produced by computer, such as tapes or printouts, components shall charge the direct 
costs, including operator time, of producing the copy. For other forms of duplication, components shall charge the 
direct costs of that duplication. 

(5) Review. Review fees shall be charged to requesters who make a commercial use request. Review fees shall be 
charged only for the initial record review, in which a component determines whether an exemption applies to a 
particular record at the initial request level. No charge shall be imposed for review at the administrative appeal level 
for an exemption already applied. However, records withheld under an exemption that is subsequently determined 
not to apply may be reviewed again to determine whether any other exemption not previously considered applies, 
and the costs of that review are chargeable. Review fees shall be the direct costs of conducting the review by the 
involved employees. 

(d) Limitations on charging fees. (1) No search fee shall be charged for requests from educational institutions, 
noncommercial scientific institutions, or representatives of the news media. 

(2) No search fee or review fee shall be charged for a quarter-hour period unless more than half of that period is 
required for search or review. 

(3) Except for requesters seeking records for a commercial use, components shall provide without charge: 

(i) The first 100 pages of duplication (or the cost equivalent); and 

(ii) The first two hours of search (or the cost equivalent). 

(4) If a total fee calculated under paragraph (c) of this section is $20.00 or less for any request, no fee shall be 
charged. If such total fee is more than $20.00, the full amount of such fee shall be charged. 

(5) The provisions of paragraphs (d) (3) and (4) of this section work together. This means that for requesters other 
than those seeking records for a commercial use, no fee shall be charged unless the cost of search in excess of two 
hours plus the cost of duplication in excess of 100 pages totals more than $20.00. 

(e) Notice of anticipated fees over $20.00. If a component determines or estimates that the total fee to be charged 
under this section will be more than $20.00, the component shall notify the requester of the actual or estimated fee, 
unless the requester has stated in writing a willingness to pay a fee as high as that anticipated. If only a portion of the 
fee can be estimated readily, the component shall advise the requester that the estimated fee may be only a portion 
of the total fee. If the component has notified a requester that the actual or estimated fee is more than $20.00, the 
component shall not consider the request received for purposes of calculating the time limit in §4.6(b) to respond to a 
request, or process it further, until the requester agrees to pay the anticipated total fee. Any agreement to pay should 
be memorialized in writing. A notice under this paragraph shall offer the requester an opportunity to contact 
Departmental personnel to discuss modifying the request to meet the requester's needs at a lower cost. 

(f) Charges for other services. Apart from the other provisions of this section, if a component decides, as a matter of 
administrative discretion, to comply with a request for special services, the component shall charge the direct cost of 
providing them. Such services could include certifying that records are true copies or sending records by other than 
ordinary mail. 

(g) Charging interest. Components shall charge interest on any unpaid bill starting on the 31st calendar day following 
the date of billing the requester. Interest charges shall be assessed at the rate provided in 31 U.S.C. 3717 and accrue 
from the date of the billing until the component receives payment. Components shall take all steps authorized by the 
Debt Collection Act of 1982, as amended by the Debt Collection Improvement Act of 1996, to effect payment, 
including offset, disclosure to consumer reporting agencies, and use of collection agencies. 



(h) Aggregating requests. If a component reasonably believes that a requester or a group of requesters acting 
together is attempting to divide a request into a series of requests for the purpose of avoiding fees, the component 
may aggregate those requests and charge accordingly. Among the factors a component shall consider in deciding 
whether to aggregate are the closeness in time between the component's receipt of the requests, and the relatedness 
of the matters about which the requests are made. A component may generally presume that multiple requests that 
involve related matters made by the same requester or a closely related group of requesters within a 30 calendar day 
period have been made in order to avoid fees. If requests are separated by a longer period, a component shall 
aggregate them only if a solid basis exists for determining that aggregation is warranted under all the circumstances 
involved. Multiple requests involving unrelated matters shall not be aggregated. 

(i) Advance payments. (1) For requests other than those described in paragraphs (i)(2) and (3) of this section, a 
component shall not require the requester to make an advance payment: a payment made before work is begun or 
continued on a request. Payment owed for work already completed ( i.e. , a payment before copies are sent to a 
requester) is not an advance payment. 

(2) If a component determines or estimates that a total fee to be charged under this section will be more than 
$250.00, the component shall not consider the request received for purposes of calculating the time limit in §4.6(b) to 
respond to a request, or process it further, until it receives payment from the requester of the entire anticipated fee. 

(3) If a requester has previously failed to pay a properly charged FOIA fee to any component or other Federal agency 
within 30 calendar days of the date of billing, a component shall require the requester to pay the full amount due, plus 
any applicable interest, and to make an advance payment of the full amount of any anticipated fee, before the 
component begins to process a new request or continues to process a pending request from that requester. For 
purposes of calculating the time limit in §4.6(b) to respond to a request, the component shall not consider the request 
received until it receives full payment of all applicable fees and interest in this paragraph. 

(4) Upon the completion of processing of a request, if a specific fee is determined to be payable and appropriate 
notice has been given to the requester, a component shall make records available to the requester only upon receipt 
of full payment of the fee. 

(j) Other statutes specifically providing for fees. The fee schedule of this section does not apply to fees charged under 
any statute (except for the FOIA) that specifically requires an agency to set and collect fees for particular types of 
records. If records responsive to requests are maintained for distribution by agencies operating such statutorily based 
fee schedule programs, components shall inform requesters how to obtain records from those sources. Provision of 
such records is not handled under the FOIA. 

(k) Requirements for waiver or reduction of fees. (1) Records responsive to a request will be furnished without 
charge, or at a charge reduced below that established under paragraph (c) of this section, if the requester asks for 
such a waiver in writing and the responsible component determines, after consideration of information provided by 
the requester, that the requester has demonstrated that: 

(i) Disclosure of the requested information is in the public interest because it is likely to contribute significantly to 
public understanding of the operations or activities of the Government; and 

(ii) Disclosure of the information is not primarily in the commercial interest of the requester. 

(2) To determine whether the first fee waiver requirement is met, components shall consider the following factors: 

(i) The subject of the request: whether the subject of the requested records concerns the operations or activities of 
the Government. The subject of the requested records must concern identifiable operations or activities of the 
Federal Government, with a connection that is direct and clear, not remote or attenuated. 

(ii) The informative value of the information to be disclosed: whether the disclosure is ―likely to contribute‖ to an 

understanding of Government operations or activities. The disclosable portions of the requested records must be 
meaningfully informative about Government operations or activities in order to be ―likely to contribute‖ to an increased 
public understanding of those operations or activities. The disclosure of information that already is in the public 
domain, in either a duplicative or a substantially identical form, would not be likely to contribute to such 
understanding. 



(iii) The contribution to an understanding of the subject by the public likely to result from disclosure: whether 
disclosure of the requested information will contribute to the understanding of a reasonably broad audience of 
persons interested in the subject, as opposed to the individual understanding of the requester. A requester's 
expertise in the subject area and ability and intention to effectively convey information to the public shall be 
considered. It shall be presumed that a representative of the news media satisfies this consideration. Merely 
providing information to media sources is insufficient to satisfy this consideration. 

(iv) The significance of the contribution to public understanding: whether the disclosure is likely to contribute 
―significantly‖ to public understanding of Government operations or activities. The public's understanding of the 
subject in question prior to the disclosure must be significantly enhanced by the disclosure. 

(3) To determine whether the second fee waiver requirement ( i.e. , that disclosure is not primarily in the commercial 
interest of the requester) is met, components shall consider the following factors: 

(i) The existence and magnitude of a commercial interest: whether the requester has a commercial interest that would 
be furthered by the requested disclosure. Components shall consider any commercial interest of the requester (with 
reference to the definition of ―commercial use request‖ in paragraph (b)(1) of this section), or of any person on whose 
behalf the requester may be acting, that would be furthered by the requested disclosure. Requesters shall be given 
an opportunity to provide explanatory information regarding this consideration. 

(ii) The primary interest in disclosure: whether any identified commercial interest of the requester is sufficiently great, 
in comparison with the public interest in disclosure, that disclosure is ―primarily in the commercial interest of the 
requester.‖ A fee waiver or reduction is justified if the public interest standard (paragraph (k)(1)(i) of this section) is 
satisfied and the public interest is greater than any identified commercial interest in disclosure. Components ordinarily 
shall presume that if a news media requester has satisfied the public interest standard, the public interest is the 
primary interest served by disclosure to that requester. Disclosure to data brokers or others who merely compile and 
market Government information for direct economic return shall not be presumed to primarily serve the public 
interest. 

(4) If only some of the records to be released satisfy the requirements for a fee waiver, a waiver shall be granted for 
those records. 

(5) Requests for the waiver or reduction of fees should address the factors listed in paragraphs (k)(2) and (3) of this 
section, insofar as they apply to each request. 
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ENDANGERED SPECIES ACT OF 1973 1

AN ACT To provide for the conservation of endangered and threatened species of
fish, wildlife, and plants, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the ‘‘Endangered Species Act of 1973’’.
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FINDINGS, PURPOSES, AND POLICY

SEC. 2. (a) FINDINGS.—The Congress finds and declares that—
(1) various species of fish, wildlife, and plants in the

United States have been rendered extinct as a consequence of
economic growth and development untempered by adequate
concern and conservation;

(2) other species of fish, wildlife, and plants have been so
depleted in numbers that they are in danger of or threatened
with extinction;

(3) these species of fish, wildlife, and plants are of esthetic,
ecological, educational, historical, recreational, and scientific
value to the Nation and its people;

(4) the United States has pledged itself as a sovereign
state in the international community to conserve to the extent
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practicable the various species of fish or wildlife and plants
facing extinction, pursuant to—

(A) migratory bird treaties with Canada and Mexico;
(B) the Migratory and Endangered Bird Treaty with

Japan;
(C) the Convention on Nature Protection and Wildlife

Preservation in the Western Hemisphere;
(D) the International Convention for the Northwest

Atlantic Fisheries;
(E) the International Convention for the High Seas

Fisheries of the North Pacific Ocean;
(F) the Convention on International Trade in Endan-

gered Species of Wild Fauna and Flora; and
(G) other international agreements; and

(5) encouraging the States and other interested parties,
through Federal financial assistance and a system of incen-
tives, to develop and maintain conservation programs which
meet national and international standards is a key to meeting
the Nation’s international commitments and to better safe-
guarding, for the benefit of all citizens, the Nation’s heritage
in fish, wildlife, and plants.
(b) PURPOSES.—The purposes of this Act are to provide a

means whereby the ecosystems upon which endangered species and
threatened species depend may be conserved, to provide a program
for the conservation of such endangered species and threatened
species, and to take such steps as may be appropriate to achieve
the purposes of the treaties and conventions set forth in subsection
(a) of this section.

(c) POLICY.—(1) It is further declared to be the policy of Con-
gress that all Federal departments and agencies shall seek to con-
serve endangered species and threatened species and shall utilize
their authorities in furtherance of the purposes of this Act.

(2) It is further declared to be the policy of Congress that Fed-
eral agencies shall cooperate with State and local agencies to re-
solve water resource issues in concert with conservation of endan-
gered species.
(16 U.S.C. 1531)

DEFINITIONS

SEC. 3. For the purposes of this Act—
(1) The term ‘‘alternative courses of action’’ means all alter-

natives and thus is not limited to original project objectives and
agency jurisdiction.

(2) The term ‘‘commercial activity’’ means all activities of in-
dustry and trade, including, but not limited to, the buying or sell-
ing of commodities and activities conducted for the purpose of fa-
cilitating such buying and selling: Provided, however, That it does
not include exhibitions of commodities by museums or similar cul-
tural or historical organizations.

(3) The terms ‘‘conserve,’’ ‘‘conserving,’’ and ‘‘conservation’’
mean to use and the use of all methods and procedures which are
necessary to bring any endangered species or threatened species to
the point at which the measures provided pursuant to this Act are
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no longer necessary. Such methods and procedures include, but are
not limited to, all activities associated with scientific resources
management such as research, census, law enforcement, habitat ac-
quisition and maintenance, propagation, live trapping, and trans-
plantation, and, in the extraordinary case where population pres-
sures within a given ecosystem cannot be otherwise relieved, may
include regulated taking.

(4) The term ‘‘Convention’’ means the Convention on Inter-
national Trade in Endangered Species of Wild Fauna and Flora,
signed on March 3, 1973, and the appendices thereto.

(5)(A) The term ‘‘critical habitat’’ for a threatened or endan-
gered species means—

(i) the specific areas within the geographical area occupied
by the species, at the time it is listed in accordance with the
provisions of section 4 of this Act, on which are found those
physical or biological features (I) essential to the conservation
of the species and (II) which may require special management
considerations or protection; and

(ii) specific areas outside the geographical area occupied by
the species at the time it is listed in accordance with the provi-
sions of section 4 of this Act, upon a determination by the Sec-
retary that such areas are essential for the conservation of the
species.
(B) Critical habitat may be established for those species now

listed as threatened or endangered species for which no critical
habitat has heretofore been established as set forth in subpara-
graph (A) of this paragraph.

(C) Except in those circumstances determined by the Secretary,
critical habitat shall not include the entire geographical area which
can be occupied by the threatened or endangered species.

(6) The term ‘‘endangered species’’ means any species which is
in danger of extinction throughout all or a significant portion of its
range other than a species of the Class Insecta determined by the
Secretary to constitute a pest whose protection under the provi-
sions of this Act would present an overwhelming and overriding
risk to man.

(7) The term ‘‘Federal agency’’ means any department, agency,
or instrumentality of the United States.

(8) The term ‘‘fish or wildlife’’ means any member of the ani-
mal kingdom, including without limitation any mammal, fish, bird
(including any migratory, nonmigratory, or endangered bird for
which protection is also afforded by treaty or other international
agreement), amphibian, reptile, mollusk, crustacean, arthropod or
other invertebrate, and includes any part, product, egg, or offspring
thereof, or the dead body or parts thereof.

(9) The term ‘‘foreign commerce’’ includes, among other things,
any transaction—

(A) between persons within one foreign country;
(B) between persons in two or more foreign countries;
(C) between a person within the United States and a per-

son in a foreign country; or
(D) between persons within the United States, where the

fish and wildlife in question are moving in any country or
countries outside the United States.
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(10) The term ‘‘import’’ means to land on, bring into, or intro-
duce into or attempt to land on, bring into, or introduce into, any
place subject to the jurisdiction of the United States, whether or
not such landing, bringing, or introduction constitutes an importa-
tion within the meaning of the customs laws of the United States.

ø(11) Repealed by section 4(b) of P.L. 97–304, 96 Stat. 1420.¿
(12) The term ‘‘permit or license applicant’’ means, when used

with respect to an action of a Federal agency for which exemption
is sought under section 7, any person whose application to such
agency for a permit or license has been denied primarily because
of the application of section 7(a) to such agency action.

(13) The term ‘‘person’’ means an individual, corporation, part-
nership, trust, association, or any other private entity; or any offi-
cer, employee, agent, department, or instrumentality of the Federal
Government, of any State, municipality, or political subdivision of
a State, or of any foreign government; any State, municipality, or
political subdivision of a State; or any other entity subject to the
jurisdiction of the United States.

(14) The term ‘‘plant’’ means any member of the plant king-
dom, including seeds, roots and other parts thereof.

(15) The term ‘‘Secretary’’ means, except as otherwise herein
provided, the Secretary of the Interior or the Secretary of Com-
merce as program responsibilities are vested pursuant to the provi-
sions of Reorganization Plan Numbered 4 of 1970; except that with
respect to the enforcement of the provisions of this Act and the
Convention which pertain to the importation or exportation of ter-
restrial plants, the term also means the Secretary of Agriculture.

(16) The term ‘‘species’’ includes any subspecies of fish or wild-
life or plants, and any distinct population segment of any species
or vertebrate fish or wildlife which interbreeds when mature.

(17) The term ‘‘State’’ means any of the several States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, American
Samoa, the Virgin Islands, Guam, and the Trust Territory of the
Pacific Islands.

(18) The term ‘‘State agency’’ means any State agency, depart-
ment, board, commission, or other governmental entity which is re-
sponsible for the management and conservation of fish, plant, or
wildlife resources within a State.

(19) The term ‘‘take’’ means to harass, harm, pursue, hunt,
shoot, wound, kill, trap, capture, or collect, or to attempt to engage
in any such conduct.

(20) The term ‘‘threatened species’’ means any species which is
likely to become an endangered species within the foreseeable fu-
ture throughout all or a significant portion of its range.

(21) The term ‘‘United States,’’ when used in a geographical
context, includes all States.
(16 U.S.C. 1532)

DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPECIES

SEC. 4. (a) GENERAL.—(1) The Secretary shall by regulation
promulgated in accordance with subsection (b) determine whether
any species is an endangered species or a threatened species be-
cause of any of the following factors:
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(A) the present or threatened destruction, modification, or
curtailment of its habitat or range;

(B) overutilization for commercial, recreational, scientific,
or educational purposes;

(C) disease or predation;
(D) the inadequacy of existing regulatory mechanisms; or
(E) other natural or manmade factors affecting its contin-

ued existence.
(2) With respect to any species over which program responsibil-

ities have been vested in the Secretary of Commerce pursuant to
Reorganization Plan Numbered 4 of 1970—

(A) in any case in which the Secretary of Commerce deter-
mines that such species should—

(i) be listed as an endangered species or a threatened
species, or

(ii) be changed in status from a threatened species to
an endangered species, he shall so inform the Secretary of
the Interior, who shall list such species in accordance with
this section;
(B) in any case in which the Secretary of Commerce deter-

mines that such species should—
(i) be removed from any list published pursuant to

subsection (c) of this section, or
(ii) be changed in status from an endangered species

to a threatened species, he shall recommend such action to
the Secretary of the Interior, and the Secretary of the Inte-
rior, if he concurs in the recommendation, shall implement
such action; and
(C) the Secretary of the Interior may not list or remove

from any list any such species, and may not change the status
of any such species which are listed, without a prior favorable
determination made pursuant to this section by the Secretary
of Commerce.
(3) The Secretary, by regulation promulgated in accordance

with subsection (b) and to the maximum extent prudent and deter-
minable—

(A) shall, concurrently with making a determination under
paragraph (1) that a species is an endangered species or a
threatened species, designate any habitat of such species which
is then considered to be critical habitat; and

(B) may, from time-to-time thereafter as appropriate, re-
vise such designation.
(b) BASIS FOR DETERMINATIONS.—(1)(A) The Secretary shall

make determinations required by subsection (a)(1) solely on the
basis of the best scientific and commercial data available to him
after conducting a review of the status of the species and after tak-
ing into account those efforts, if any, being made by any State or
foreign nation, or any political subdivision of a State or foreign na-
tion, to protect such species, whether by predator control, protec-
tion of habitat and food supply, or other conservation practices,
within any area under its jurisdiction, or on the high seas.

(B) In carrying out this section, the Secretary shall give consid-
eration to species which have been—
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(i) designated as requiring protection from unrestricted
commerce by any foreign nation, or pursuant to any inter-
national agreement; or

(ii) identified as in danger of extinction, or likely to become
so within the foreseeable future, by any State agency or by any
agency of a foreign nation that is responsible for the conserva-
tion of fish or wildlife or plants.
(2) The Secretary shall designate critical habitat, and make re-

visions thereto, under subsection (a)(3) on the basis of the best sci-
entific data available and after taking into consideration the eco-
nomic impact, and any other relevant impact, of specifying any par-
ticular area as critical habitat. The Secretary may exclude any area
from critical habitat if he determines that the benefits of such ex-
clusion outweight the benefits of specifying such area as part of the
critical habitat, unless he determines, based on the best scientific
and commercial data available, that the failure to designate such
area as critical habitat will result in the extinction of the species
concerned.

(3)(A) To the maximum extent practicable, within 90 days after
receiving the petition of an interested person under section 553(e)
of title 5, United States Code, to add a species to, or to remove a
species from, either of the lists published under subsection (c), the
Secretary shall make a finding as to whether the petition presents
substantial scientific or commercial information indicating that the
petitioned action may be warranted. If such a petition is found to
present such information, the Secretary shall promptly commence
a review of the status of the species concerned. The Secretary shall
promptly publish each finding made under this subparagraph in
the Federal Register.

(B) Within 12 months after receiving a petition that is found
under subparagraph (A) to present substantial information indicat-
ing that the petitioned action may be warranted, the Secretary
shall make one of the following findings:

(i) The petitioned action is not warranted, in which case
the Secretary shall promptly publish such finding in the Fed-
eral Register.

(ii) The petitioned action is warranted in which case the
Secretary shall promptly publish in the Federal Register a gen-
eral notice and the complete text of a proposed regulation to
implement such action in accordance with paragraph (5).

(iii) The petitioned action is warranted but that—
(I) the immediate proposal and timely promulgation of

a final regulation implementing the petitioned action in ac-
cordance with paragraphs (5) and (6) is precluded by pend-
ing proposals to determine whether any species is an en-
dangered species or a threatened species, and

(II) expeditious progress is being made to add quali-
fied species to either of the lists published under sub-
section (c) and to remove from such lists species for which
the protections of the Act are no longer necessary.

in which case the Secretary shall promptly publish such find-
ing in the Federal Register, together with a description and
evaluation of the reasons and data on which the finding is
based.
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1 So in original. Probably should be paragraph ‘‘(7)’’.

(C)(i) A petition with respect to which a finding is made under
subparagraph (B)(iii) shall be treated as a petition that is resub-
mitted to the Secretary under subparagraph (A) on the date of such
finding and that presents substantial scientific or commercial infor-
mation that the petitioned action may be warranted.

(ii) Any negative finding described in subparagraph (A) and
any finding described in subparagraph (B)(i) or (iii) shall be subject
to judicial review.

(iii) The Secretary shall implement a system to monitor effec-
tively the status of all species with respect to which a finding is
made under subparagraph (B)(iii) and shall make prompt use of
the authority under paragraph 7 1 to prevent a significant risk to
the well being of any such species.

(D)(i) To the maximum extent practicable, within 90 days after
receiving the petition of an interested person under section 553(e)
of title 5, United States Code, to revise a critical habitat designa-
tion, the Secretary shall make a finding as to whether the petition
presents substantial scientific information indicating that the revi-
sion may be warranted. The Secretary shall promptly publish such
finding in the Federal Register.

(ii) Within 12 months after receiving a petition that is found
under clause (i) to present substantial information indicating that
the requested revision may be warranted, the Secretary shall de-
termine how he intends to proceed with the requested revision, and
shall promptly publish notice of such intention in the Federal Reg-
ister.

(4) Except as provided in paragraphs (5) and (6) of this sub-
section, the provisions of section 553 of title 5, United States Code
(relating to rulemaking procedures), shall apply to any regulation
promulgated to carry out the purposes of this Act.

(5) With respect to any regulation proposed by the Secretary
to implement a determination, designation, or revision referred to
in subsection (a)(1) or (3), the Secretary shall—

(A) not less than 90 days before the effective date of the
regulation—

(i) publish a general notice and the complete text of
the proposed regulation in the Federal Register, and

(ii) give actual notice of the proposed regulation (in-
cluding the complete text of the regulation) to the State
agency in each State in which the species is believed to
occur, and to each county or equivalent jurisdiction in
which the species is believed to occur, and invite the com-
ment of such agency, and each such jurisdiction, thereon;
(B) insofar as practical, and in cooperation with the Sec-

retary of State, give notice of the proposed regulation to each
foreign nation in which the species is believed to occur or
whose citizens harvest the species on the high seas, and invite
the comment of such nation thereon;

(C) give notice of the proposed regulation to such profes-
sional scientific organizations as he deems appropriate;
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(D) publish a summary of the proposed regulation in a
newspaper of general circulation in each area of the United
States in which the species is believed to occur; and

(E) promptly hold one public hearing on the proposed regu-
lation if any person files a request for such a hearing within
45 days after the date of publication of general notice.
(6)(A) Within the one-year period beginning on the date on

which general notice is published in accordance with paragraph
(5)(A)(i) regarding a proposed regulation, the Secretary shall pub-
lish in the Federal Register—

(i) if a determination as to whether a species is an endan-
gered species or a threatened species, or a revision of critical
habitat, is involved, either—

(I) a final regulation to implement such determination,
(II) a final regulation to implement such revision or a

finding that such revision should not be made,
(III) notice that such one-year period is being extended

under subparagraph (B)(i), or
(IV) notice that the proposed regulation is being with-

drawn under subparagraph (B)(ii), together with the find-
ing on which such withdrawal is based; or
(ii) subject to subparagraph (C), if a designation of critical

habitat is involved, either—
(I) a final regulation to implement such designation, or
(II) notice that such one-year period is being extended

under such subparagraph.
(ii) If a proposed regulation referred to in subparagraph (A)(i)

is not promulgated as a final regulation within such one-year pe-
riod (or longer period if extension under clause (i) applies) because
the Secretary finds that there is not sufficient evidence to justify
the action proposed by the regulation, the Secretary shall imme-
diately withdraw the regulation. The finding on which a with-
drawal is based shall be subject to judicial review. The Secretary
may not propose a regulation that has previously been withdrawn
under this clause unless he determines that sufficient new informa-
tion is available to warrant such proposal.

(B)(i) If the Secretary finds with respect to a proposed regula-
tion referred to in subparagraph (A)(i) that there is substantial dis-
agreement regarding the sufficiency or accuracy of the available
data relevant to the determination or revision concerned, the Sec-
retary may extend the one-year period specified in subparagraph
(A) for not more than six months for purposes of soliciting addi-
tional data.

(iii) If the one-year period specified in subparagraph (A) is ex-
tended under clause (i) with respect to a proposed regulation, then
before the close of such extended period the Secretary shall publish
in the Federal Register either a final regulation to implement the
determination or revision concerned, a finding that the revision
should not be made, or a notice of withdrawal of the regulation
under clause (ii), together with the finding on which the with-
drawal is based.

(C) A final regulation designating critical habitat of an endan-
gered species or a threatened species shall be published concur-
rently with the final regulation implementing the determination
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that such species is endangered or threatened, unless the Secretary
deems that—

(i) it is essential to the conservation of such species that
the regulation implementing such determination be promptly
published; or

(ii) critical habitat of such species is not then determina-
ble, in which case the Secretary, with respect to the proposed
regulation to designate such habitat, may extend the one-year
period specified in subparagraph (A) by not more than one ad-
ditional year, but not later than the close of such additional
year the Secretary must publish a final regulation, based on
such data as may be available at that time, designating, to the
maximum extent prudent, such habitat.
(7) Neither paragraph (4), (5), or (6) of this subsection nor sec-

tion 553 of title 5, United States Code, shall apply to any regula-
tion issued by the Secretary in regard to any emergency posing a
significant risk to the well-being of any species of fish and wildlife
or plants, but only if—

(A) at the time of publication of the regulation in the Fed-
eral Register the Secretary publishes therein detailed reasons
why such regulation is necessary; and

(B) in the case such regulation applies to resident species
of fish or wildlife, or plants, the Secretary gives actual notice
of such regulation to the State agency in each State in which
such species is believed to occur.

Such regulation shall, at the discretion of the Secretary, take effect
immediately upon the publication of the regulation in the Federal
Register. Any regulation promulgated under the authority of this
paragraph shall cease to have force and effect at the close of the
240-day period following the date of publication unless, during such
240-day period, the rulemaking procedures which would apply to
such regulation without regard to this paragraph are complied
with. If at any time after issuing an emergency regulation the Sec-
retary determines, on the basis of the best appropriate data avail-
able to him, that substantial evidence does not exist to warrant
such regulation, he shall withdraw it.

(8) The publication in the Federal Register of any proposed or
final regulation which is necessary or appropriate to carry out the
purposes of this Act shall include a summary by the Secretary of
the data on which such regulation is based and shall show the rela-
tionship of such data to such regulation; and if such regulation des-
ignates or revises critical habitat, such summary shall, to the maxi-
mum extent practicable, also include a brief description and eval-
uation of those activities (whether public or private) which, in the
opinion of the Secretary, if undertaken may adversely modify such
habitat, or may be affected by such designation.

(c) LISTS.—(1) The Secretary of the Interior shall publish in the
Federal Register a list of all species determined by him or the Sec-
retary of Commerce to be endangered species and a list of all spe-
cies determined by him or the Secretary of Commerce to be threat-
ened species. Each list shall refer to the species contained therein
by scientific and common name or names, if any, specify with re-
spect to such species over what portion of its range it is endangered
or threatened, and specify any critical habitat within such range.
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The Secretary shall from time to time revise each list published
under the authority of this subsection to reflect recent determina-
tions, designations, and revisions made in accordance with sub-
sections (a) and (b).

(2) The Secretary shall—
(A) conduct, at least once every five years, a review of all

species included in a list which is published pursuant to para-
graph (1) and which is in effect at the time of such review; and

(B) determine on the basis of such review whether any
such species should—

(i) be removed from such list;
(ii) be changed in status from an endangered species

to a threatened species; or
(iii) be changed in status from a threatened species to

an endangered species.
Each determination under subparagraph (B) shall be made in ac-
cordance with the provisions of subsection (a) and (b).

(d) PROTECTIVE REGULATIONS.—Whenever any species is listed
as a threatened species pursuant to subsection (c) of this section,
the Secretary shall issue such regulations as he deems necessary
and advisable to provide for the conservation of such species. The
Secretary may by regulation prohibit with respect to any threat-
ened species any act prohibited under section 9(a)(1), in the case
of fish or wildlife, or section 9(a)(2) in the case of plants, with re-
spect to endangered species; except that with respect to the taking
of resident species of fish or wildlife, such, regulations shall apply
in any State which has entered into a cooperative agreement pur-
suant to section 6(c) of this Act only to the extent that such regula-
tions have also been adopted by such State.

(e) SIMILARITY OF APPEARANCE CASES.—The Secretary may, by
regulation of commerce or taking, and to the extent he deems ad-
visable, treat any species as an endangered species or threatened
species even through it is not listed pursuant to section 4 of this
Act if he finds that—

(A) such species so closely resembles in appearance, at the
point in question, a species which has been listed pursuant to
such section that enforcement personnel would have substan-
tial difficulty in attempting to differentiate between the listed
and unlisted species;

(B) the effect of this substantial difficulty is an additional
threat to an endangered or threatened species; and

(C) such treatment of an unlisted species will substantially
facilitate the enforcement and further the policy of this Act.
(f)(1) RECOVERY PLANS.—The Secretary shall develop and im-

plement plans (hereinafter in this subsection referred to as ‘‘recov-
ery plans’’) for the conservation and survival of endangered species
and threatened species listed pursuant to this section, unless he
finds that such a plan will not promote the conservation of the spe-
cies. The Secretary, in development and implementing recovery
plans, shall, to the maximum extent practicable—

(A) give priority to those endangered species or threatened
species, without regard to taxonomic classification, that are
most likely to benefit from such plans, particularly those spe-
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cies that are, or may be, in conflict with construction or other
development projects or other forms of economic activity;

(B) incorporate in each plan—
(i) a description of such site-specific management ac-

tions as may be necessary to achieve the plan’s goal for the
conservation and survival of the species;

(ii) objective, measurable criteria which, when met,
would result in a determination, in accordance with the
provisions of this section, that the species be removed from
the list; and

(iii) estimates of the time required and the cost to
carry out those measures needed to achieve the plan’s goal
and to achieve intermediate steps toward that goal.

(2) The Secretary, in developing and implementing recovery
plans, may procure the services of appropriate public and private
agencies and institutions and other qualified persons. Recovery
teams appointed pursuant to this subsection shall not be subject to
the Federal Advisory Committee Act.

(3) The Secretary shall report every two years to the Commit-
tee on Environment and Public Works of the Senate and the Com-
mittee on Merchant Marine and Fisheries of the House of Rep-
resentatives on the status of efforts to develop and implement re-
covery plans for all species listed pursuant to this section and on
the status of all species for which such plans have been developed.

(4) The Secretary shall, prior to final approval of a new or re-
vised recovery plan, provide public notice and an opportunity for
public review and comment on such plan. The Secretary shall con-
sider all information presented during the public comment period
prior to approval of the plan.

(5) Each Federal agency shall, prior to implementation of a
new or revised recovery plan, consider all information presented
during the public comment period under paragraph (4).

(g) MONITORING.—(1) The Secretary shall implement a system
in cooperation with the States to monitor effectively for not less
than five years the status of all species which have recovered to the
point at which the measures provided pursuant to this Act are no
longer necessary and which, in accordance with the provisions of
this section, have been removed from either of the lists published
under subsection (c).

(2) The Secretary shall make prompt use of the authority
under paragraph 7 1 of subsection (b) of this section to prevent a
significant risk to the well being of any such recovered species.

(h) AGENCY GUIDELINES.—The Secretary shall establish, and
publish in the Federal Register, agency guidelines to insure that
the purposes of this section are achieved efficiently and effectively.
Such guidelines shall include, but are not limited to—

(1) procedures for recording the receipt and the disposition
of petitions submitted under subsection (b)(3) of this section;

(2) criteria for making the findings required under such sub-
section with respect to petitions;
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(3) a ranking system to assist in the identification of spe-
cies that should receive priority review under subsection (a)(1)
of the section; and

(4) a system for developing and implementing, on a prior-
ity basis, recovery plans under subsection (f) of this section.
The Secretary shall provide to the public notice of, and oppor-
tunity to submit written comments on, any guideline (including
any amendment thereto) proposed to be established under this
subsection.
(i) If, in the case of any regulation proposed by the Secretary

under the authority of this section, a State agency to which notice
thereof was given in accordance with subsection (b)(5)(A)(ii) files
comments disagreeing with all or part of the proposed regulation,
and the Secretary issues a final regulation which is in conflict with
such comments, or if the Secretary fails to adopt a regulation pur-
suant to an action petitioned by a State agency under subsection
(b)(3), the Secretary shall submit to the State agency a written jus-
tification for his failure to adopt regulations consistent with the
agency’s comments or petition.
(16 U.S.C. 1533)

LAND ACQUISITION

SEC. 5. (a) PROGRAM.—The Secretary, and the Secretary of Ag-
riculture with respect to the National Forest System, shall estab-
lish and implement a program to conserve fish, wildlife, and plants,
including those which are listed as endangered species or threat-
ened species pursuant to section 4 of this Act. To carry out such
a program, the appropriate Secretary—

(1) shall utilize the land acquisition and other authority
under the Fish and Wildlife Act of 1956, as amended, the Fish
and Wildlife Coordination Act, as amended, and the Migratory
Bird Conservation Act, as appropriate; and

(2) is authorized to acquire by purchase, donation, or oth-
erwise, lands, waters, or interest therein, and such authority
shall be in addition to any other land acquisition vested in
him.
(b) ACQUISITIONS.—Funds made available pursuant to the

Land and Water Conservation Fund Act of 1965, as amended, may
be used for the purpose of acquiring lands, waters, or interests
therein under subsection (a) of this section.
(16 U.S.C. 1534)

COOPERATION WITH THE STATES

SEC. 6. (a) GENERAL.—In carrying out the program authorized
by this Act, the Secretary shall cooperate to the maximum extent
practicable with the States. Such cooperation shall include con-
sultation with the States concerned before acquiring any land or
water, or interest therein, for the purpose of conserving any endan-
gered species or threatened species.

(b) MANAGEMENT AGREEMENTS.—The Secretary may enter into
agreements with any State for the administration and management
of any area established for the conservation of endangered species
or threatened species. Any revenues derived from the administra-
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tion of such areas under these agreements shall be subject to the
provisions of section 401 of the Act of June 15, 1935 (49 Stat. 383;
16 U.S.C. 715s).

(c)(1) COOPERATIVE AGREEMENTS.—In furtherance of the pur-
poses of this Act, the Secretary is authorized to enter into a cooper-
ative agreement in accordance with this section with any State
which establishes and maintains an adequate and active program
for the conservation of endangered species and threatened species.
Within one hundred and twenty days after the Secretary receives
a certified copy of such a proposed State program, he shall make
a determination whether such program is in accordance with this
Act. Unless he determines, pursuant to this paragraph, that the
State program is not in accordance with this Act, he shall enter
into a cooperative agreement with the State for the purpose of as-
sisting in implementation of the State program. In order for a State
program to be deemed an adequate and active program for the con-
servation of endangered species and threatened species, the Sec-
retary must find, and annually thereafter reconfirm such finding,
that under the State program—

(A) authority resides in the State agency of conserve resi-
dent species of fish or wildlife determined by the State agency
or the Secretary to be endangered or threatened;

(B) the State agency has established acceptable conserva-
tion programs, consistent with the purposes and policies of this
Act, for all resident species of fish or wildlife in the State
which are deemed by the Secretary to be endangered or threat-
ened, and has furnished a copy of such plan and program to-
gether with all pertinent details, information, and data re-
quested to the Secretary;

(C) the State agency is authorized to conduct investiga-
tions to determine the status and requirements for survival of
resident species of fish and wildlife;

(D) the State agency is authorized to establish programs,
including the acquisition of land or aquatic habitat or interests
therein, for the conservation of resident endangered or threat-
ened species of fish or wildlife; and

(E) provision is made for public participation in designat-
ing resident species of fish or wildlife as endangered or threat-
ened, or that under the State program—

(i) the requirements set forth in paragraph (3), (4), and (5)
of this subsection are complied with, and

(ii) plans are included under which immediate attention
will be given to those resident species of fish and wildlife
which are determined by the Secretary or the State agency to
be endangered or threatened and which the Secretary and the
State agency agree are most urgently in need of conservation
programs; except that a cooperative agreement entered into
with a State whose program is deemed adequate and active
pursuant to clause (i) and this clause and this subparagraph
shall not affect the applicability of prohibitions set forth in or
authorized pursuant to section 4(d) or section 9(a)(1) with re-
spect to the taking of any resident endangered or threatened
species.
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(2) In furtherance of the purposes of this Act, the Secretary is
authorized to enter into a cooperative agreement in accordance
with this section with any State which establishes and maintains
an adequate and active program for the conservation of endangered
species and threatened species of plants. Within one hundred and
twenty days after the Secretary receives a certified copy of such a
proposed State program, he shall make a determination whether
such program is in accordance with this Act. Unless he determines,
pursuant to this paragraph, that the State program is not in ac-
cordance with this Act, he shall enter into a cooperative agreement
with the State for the purpose of assisting in implementation of the
State program. In order for a State program to be deemed an ade-
quate and active program for the conservation of endangered spe-
cies of plants and threatened species of plants, the Secretary must
find, and annually thereafter reconfirm such findings, that under
the State program—

(A) authority resides in the State agency to conserve resi-
dent species of plants determined by the State agency or the
Secretary to be endangered or threatened;

(B) the State agency has established acceptable conserva-
tion programs, consistent with the purposes and policies of this
Act, for all resident species of plants in the State which are
deemed by the Secretary to be endangered or threatened, and
has furnished a copy of such plan and program together with
all pertinent details, information, and data requested to the
Secretary;

(C) the State agency is authorized to conduct investiga-
tions to determine the status and requirements for survival of
resident species of plants; and

(D) provision is made for public participation in designat-
ing resident species of plants as endangered or threatened; or
that under the State program—

(i) the requirements set forth in subparagraphs (C)
and (D) of this paragraph are complied with, and

(ii) plans are included under which immediate atten-
tion will be given to those resident species of plants which
are determined by the Secretary or the State agency to be
endangered or threatened and which the Secretary and the
State agency agree are most urgently in need of conserva-
tion programs; except that a cooperative agreement en-
tered into with a State whose program is deemed adequate
and active pursuant to clause (i) and this clause shall not
affect the applicability of prohibitions set forth in or au-
thorized pursuant to section 4(d) or section 9(a)(1) with re-
spect to the taking of any resident endangered or threat-
ened species.

(d) ALLOCATION OF FUNDS.—(1) The Secretary is authorized to
provide financial assistance to any State, through its respective
State agency, which has entered into a cooperative agreement pur-
suant to subsection (c) of this section to assist in development of
programs for the conservation of endangered and threatened spe-
cies or to assist in monitoring the status of candidate species pur-
suant to subparagraph (C) of section 4(b)(3) and recovered species
pursuant to section 4(g). The Secretary shall allocate each annual
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appropriation made in accordance with the provisions of subsection
(i) of this section to such States based on consideration of—

(A) the international commitments of the United States to
protect endangered species or threatened species;

(B) the readiness of a State to proceed with a conservation
program consistent with the objectives and purposes of this
Act;

(C) the number of endangered species and threatened spe-
cies within a State;

(D) the potential for restoring endangered species and
threatened species within a State;

(E) the relative urgency to initiate a program to restore
and protect an endangered species or threatened species in
terms of survival of the species;

(F) the importance of monitoring the status of candidate
species within a State to prevent a significant risk to the well
being of any such species; and

(G) the importance of monitoring the status of recovered
species within a State to assure that such species do not return
to the point at which the measures provided pursuant to this
Act are again necessary.
So much of the annual appropriation made in accordance with

provisions of subsection (i) of this section allocated for obligation to
any State for any fiscal year as remains unobligated at the close
thereof is authorized to be made available to that State until the
close of the succeeding fiscal year. Any amount allocated to any
State which is unobligated at the end of the period during which
it is available for expenditure is authorized to be made available
for expenditure by the Secretary in conducting programs under this
section.

(2) Such cooperative agreements shall provide for (A) the ac-
tions to be taken by the Secretary and the States; (B) the benefits
that are expected to be derived in connection with the conservation
of endangered or threatened species; (C) the estimated cost of these
actions; and (D) the share of such costs to be bore by the Federal
Government and by the States; except that—

(i) the Federal share of such program costs shall not ex-
ceed 75 percent of the estimated program cost stated in the
agreement; and

(ii) the Federal share may be increased to 90 percent
whenever two or more States having a common interest in one
or more endangered or threatened species, the conservation of
which may be enhanced by cooperation of such States, enter
jointly into agreement with the Secretary.
The Secretary may, in his discretion, and under such rules and

regulations as he may prescribe, advance funds to the State for fi-
nancing the United States pro rata share agreed upon in the coop-
erative agreement. For the purposes of this section, the non-Fed-
eral share may, in the discretion of the Secretary, be in the form
of money or real property, the value of which will be determined
by the Secretary whose decision shall be final.

(e) REVIEW OF STATE PROGRAMS.—Any action taken by the Sec-
retary under this section shall be subject to his periodic review at
no greater than annual intervals.
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(f) CONFLICTS BETWEEN FEDERAL AND STATE LAWS.—Any State
law or regulation which applies with respect to the importation or
exportation of, or interstate or foreign commerce in, endangered
specie or threatened species is void to the extent that it may effec-
tively (1) permit what is prohibited by this Act of by any regulation
which implements this Act, or (2) prohibit what is authorized pur-
suant to an exemption or permit provided for in this Act or in any
regulation which implements this Act. This Act shall not otherwise
be construed to void any State law or regulation which is intended
to conserve migratory, resident, or introduced fish or wildlife, or to
permit or prohibit sale of such fish or wildlife. Any State law or
regulation respecting the taking of an endangered species or
threatened species may be more restrictive than the exemptions or
permits provided for in this Act or in any regulation which imple-
ments this Act but not less restrictive than the prohibitions so de-
fined.

(g) TRANSITION.—(1) For purposes of this subsection, the term
‘‘establishment period’’ means, with respect to any State, the period
beginning on the date of enactment of this Act and ending on
whichever of the following dates first occurs: (A) the date of the
close of the 120-day period following the adjournment of the first
regular session of the legislative of such State which commences
after such date of enactment, or (B) the date of the close of the 15-
month period following such date of enactment.

(2) The prohibitions set forth in or authorized pursuant to sec-
tions 4(d) and 9(a)(1)(B) of this Act shall not apply with respect to
the taking of any resident endangered species or threatened species
(other than species listed in Appendix I to the Convention or other-
wise specifically covered by any other treaty or Federal law) within
any State—

(A) which is then a party to a cooperative agreement with
the Secretary pursuant to section 6(c) of this Act (except to the
extent that the taking of any such species is contrary to the
law of such State); or

(B) except for any time within the establishment period
when—

(i) the Secretary applies such prohibition to such spe-
cies at the request of the State, or

(ii) the Secretary applies such prohibition after he
finds, and publishes his finding, that an emergency exists
posing a significant risk to the well-being of such species
and that the prohibition must be applied to protect such
species. The Secretary’s finding and publication may be
made without regard to the public hearing or comment
provisions of section 553 of title 5, United States Code, or
any other provision of this Act; but such prohibition shall
expire 90 days after the date of its imposition unless the
Secretary further extends such prohibition by publishing
notice and a statement of justification of such extension.

(h) REGULATIONS.—The Secretary is authorized to promulgate
such regulations as may be appropriate to carry out the provisions
of this section relating to financial assistance to States.

(i) APPROPRIATIONS.—(1) To carry out the provisions of this sec-
tion for fiscal years after September 30, 1988, there shall be depos-
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ited into a special fund known as the cooperative endangered spe-
cies conservation fund, to be administered by the Secretary, an
amount equal to five percent of the combined amounts covered each
fiscal year into the Federal aid to wildlife restoration fund under
section 3 of the Act of September 2, 1937, and paid, transferred,
or otherwise credited each fiscal year to the Sport Fishing Restora-
tion Account established under 1016 of the Act of July 18, 1984.

(2) Amounts deposited into the special fund are authorized to
be appropriated annually and allocated in accordance with sub-
section (d) of this section.
(16 U.S.C. 1535)

INTERAGENCY COOPERATION

SEC. 7. (a) FEDERAL AGENCY ACTIONS AND CONSULTATIONS.—
(1) The Secretary shall review other programs administered by him
and utilize such programs in furtherance of the purposes of this
Act. All other Federal agencies shall, in consultation with and with
the assistance of the Secretary, utilize their authorities in further-
ance of the purposes of this Act by carrying out programs for the
conservation of endangered species and threatened species listed
pursuant to section 4 of this Act.

(2) Each Federal agency shall, in consultation with and with
the assistance of the Secretary, insure that any action authorized,
funded, or carried out by such agency (hereinafter in this section
referred to as an ‘‘agency action’’) is not likely to jeopardize the con-
tinued existence of any endangered species or threatened species or
result in the destruction or adverse modification of habitat of such
species which is determined by the Secretary, after consultation as
appropriate with affected States, to be critical, unless such agency
has been granted an exemption for such action by the Committee
pursuant to subsection (h) of this section. In fulfilling the require-
ments of this paragraph each agency shall use the best scientific
and commercial data available.

(3) Subject to such guidelines as the Secretary may establish,
a Federal agency shall consult with the Secretary on any prospec-
tive agency action at the request of, and in cooperation with, the
prospective permit or license applicant if the applicant has reason
to believe that an endangered species or a threatened species may
be present in the area affected by his project and that implementa-
tion of such action will likely affect such species.

(4) Each Federal agency shall confer with the Secretary on any
agency action which is likely to jeopardize the continued existence
of any species proposed to be listed under section 4 or result in the
destruction or adverse modification of critical habitat proposed to
be designated for such species. This paragraph does not require a
limitation on the commitment of resources as described in sub-
section (d).

(b) OPINION OF SECRETARY.—(1)(A) Consultation under sub-
section (a)(2) with respect to any agency action shall be concluded
within the 90-day period beginning on the date on which initiated
or, subject to subparagraph (B), within such other period of time
as is mutually agreeable to the Secretary and the Federal agency.
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(B) In the case of an agency action involving a permit or li-
cense applicant, the Secretary and the Federal agency may not mu-
tually agree to conclude consultation within a period exceeding 90
days unless the Secretary, before the close of the 90th day referred
to in subparagraph (A)—

(i) if the consultation period proposed to be agreed to will
end before the 150th day after the date on which consultation
was initiated, submits to the applicant a written statement set-
ting forth—

(I) the reasons why a longer period is required;
(II) the information that is required to complete the

consultation; and
(III) the estimated date on which consultation will be

completed; or
(ii) if the consultation period proposed to be agreed to will

end 150 or more days after the date on which consultation was
initiated, obtains the consent of the applicant to such period.

The Secretary and the Federal agency may mutually agree to ex-
tend a consultation period established under the preceding sen-
tence if the Secretary, before the close of such period, obtains the
consent of the applicant to the extension.

(2) Consultation under subsection (a)(3) shall be concluded
within such period as is agreeable to the Secretary, the Federal
agency, and the applicant concerned.

(3)(A) Promptly after conclusion of consultation under para-
graph (2) or (3) of subsection (a), the Secretary shall provide to the
Federal agency and the applicant, if any, a written statement set-
ting forth the Secretary’s opinion, and a summary of the informa-
tion on which the opinion is based, detailing how the agency action
affects the species or its critical habitat. If jeopardy or adverse
modification is found, the Secretary shall suggest those reasonable
and prudent alternatives which he believes would not violate sub-
section (a)(2) and can be taken by the Federal agency or applicant
in implementing the agency action.

(B) Consultation under subsection (a)(3), and an opinion based
by the Secretary incident to such consultation, regarding an agency
action shall be treated respectively as a consultation under sub-
section (a)(2), and as an opinion issued after consultation under
such subsection, regarding that action if the Secretary reviews the
action before it is commenced by the Federal agency and finds, and
notifies such agency, that no significant changes have been made
with respect to the action and that no significant change has oc-
curred regarding the information used during the initial consulta-
tion.

(4) If after consultation under subsection (a)(2) of this section,
the Secretary concludes that—

(A) the agency action will not violate such subsection, or
offers reasonable and prudent alternatives which the Secretary
believes would not violate such subsection;

(B) the taking of an endangered species or a threatened
species incidental to the agency action will not violate such
subsection; and
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(C) if an endangered species or threatened species of a ma-
rine mammal is involved, the taking is authorized pursuant to
section 101(a)(5) of the Marine Mammal Protection Act of 1972.

the Secretary shall provide the Federal agency and the applicant
concerned, if any, with a written statement that—

(i) specifies the impact of such incidental taking on the
species,

(ii) specifies those reasonable and prudent measures that
the Secretary considers necessary or appropriate to minimize
such impact,

(iii) in the case of marine mammals, specifies those meas-
ures that are necessary to comply with section 101(a)(5) of the
Marine Mammal Protection Act of 1972 with regard to such
taking, and

(iv) sets forth the terms and conditions (including, but not
limited to, reporting requirements) that must be complied with
by the Federal agency or applicant (if any), or both, to imple-
ment the measures specified under clauses (ii) and (iii).
(c) BIOLOGICAL ASSESSMENT.—(1) To facilitate compliance with

the requirements of subsection (a)(2) each Federal agency shall,
with respect to any agency action of such agency for which no con-
tract for construction has been entered into and for which no con-
struction has begun on the date of enactment of the Endangered
Species Act Amendments of 1978, request of the Secretary informa-
tion whether any species which is listed or proposed to be listed
may be present in the area of such proposed action. If the Sec-
retary advises, based on the best scientific and commercial data
available, that such species may be present, such agency shall con-
duct a biological assessment for the purpose of identifying any en-
dangered species or threatened species which is likely to be af-
fected by such action. Such assessment shall be completed within
180 days after the date on which initiated (or within such other pe-
riod as in mutually agreed to by the Secretary and such agency, ex-
cept that if a permit or license applicant is involved, the 180-day
period may not be extended unless such agency provides the appli-
cant, before the close of such period, with a written statement set-
ting forth the estimated length of the proposed extension and the
reasons therefor) and, before any contract for construction is en-
tered into and before construction is begun with respect to such ac-
tion. Such assessment may be undertaken as part of a Federal
agency’s compliance with the requirements of section 102 of the
National Environmental Policy Act of 1969 (42 U.S.C. 4332).

(2) Any person who may wish to apply for an exemption under
subsection (g) of this section for that action may conduct a biologi-
cal assessment to identify any endangered species or threatened
species which is likely to be affected by such action. Any such bio-
logical assessment must, however, be conducted in cooperation with
the Secretary and under the supervision of the appropriate Federal
agency.

(d) LIMITATION ON COMMITMENT OF RESOURCES.—After initi-
ation of consultation required under subsection (a)(2), the Federal
agency and the permit or license applicant shall not make any irre-
versible or irretrievable commitment of resources with respect to
the agency action which has the effect of foreclosing the formula-
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1 So in law. At the end of section 7(e)(3)(D) of the Endangered Species Act of 1973, the second
‘‘Agency.’’ should had been stricken.

2 So in law. At the end of section 7(e)(4)(B) of the Endangered Species Act of 1973, the period
at end of the paragraph was omitted.

tion or implementation of any reasonable and prudent alternative
measures which would not violate subsection (a)(2).

(e)(1) ESTABLISHMENT OF COMMITTEE.—There is established a
committee to be known as the Endangered Species Committee
(hereinafter in this section referred to as the ‘‘Committee’’).

(2) The Committee shall review any application submitted to
it pursuant to this section and determine in accordance with sub-
section (h) of this section whether or not to grant an exemption
from the requirements of subsection (a)(2) of this action for the ac-
tion set forth in such application.

(3) The Committee shall be composed of seven members as fol-
lows:

(A) The Secretary of Agriculture.
(B) The Secretary of the Army.
(C) The Chairman of the Council of Economic Advisors.
(D) The Administrator of the Environmental Protection

Agency. Agency. 1

(E) The Secretary of the Interior.
(F) The Administrator of the National Oceanic and Atmos-

pheric Administration.
(G) The President, after consideration of any recommenda-

tions received pursuant to subsection (g)(2)(B) shall appoint
one individual from each affected State, as determined by the
Secretary, to be a member of the Committee for the consider-
ation of the application for exemption for an agency action with
respect to which such recommendations are made, not later
than 30 days after an application is submitted pursuant to this
section.
(4)(A) Members of the Committee shall receive no additional

pay on account of their service on the Committee.
(B) While away from their homes or regular places of business

in the performance of services for the Committee, members of the
Committee shall be allowed travel expenses, including per diem in
lieu of subsistence, in the same manner as persons employed inter-
mittently in the Government service are allowed expenses under
section 5703 of title 5 of the United States Code 2

(5)(A) Five members of the Committee or their representatives
shall constitute a quorum for the transaction of any function of the
Committee, except that, in no case shall any representative be con-
sidered in determining the existence of a quorum for the trans-
action of any function of the Committee if that function involves a
vote by the Committee on any matter before the Committee.

(B) The Secretary of the Interior shall be the Chairman of the
Committee.

(C) The Committee shall meet at the call of the Chairman or
five of its members.

(D) All meetings and records of the Committee shall be open to
the public.

(6) Upon request of the Committee, the head of any Federal
agency is authorized to detail, on a nonreimbursable basis, any of



23 Sec. 7ENDANGERED SPECIES ACT OF 1973

the personnel of such agency to the Committee to assist it in carry-
ing out its duties under this section.

(7)(A) The Committee may for the purpose of carrying out its
duties under this section hold such hearings, sit and act at such
times and places, take such testimony, and receive such evidence,
as the Committee deems advisable.

(B) When so authorized by the Committee, any member or
agent of the Committee may take any action which the Committee
is authorized to take by this paragraph.

(C) Subject to the Privacy Act, the Committee may secure di-
rectly from any Federal agency information necessary to enable it
to carry out its duties under this section. Upon request of the
Chairman of the Committee, the head of such Federal agency shall
furnish such information to the Committee.

(D) The Committee may use the United States mails in the
same manner and upon the same conditions as a Federal agency.

(E) The Administrator of General Services shall provide to the
Committee on a reimbursable basis such administrative support
services as the Committee may request.

(8) In carrying out its duties under this section, the Committee
may promulgate and amend such rules, regulations, and proce-
dures, and issue and amend such orders as it deems necessary.

(9) For the purpose of obtaining information necessary for the
consideration of an application for an exemption under this section
the Committee may issue subpoenas for the attendance and testi-
mony of witnesses and the production of relevant papers, books,
and documents.

(10) In no case shall any representative, including a represent-
ative of a member designated pursuant to paragraph (3)(G) of this
subsection, be eligible to cast a vote on behalf of any member.

(f) REGULATIONS.—Not later than 90 days after the date of en-
actment of the Endangered Species Act Amendments of 1978, the
Secretary shall promulgate regulations which set forth the form
and manner in which applications for exemption shall be submitted
to the Secretary and the information to be contained in such appli-
cations. Such regulations shall require that information submitted
in an application by the head of any Federal agency with respect
to any agency action include but not be limited to—

(1) a description of the consultation process carried out
pursuant to subsection (a)(2) of this section between the head
of the Federal agency and the Secretary; and

(2) a statement describing why such action cannot be al-
tered or modified to conform with the requirements of sub-
section (a)(2) of this section.
(g) APPLICATION FOR EXEMPTION AND REPORT TO THE COMMIT-

TEE.—(1) A Federal agency, the Governor of the State in which an
agency action will occur, if any, or a permit or license applicant
may apply to the Secretary for an exemption for an agency action
of such agency if, after consultation under subsection (a)(2), the
Secretary’s opinion under subsection (b) indicates that the agency
action would violate subsection (a)(2). An application for an exemp-
tion shall be considered initially by the Secretary in the manner
provided for in this subsection, and shall be considered by the Com-
mittee for a final determination under subsection (h) after a report



24Sec. 7 ENDANGERED SPECIES ACT OF 1973

is made pursuant to paragraph (5). The applicant for an exemption
shall be referred to as the ‘‘exemption applicant’’ in this section.

(2)(A) An exemption applicant shall submit a written applica-
tion to the Secretary, in a form prescribed under subsection (f), not
later than 90 days after the completion of the consultation process;
except that, in the case of any agency action involving a permit or
license applicant, such application shall be submitted not later
than 90 days after the date on which the Federal agency concerned
takes final agency action with respect to the issuance of the permit
or license. For purposes of the preceding sentence, the term ‘‘final
agency action’’ means (i) a disposition by an agency with respect to
the issuance of a permit or license that is subject to administrative
review, whether or not such disposition is subject to judicial review;
or (ii) if administrative review is sought with respect to such dis-
position, the decision resulting after such review. Such application
shall set forth the reasons why the exemption applicant considers
that the agency action meets the requirements for an exemption
under this subsection.

(B) Upon receipt of an application for exemption for an agency
action under paragraph (1), the Secretary shall promptly (i) notify
the Governor of each affected State, if any, as determined by the
Secretary, and request the Governors so notified to recommend in-
dividuals to be appointed to the Endangered Species Committee for
consideration of such application; and (ii) publish notice of receipt
of the application in the Federal Register, including a summary of
the information contained in the application and a description of
the agency action with respect to which the application for exemp-
tion has been filed.

(3) The Secretary shall within 20 days after the receipt of an
application for exemption, or within such other period of time as
is mutually agreeable to the exemption applicant and the Sec-
retary—

(A) determine that the Federal agency concerned and the
exemption applicant have—

(i) carried out the consultation responsibilities de-
scribed in subsection (a) in good faith and made a reason-
able and responsible effort to develop and fairly consider
modifications or reasonable and prudent alternatives to
the proposed agency action which would not violate sub-
section (a)(2);

(ii) conducted any biological assessment required by
subsection (c); and

(iii) to the extent determinable within the time pro-
vided herein, refrained from making any irreversible or ir-
retrievable commitment of resources prohibited by sub-
section (d); or
(B) deny the application for exemption because the Federal

agency concerned or the exemption applicant have not met the
requirements set forth in subparagraph (A)(i), (ii), and (iii).

The denial of an application under subparagraph (B) shall be con-
sidered final agency action for purposes of chapter 7 of title 5,
United States Code.

(4) If the Secretary determines that the Federal agency con-
cerned and the exemption applicant have met the requirements set
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forth in paragraph (3)(A) (i), (ii) and (iii) he shall, in consultation
with the Members of the Committee, hold a hearing on the applica-
tion for exemption in accordance with sections 554, 555, and 556
(other than subsection (b) (1) and (2) thereof) of title 5, United
States Code, and prepare the report to be submitted pursuant to
paragraph (5).

(5) Within 140 days after making the determinations under
paragraph (3) or within such other period of time as in mutually
agreeable to the exemption applicant and the Secretary, the Sec-
retary shall submit to the Committee a report discussing—

(A) the availability and reasonable and prudent alter-
natives to the agency action, and the nature and extent of the
benefits of the agency action and of alternative courses of ac-
tion consistent with conserving the species of the critical habi-
tat;

(B) a summary of the evidence concerning whether or not
the agency action is in the public interest and is of national or
regional significance;

(C) appropriate reasonable mitigation and enhancement
measures which should be considered by the Committee; and

(D) whether the Federal agency concerned and the exemp-
tion applicant refrained from making any irreversible or irre-
trievable commitment of resources prohibited by subsection (d).
(6) To the extent practicable within the time required for ac-

tion under subsection (g) of this section, and except to the extent
inconsistent with the requirements of this section, the consider-
ation of any application for an exemption under this section and
the conduct of any hearing under this subsection shall be in accord-
ance with sections 554, 555, and 556 (other than subsection (b)(3)
of section 556) of title 5, United States Code.

(7) Upon request of the Secretary, the head of any Federal
agency is authorized to detail, on a nonreimbursable basis, any of
the personnel of such agency to the Secretary to assist him in car-
rying out his duties under this section.

(8) All meetings and records resulting from activities pursuant
to this subsection shall be open to the public.

(h) EXEMPTION.—(1) The Committee shall make a final deter-
mination whether or not to grant an exemption within 30 days
after receiving the report of the Secretary pursuant to subsection
(g)(5). The Committee shall grant an exemption from the require-
ments of subsection (a)(2) for an agency action if, by a vote of not
less than five of its members voting in person—

(A) it determines on the record, based on the report of the
Secretary, the record of the hearing held under subsection
(g)(4), and on such other testimony or evidence as it may re-
ceive, that—

(i) there are no reasonable and prudent alternatives to
the agency action;

(ii) the benefits of such action clearly outweigh the
benefits of alternative courses of action consistent with
conserving the species or its critical habitat, and such ac-
tion is in the public interest;

(iii) the action is of regional or national significance;
and
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(iv) neither the Federal agency concerned nor the ex-
emption applicant made any irreversible or irretrievable
commitment of resources prohibited by subsection (d); and
(B) it establishes such reasonable mitigation and enhance-

ment measures, including, but not limited to, live propagation,
transplantation, and habitat acquisition and improvement, as
are necessary and appropriate to minimize the adverse effects
of the agency action upon the endangered species, threatened
species, or critical habitat concerned.
Any final determination by Committee under this subsection

shall be considered final agency action for purposes of chapter 7 of
title 5 of the United States Code.

(2)(A) Except as provided in subparagraph (B), an exemption
for an agency action granted under paragraph (1) shall constitute
a permanent exemption with respect to all endangered or threat-
ened species for the purposes of completing such agency action—

(i) regardless whether the species was identified in the bio-
logical assessment; and

(ii) only if a biological assessment has been conducted
under subsection (c) with respect to such agency action.
(B) An exemption shall be permanent under subparagraph (A)

unless—
(i) the Secretary finds, based on the best scientific and

commercial data available, that such exemption would result
in the extinction of a species that was not the subject of con-
sultation under subsection (a)(2) or was not identified in any
biological assessment conducted under subsection (c), and

(ii) the Committee determines within 60 days after the
date of the Secretary’s finding that the exemption should not
be permanent.
If the Secretary makes a finding described in clause (i), the

Committee shall meet with respect to the matter within 30 days
after the date of the finding.

(i) REVIEW BY SECRETARY OF STATE.—Notwithstanding any
other provision of this Act, the Committee shall be prohibited from
considering for exemption any application made to it, if the Sec-
retary of State, after a review of the proposed agency action and
its potential implications, and after hearing, certifies, in writing, to
the Committee within 60 days of any application made under this
section that the granting of any such exemption and the carrying
out of such action would be in violation of an international treaty
obligation or other international obligation of the United States.
The Secretary of State shall, at the time of such certification, pub-
lish a copy thereof in the Federal Register.

(j) Notwithstanding any other provision of this Act, the Com-
mittee shall grant an exemption for any agency action if the Sec-
retary of Defense finds that such exemption is necessary for rea-
sons of national security.

(k) SPECIAL PROVISIONS.—An exemption decision by the Com-
mittee under this section shall not be a major Federal action for
purposes of the National Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.): Provided, That an environmental impact
statement which discusses the impacts upon endangered species or
threatened species or their critical habitats shall have been pre-
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viously prepared with respect to any agency action exempted by
such order.

(l) COMMITTEE ORDERS.—(1) If the Committee determines
under subsection (h) that an exemption should be granted with re-
spect to any agency action, the Committee shall issue an order
granting the exemption and specifying the mitigation and enhance-
ment measures established pursuant to subsection (h) which shall
be carried out and paid for by the exemption applicant in imple-
menting the agency action. All necessary mitigation and enhance-
ment measures shall be authorized prior to the implementing of
the agency action and funded concurrently with all other project
features.

(2) The applicant receiving such exemption shall include the
costs of such mitigation and enhancement measures within the
overall costs of continuing the proposed action. Notwithstanding
the preceding sentence the costs of such measures shall not be
treated as project costs for the purpose of computing benefit-cost or
other ratios for the proposed action. Any applicant may request the
Secretary to carry out such mitigation and enhancement measures.
The costs incurred by the Secretary in carrying out any such meas-
ures shall be paid by the applicant receiving the exemption. No
later than one year after the granting of an exemption, the exemp-
tion applicant shall submit to the Council on Environmental Qual-
ity a report describing its compliance with the mitigation and en-
hancement measures prescribed by this section. Such report shall
be submitted annually until all such mitigation and enhancement
measures have been completed. Notice of the public availability of
such reports shall be published in the Federal Register by the
Council on Environmental Quality.

(m) NOTICE.—The 60-day notice requirement of section 11(g) of
this Act shall not apply with respect to review of any final deter-
mination of the Committee under subsection (h) of this section
granting an exemption from the requirements of subsection (a)(2)
of this section.

(n) JUDICIAL REVIEW.—Any person, as defined by section 3(13)
of this Act, may obtain judicial review, under chapter 7 of title 5
of the United States Code, of any decision of the Endangered Spe-
cies Committee under subsection (h) in the United States Court of
Appeals for (1) any circuit wherein the agency action concerned will
be, or is being, carried out, or (2) in any case in which the agency
action will be, or is being, carried out outside of any circuit, the
District of Columbia, by filing in such court within 90 days after
the date of issuance of the decision, a written petition for review.
A copy of such petition shall be transmitted by the clerk of the
court to the Committee and the Committee shall file in the court
the record in the proceeding, as provided in section 2112, of title
28, United States Code. Attorneys designated by the Endangered
Species Committee may appear for, and represent the Committee
in any action for review under this subsection.

(o) EXEMPTION AS PROVIDING EXCEPTION ON TAKING OF ENDAN-
GERED SPECIES.—Notwithstanding sections 4(d) and 9(a)(1)(B) and
(C) of this Act, sections 101 and 102 of the Marine Mammal Protec-
tion Act of 1972, or any regulation promulgated to implement any
such section—
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(1) any action for which an exemption is granted under
subsection (h) of this section shall not be considered to be a
taking of any endangered species or threatened species with
respect to any activity which is necessary to carry out such ac-
tion; and

(2) any taking that is in compliance with the terms and
conditions specified in a written statement provided under sub-
section (b)(4)(iv) of this section shall not be considered to be a
prohibited taking of the species concerned.
(p) EXEMPTIONS IN PRESIDENTIALLY DECLARED DISASTER

AREAS.—In any area which has been declared by the President to
be a major disaster area under the Disaster Relief and Emergency
Assistance Act, the President is authorized to make the determina-
tions required by subsections (g) and (h) of this section for any
project for the repair or replacement of a public facility substan-
tially as it existed prior to the disaster under section 405 or 406
of the Disaster Relief and Emergency Assistance Act, and which
the President determines (1) is necessary to prevent the recurrence
of such a natural disaster and to reduce the potential loss of
human life, and (2) to involve an emergency situation which does
not allow the ordinary procedures of this section to be followed.
Notwithstanding any other provision of this section, the Committee
shall accept the determinations of the President under this sub-
section.
(16 U.S.C. 1536)

INTERNATIONAL COOPERATION

SEC. 8. (a) FINANCIAL ASSISTANCE.—As a demonstration of the
commitment of the United States to the worldwide protection of en-
dangered species and threatened species, the President may, sub-
ject to the provisions of section 1415 of the Supplemental Appro-
priation Act, 1953 (31 U.S.C. 724), use foreign currencies accruing
to the United States Government under the Agricultural Trade De-
velopment and Assistance Act of 1954 or any other law to provide
to any foreign county (with its consent) assistance in the develop-
ment and management of programs in that country which the Sec-
retary determines to be necessary or useful for the conservation of
any endangered species or threatened species listed by the Sec-
retary pursuant to section 4 of this Act. The President shall pro-
vide assistance (which includes, but is not limited to, the acquisi-
tion, by lease or otherwise, of lands, waters, or interests therein)
to foreign countries under this section under such terms and condi-
tions as he deems appropriate. Whenever foreign currencies are
available for the provision of assistance under this section, such
currencies shall be used in preference to funds appropriated under
the authority of section 15 of this Act.

(b) ENCOURAGEMENT OF FOREIGN PROGRAMS.—In order to
carry out further the provisions of this Act, the Secretary, through
the Secretary of State shall encourage—

(1) foreign countries to provide for the conservation of fish
or wildlife and plants including endangered species and threat-
ened species listed pursuant to section 4 of this Act;
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(2) the entering into of bilateral or multilateral agreements
with foreign countries to provide for such conservation; and

(3) foreign persons who directly or indirectly take fish or
wildlife or plants in foreign countries or on the high seas for
importation into the United States for commercial or other
purposes to develop and carry out with such assistance as he
may provide, conservation practices designed to enhance such
fish or wildlife or plants and their habitat.
(c) PERSONNEL.—After consultation with the Secretary of State,

the Secretary may—
(1) assign or otherwise make available any officer or em-

ployee of his department for the purpose of cooperating with
foreign countries and international organizations in developing
personnel resources and programs which promote the conserva-
tion of fish or wildlife or plants, and

(2) conduct or provide financial assistance for the edu-
cational training of foreign personnel, in this country or
abroad, in fish, wildlife, or plant management, research and
law enforcement and to render professional assistance abroad
in such matters.
(d) INVESTIGATIONS.—After consultation with the Secretary of

State and the Secretary of the Treasury, as appropriate, the Sec-
retary may conduct or cause to be conducted such law enforcement
investigations and research abroad as he deems necessary to carry
out the purposes of this Act.
(16 U.S.C. 1537)

CONVENTION IMPLEMENTATION

SEC. 8A. (a) MANAGEMENT AUTHORITY AND SCIENTIFIC AU-
THORITY.—The Secretary of the Interior (hereinafter in this section
referred to as the ‘‘Secretary’’) is designated as the Management
Authority and the Scientific Authority for purposes of the Conven-
tion and the respective functions of each such Authority shall be
carried out through the United States Fish and Wildlife Service.

(b) MANAGEMENT AUTHORITY FUNCTIONS.—The Secretary shall
do all things necessary and appropriate to carry out the functions
of the Management Authority under the Convention.

(c) SCIENTIFIC AUTHORITY FUNCTIONS.—(1) The Secretary shall
do all things necessary and appropriate to carry out the functions
of the Scientific Authority under the Convention.

(2) The Secretary shall base the determinations and advice
given by him under Article IV of the Convention with respect to
wildlife upon the best available biological information derived from
professionally accepted wildlife management practices; but is not
required to make, or require any State to make, estimates of popu-
lation size in making such determinations or giving such advice.

(d) RESERVATIONS BY THE UNITED STATES UNDER CONVEN-
TION.—If the United States votes against including any species in
Appendix I or II of the Convention and does not enter a reservation
pursuant to paragraph (3) of Article XV of the Convention with re-
spect to that species, the Secretary of State, before the 90th day
after the last day on which such a reservation could be entered,
shall submit to the Committee on Merchant Marine and Fisheries
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of the House of Representatives, and to the Committee on the Envi-
ronment and Public Works of the Senate, a written report setting
forth the reasons why such a reservation was not entered.

(e) WILDLIFE PRESERVATION IN WESTERN HEMISPHERE.—(1)
The Secretary of the Interior (hereinafter in this subsection re-
ferred to as the ‘‘Secretary’’), in cooperation with the Secretary of
State, shall act on behalf of, and represent, the United States in
all regards as required by the Convention on Nature Protection and
Wildlife Preservation in the Western Hemisphere (56 Stat. 1354,
T.S. 982, hereinafter in this subsection referred to as the ‘‘Western
Convention’’). In the discharge of these responsibilities, the Sec-
retary and the Secretary of State shall consult with the Secretary
of Agriculture, the Secretary of Commerce, and the heads of other
agencies with respect to matters relating to or affecting their areas
of responsibility.

(2) The Secretary and the Secretary of State shall, in coopera-
tion with the contracting parties to the Western Convention and,
to the extent feasible and appropriate, with the participation of
State agencies, take such steps as are necessary to implement the
Western Convention. Such steps shall include, but not be limited
to—

(A) cooperation with contracting parties and international
organizations for the purpose of developing personnel resources
and programs that will facilitate implementation of the West-
ern Convention;

(B) identification of those species of birds that migrate be-
tween the United States and other contracting parties, and the
habitats upon which those species depend, and the implemen-
tation of cooperative measures to ensure that such species will
not become endangered or threatened; and

(C) identification of measures that are necessary and ap-
propriate to implement those provisions of the Western Con-
vention which address the protection of wild plants.
(3) No later than September 30, 1985, the Secretary and the

Secretary of State shall submit a report to Congress describing
those steps taken in accordance with the requirements of this sub-
section and identifying the principal remaining actions yet nec-
essary for comprehensive and effective implementation of the West-
ern Convention.

(4) The provisions of this subsection shall not be construed as
affecting the authority, jurisdiction, or responsibility of the several
States to manage, control, or regulate resident fish or wildlife
under State law or regulations.
(16 U.S.C. 1537a)

PROHIBITED ACTS

SEC. 9. (a) GENERAL.—(1) Except as provided in sections 6(g)(2)
and 10 of this Act, with respect to any endangered species of fish
or wildlife listed pursuant to section 4 of this Act it is unlawful for
any person subject to the jurisdiction of the United States to—

(A) import any such species into, or export any such spe-
cies from the United States;
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(B) take any such species within the United States or the
territorial sea of the United States;

(C) take any such species upon the high seas;
(D) possess, sell, deliver, carry, transport, or ship, by any

means whatsoever, any such species taken in violation of sub-
paragraphs (B) and (C);

(E) deliver, receive, carry, transport, or ship in interstate
or foreign commerce, by any means whatsoever and in the
course of a commercial activity, any such species;

(F) sell or offer for sale in interstate or foreign commerce
any such species; or

(G) violate any regulation pertaining to such species or to
any threatened species of fish or wildlife listed pursuant to sec-
tion 4 of this Act and promulgated by the Secretary pursuant
to authority provided by this Act.
(2) Except as provided in sections 6(g)(2) and 10 of this Act,

with respect to any endangered species of plants listed pursuant to
section 4 of this Act, it is unlawful for any person subject to the
jurisdiction of the United States to—

(A) import any such species into, or export any such spe-
cies from, the United States;

(B) remove and reduce to possession any such species from
areas under Federal jurisdiction; maliciously damage or de-
stroy any such species on any such area; or remove cut, dig up,
or damage or destroy any such species on any other area in
knowing violation of any law or regulation of any state or in
the course of any violation of a state criminal trespass law;

(C) deliver, receive, carry, transport, or ship in interstate
or foreign commerce, by any means whatsoever and in the
course of a commercial activity, any such species;

(D) sell or offer for sale in interstate or foreign commerce
any such species; or

(E) violate any regulation pertaining to such species or to
any threatened species of plants listed pursuant to section 4 of
this Act and promulgated by the Secretary pursuant to author-
ity provided by this Act.
(b)(1) SPECIES HELD IN CAPTIVITY OR CONTROLLED ENVIRON-

MENT.—The provisions of subsections (a)(1)(A) and (a)(1)(G) of this
section shall not apply to any fish or wildlife which was held in
captivity or in a controlled environment on (A) December 28, 1973,
or (B) the date of the publication in the Federal Register of a final
regulation adding such fish or wildlife species to any list published
pursuant to subsection (c) of section 4 of this Act: Provided, That
such holding and any subsequent holding or use of the fish or wild-
life as not in the course of a commercial activity. With respect to
any act prohibited by subsections (a)(1)(A) and (a)(1)(G) of this sec-
tion which occurs after a period of 180 days from (i) December 28,
1973, or (ii) the date of publication in the Federal Register of a
final regulation adding such fish or wildlife species to any list pub-
lished pursuant to subsection (c) of section 4 of this Act, there shall
be a rebuttable presumption that the fish or wildlife involved in
such act is not entitled to the exemption contained in this sub-
section.

(2)(A) The provisions of subsections (a)(1) shall not apply to—
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(i) any raptor legally held in captivity or in a controlled en-
vironment on the effective date of the Endangered Species Act
Amendments of 1978; or

(ii) any progeny of any raptor described in clause (i); until
such time as any such raptor or progeny is intentionally re-
turned to a wild state.
(B) Any person holding any raptor or progeny described in sub-

paragraph (A) must be able to demonstrate that the raptor or prog-
eny does, in fact, qualify under the provisions of this paragraph,
and shall maintain and submit to the Secretary, on request, such
inventories, documentation, and records as the Secretary may by
regulation require as being reasonably appropriate to carry out the
purposes of this paragraph. Such requirements shall not unneces-
sarily duplicate the requirements of other rules and regulations
promulgated by the Secretary.

(c) VIOLATION OF CONVENTION.—(1) It is unlawful for any per-
son subject to the jurisdiction of the United States to engage in any
trade in any specimens contrary to the provisions of the Conven-
tion, or to possess any specimens traded contrary to the provisions
of the Convention, including the definitions of terms in article I
thereof.

(2) Any importation into the United States of fish or wildlife
shall, if—

(A) such fish or wildlife is not an endangered species listed
pursuant to section 4 of this Act but is listed in Appendix II
of the Convention;

(B) the taking and exportation of such fish or wildlife is
not contrary to the provisions of the Convention and all other
applicable requirements of the Convention have been satisfied;

(C) the applicable requirements of subsection (d), (e), and
(f) of this section have been satisfied; and

(D) such importation is not made in the course of a com-
mercial activity;

be presumed to be an important not in violation of any provision
of this Act or any regulation issued pursuant to this Act.

(d) IMPORTS AND EXPORTS.—
(1) IN GENERAL.—It is unlawful for any person, without

first having obtained permission from the Secretary, to engage
in business—

(A) as an importer or exporter of fish or wildlife (other
than shellfish and fishery products which (i) are not listed
pursuant to section 4 of this Act as endangered species or
threatened species, and (ii) are imported for purposes of
human or animal consumption or taken in waters under
the jurisdiction of the United States or on the high seas for
recreational purposes) or plants; or
(B) as an importer or exporter of any amount of raw or

worked African elephant ivory.
(2) REQUIREMENTS.—Any person required to obtain permis-

sion under paragraph (1) of this subsection shall—
(A) keep such records as will fully and correctly dis-

close each importation or exportation of fish, wildlife,
plants, or African elephant ivory made by him and the



33 Sec. 9ENDANGERED SPECIES ACT OF 1973

subsequent disposition, made by him with respect to such
fish, wildlife, plants, or ivory;

(B) at all reasonable times upon notice by a duly au-
thorized representative of the Secretary, afford such rep-
resentative access to his place of business, an opportunity
to examine his inventory of imported fish, wildlife, plants,
or African elephant ivory and the records required to be
kept under subparagraph (A) of this paragraph, and to
copy such records; and

(C) file such reports as the Secretary may require.
(3) REGULATIONS.—The Secretary shall prescribe such reg-

ulations as are necessary and appropriate to carry out the pur-
poses of this subsection.

(4) RESTRICTION ON CONSIDERATION OF VALUE OF AMOUNT
OF AFRICAN ELEPHANT IVORY IMPORTED OR EXPORTED.—In
granting permission under this subsection for importation or
exportation of African elephant ivory, the Secretary shall not
vary the requirements for obtaining such permission on the
basis of the value or amount of ivory imported or exported
under such permission.
(e) REPORTS.—It is unlawful for any person importing or ex-

porting fish or wildlife (other than shellfish and fishery products
which (1) are not listed pursuant to section 4 of this Act as endan-
gered or threatened species, and (2) are imported for purposes of
human or animal consumption or taken in waters under the juris-
diction of the United States or on the high seas for recreational
purposes) or plants to fail to file any declaration or report as the
Secretary deems necessary to facilitate enforcement of this Act or
to meet the obligations of the Convention.

(f) DESIGNATION OF PORTS.—(1) It is unlawful for any person
subject to the jurisdiction of the United States to import into or ex-
port from the United States any fish or wildlife (other than shell-
fish and fishery products which (A) are not listed pursuant to sec-
tion 4 of this Act as endangered species or threatened species, and
(B) are imported for purposes of human or animal consumption or
taken in waters under the jurisdiction of the United States or on
the high seas for recreational purposes) or plants, except at a port
of ports designated by the Secretary of the Interior. For the pur-
poses of facilitating enforcement of this Act and reducing the costs
thereof, the Secretary of the Interior, with approval of the Sec-
retary of the Treasury and after notice and opportunity for public
hearing, may, by regulation, designate ports and change such des-
ignations. The Secretary of the Interior, under such terms and con-
ditions as he may prescribe, may permit the importation or expor-
tation at nondesignated ports in the interest of the health or safety
of the fish or wildlife or plants, or for other reasons if, in his discre-
tion, he deems it appropriate and consistent with the purpose of
this subsection.

(2) Any port designated by the Secretary of the Interior under
the authority of section 4(d) of the Act of December 5, 1969 (16
U.S.C. 666cc–4(d), shall, if such designation is in effect on the day
before the date of the enactment of this Act, be deemed to be a port
designated by the Secretary under paragraph (1) of this subsection
until such time as the Secretary otherwise provides.
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(g) VIOLATIONS.—It is unlawful for any person subject to the
jurisdiction of the United States to attempt to commit, solicit an-
other to commit, or cause to be committed, any offense defined in
this section.
(16 U.S.C. 1538)

EXCEPTIONS

SEC. 10. (a) PERMITS.—(1) The Secretary may permit, under
such terms and conditions as he shall prescribe—

(A) any act otherwise prohibited by section 9 for scientific
purposes or to enhance the propagation or survival of the af-
fected species, including, but not limited to, acts necessary for
the establishment and maintenance of experimental popu-
lations pursuant subsection (j); or

(B) any taking otherwise prohibited by section 9(a)(1)(B) if
such taking is incidental to, and not the purpose of, the carry-
ing out of an otherwise lawful activity.
(2)(A) No permit may be issued by the Secretary authorizing

any taking referred to in paragraph (1)(B) unless the applicant
therefor submits to the Secretary a conservation plan that speci-
fies—

(i) the impact which will likely result from such taking;
(ii) what steps the applicant will take to minimize and

mitigate such impacts, and the funding that will be available
to implement such steps;

(iii) what alternative actions to such taking the applicant
considered and the reasons why such alternatives are not
being utilized; and

(iv) such other measures that the Secretary may require as
being necessary or appropriate for purposes of the plan.
(B) If the Secretary finds, after opportunity for public com-

ment, with respect to a permit application and the related con-
servation plan that—

(i) the taking will be incidental;
(ii) the applicant will, to the maximum extent practicable,

minimize and mitigate the impacts of such taking;
(iii) the applicant will ensure that adequate funding for

the plan will be provided;
(iv) the taking will not appreciably reduce the likelihood of

the survival and recovery of the species in the wild; and
(v) the measures, if any, required under subparagraph

(A)(iv) will be met;
and he has received such other assurances as he may require that
the plan will be implemented, the Secretary shall issue the permit.
The permit shall contain such terms and conditions as the Sec-
retary deems necessary or appropriate to carry out the purposes of
this paragraph, including, but not limited to, such reporting re-
quirements as the Secretary deems necessary for determining
whether such terms and conditions are being complied with.

(C) The Secretary shall revoke a permit issued under this
paragraph if he finds that the permittee is not complying with the
terms and conditions of the permit.
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(b) HARDSHIP EXEMPTIONS.—(1) If any person enters into a
contract with respect to a species of fish or wildlife or plant before
the date of the publication in the Federal Register of notice of con-
sideration of that species as an endangered species and the subse-
quent listing of that species as an endangered species pursuant to
section 4 of this Act will cause undue hardship to such person
under the contract, the Secretary, in order to minimize such hard-
ship, may exempt such person from the application of section 9(a)
of this Act to the extent the Secretary deems appropriate if such
person applies to him for such exemption and includes with such
application such information as the Secretary may require to prove
such hardship; except that (A) no such exemption shall be for a du-
ration of more than one year from the date of publication in the
Federal Register of notice of consideration of the species concerned,
or shall apply to a quantity of fish or wildlife or plants in excess
of that specified by the Secretary; (B) the one-year period for those
species of fish or wildlife listed by the Secretary as endangered
prior to the effective date of this Act shall expire in accordance
with the terms of section 3 of the Act of December 5, 1969 (83 Stat.
275); and (C) no such exemption may be granted for the importa-
tion or exportation of a specimen listed in Appendix I of the Con-
vention which is to be used in a commercial activity.

(2) As used in this subsection, the term ‘‘undue economic hard-
ship’’ shall include, but not be limited to:

(A) substantial economic loss resulting from inability
caused by this Act to perform contracts with respect to species
of fish and wildlife entered into prior to the date of publication
in the Federal Register of a notice of consideration of such spe-
cies as an endangered species;

(B) substantial economic loss to persons who, for the year
prior to the notice of consideration of such species as an endan-
gered species, derived a substantial portion of their income
from the lawful taking of any listed species, which taking
would be made unlawful under this Act; or

(C) curtailment of subsistence taking made unlawful under
this Act by persons (i) not reasonably able to secure other
sources of subsistence; and (ii) dependent to a substantial ex-
tent upon hunting and fishing for subsistence; and (iii) who
must engage in such curtailed taking for subsistence purposes.
(3) The Secretary may make further requirements for a show-

ing of undue economic hardship as he deems fit. Exceptions grant-
ed under this section may be limited by the Secretary in his discre-
tion as to time, area, or other factor of applicability.

(c) NOTICE AND REVIEW.—The Secretary shall publish notice in
the Federal Register of each application for an exemption or permit
which is made under this section. Each notice shall invite the sub-
mission from interested parties, within thirty days after the date
of the notice, of written data, views, or arguments with respect to
the application; except that such thirty-day period may be waived
by the Secretary in an emergency situation where the health or life
of an endangered animal is threatened and no reasonable alter-
native is available to the applicant, but notice of any such waiver
shall be published by the Secretary in the Federal Register within
ten days following the issuance of the exemption or permit. Infor-
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1 So in law. Section 10(e)(3)(ii) of the Endangered Species Act of 1973 paragraph indention
is incorrect. Indention should be same as 10(e)(3)(i)

mation received by the Secretary as part of any application shall
be available to the public as a matter of public record at every
stage of the proceeding.

(d) PERMIT AND EXEMPTION POLICY.—The Secretary may grant
exceptions under subsections (a)(1)(A) and (b) of this section only
if he finds and publishes his finding in the Federal Register that
(1) such exceptions were applied for in good faith, (2) if granted and
exercised will not operate to the disadvantage of such endangered
species, and (3) will be consistent with the purposes and policy set
forth in section 2 of this Act.

(e) ALASKA NATIVES.—(1) Except as provided in paragraph (4)
of this subsection the provisions of this Act shall not apply with re-
spect to the taking of any endangered species or threatened spe-
cies, or the importation of any such species taken pursuant to this
section, by—

(A) any Indian, Aleut, or Eskimo who is an Alaskan Native
who resides in Alaska; or

(B) any non-native permanent resident of an Alaska native
village;

if such taking is primarily for subsistence purposes. Non-edible by-
products of species taken pursuant to this section may be sold in
interstate commerce when made into authentic native articles of
handicrafts and clothing; except that the provisions of this sub-
section shall not apply to any non-native resident of an Alaskan
native village found by the Secretary to be not primarily dependent
upon the taking of fish and wildlife for consumption or for the cre-
ation and sale of authentic native articles of handicrafts and cloth-
ing.

(2) Any taking under this subsection may not be accomplished
in a wasteful manner.

(3) As used in this subsection—
(i) The term ‘‘subsistence’’ includes selling any edible por-

tion of fish or wildlife in native villages and towns in Alaska
for native consumption within native villages or towns; and
1 (ii) The term ‘‘authentic native articles of handicrafts and

clothing’’ means items composed wholly or in some significant re-
spect to natural materials, and which are produced, decorated or
fashioned in the exercise of traditional native handicrafts without
the use of pantographs, multiple carvers, or other mass copying de-
vices. Traditional native handicrafts include, but are not limited to,
weaving, carving, stitching, sewing, lacing, beading, drawing, and
painting.

(4) Notwithstanding the provisions of paragraph (l) of this sub-
section, whenever the Secretary determines that any species of fish
or wildlife which is subject to taking under the provisions of this
subsection is an endangered species or threatened species, and that
such taking materially and negatively affects the threatened or en-
dangered species, he may prescribe regulations upon the taking of
such species by any such Indian, Aleut, Eskimo, or non-native
Alaskan resident of an Alaskan native village. Such regulations
may be established with reference to species, geographical descrip-
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tion of the area included, the season for taking, or any other factors
related to the reason for establishing such regulations and consist-
ent with the policy of this Act. Such regulations shall be prescribed
after a notice and hearings in the affected judicial districts of Alas-
ka and as otherwise required by section 103 of the Marine Mam-
mal Protection Act of 1972, and shall be removed as soon as the
Secretary determines that the need for their impositions has dis-
appeared.

(f)(1) As used in this subsection—
(A) The term ‘‘pre-Act endangered species part’’ means—

(i) any sperm whale oil, including derivatives thereof,
which was lawfully held within the United States on De-
cember 28, 1973, in the course of a commercial activity; or

(ii) any finished scrimshaw product, if such product or
the raw material for such product was lawfully held within
the United States on December 28, 1973, in the course of
a commercial activity.
(B) The term ‘‘scrimshaw product’’ means any art form

which involves the substantial etching or engraving of designs
upon, or the substantial carving of figures, patterns, or designs
from, any bone or tooth of any marine mammal of the order
Cetacea. For purposes of this subsection, polishing or the add-
ing of minor superficial markings does not constitute substan-
tial etching, engraving, or carving.
(2) The Secretary, pursuant to the provisions of this subsection,

may exempt, if such exemption is not in violation of the Conven-
tion, any pre-Act endangered species part from one or more of the
following prohibitions.

(A) The prohibition on exportation from the United States
set forth in section 9(a)(1)(A) of this Act.

(B) Any prohibition set forth in section 9(a)(1) (E) or (F) of
this Act.
(3) Any person seeking an exemption described in paragraph

(2) of this subsection shall make application therefor to the Sec-
retary in such form and manner as he shall prescribe, but no such
application may be considered by the Secretary unless the applica-
tion—

(A) is received by the Secretary before the close of the one-
year period beginning on the date on which regulations pro-
mulgated by the Secretary to carry out this subsection first
take effect;

(B) contains a complete and detailed inventory of all pre-
Act endangered species parts for which the applicant seeks ex-
emption;

(C) is accompanied by such documentation as the Sec-
retary may require to prove that any endangered species part
or product claimed by the applicant to be a pre-Act endangered
species part is in fact such a part; and

(D) contains such other information as the Secretary
deems necessary and appropriate to carry out the purposes of
this subsection.
(4) If the Secretary approves any application for exemption

made under this subsection, he shall issue to the applicant a cer-
tificate of exemption which shall specify—
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(A) any prohibition in section 9(a) of this Act which is ex-
empted;

(B) the pre-Act endangered species parts to which the ex-
emption applies;

(C) the period of time during which the exemption is in ef-
fect, but no exemption made under this subsection shall have
force and effect after the close of the three-year period begin-
ning on the date of issuance of the certificate unless such ex-
emption is renewed under paragraph (8); and

(D) any term or condition prescribed pursuant to para-
graph (5) (A) or (B), or both, which the Secretary deems nec-
essary or appropriate.
(5) The Secretary shall prescribe such regulations as he deems

necessary and appropriate to carry out the purposes of this sub-
section. Such regulations may set forth—

(A) terms and conditions which may be imposed on appli-
cants for exemptions under this subsection (including, but not
limited to, requirements that applicants register, inventories,
keep complete sales records, permit duly authorized agents of
the Secretary to inspect such inventories and records, and peri-
odically file appropriate reports with the Secretary); and

(B) terms and conditions which may be imposed on any
subsequent purchaser of any pre-Act endangered species part
covered by an exemption granted under this subsection;

to insure that any such part so exempted is adequately accounted
for and not disposed of contrary to the provisions of this Act. No
regulation prescribed by the Secretary to carry out the purposes of
this subsection shall be subject to section 4(f)(2)(A)(i) of this Act.

(6)(A) Any contract for the sale of pre-Act endangered species
parts which is entered into by the Administrator of General Serv-
ices prior to the effective date of this subsection and pursuant to
the notice published in the Federal Register on January 9, 1973,
shall not be rendered invalid by virtue of the fact that fulfillment
of such contract may be prohibited under section 9(a)(1)(F).

(B) In the event that this paragraph is held invalid, the valid-
ity of the remainder of the Act, including the remainder of this sub-
section, shall not be affected.

(7) Nothing in this subsection shall be construed to—
(A) exonerate any person from any act committed in viola-

tion of paragraphs (1)(A), (1)(E), or (1)(F) of section 9(a) prior
to the date of enactment of this subsection; or

(B) immunize any person from prosecution for any such
act.
(8)(A)(i) Any valid certificate of exemption which was renewed

after October 13, 1982, and was in effect on March 31, 1988, shall
be deemed to be renewed for a 6-month period beginning on the
date of enactment of the Endangered Species Act Amendments of
1988. Any person holding such a certificate may apply to the Sec-
retary for one additional renewal of such certificate for a period not
to exceed 5 years beginning on the date of such enactment.

(B) If the Secretary approves any application for renewal of an
exemption under this paragraph, he shall issue to the applicant a
certificate of renewal of such exemption which shall provide that
all terms, conditions, prohibitions, and other regulations made ap-
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plicable by the previous certificate shall remain in effect during the
period of the renewal.

(C) No exemption or renewal of such exemption made under
this subsection shall have force and effect after the expiration date
of the certificate of renewal of such exemption issued under this
paragraph.

(D) No person may, after January 31, 1984, sell or offer for
sale in interstate or foreign commerce, and pre-Act finished scrim-
shaw product unless such person holds a valid certificate of exemp-
tion issued by the Secretary under this subsection, and unless such
product or the raw material for such product was held by such per-
son on October 13, 1982.

(g) In connection with any action alleging a violation of section
9, any person claiming the benefit of any exemption or permit
under this Act shall have the burden of proving that the exemption
or permit is applicable, has been granted, and was valid and in
force at the time of the alleged violation.

(h) CERTAIN ANTIQUE ARTICLES.—(1) Sections 4(d), 9(a), and
9(c) do not apply to any article which—

(A) is not less than 100 years of age;
(B) is composed in whole or in part of any endangered spe-

cies or threatened species listed under section 4;
(C) has not been repaired or modified with any part of any

such species on or after the date of the enactment of this Act;
and

(D) is entered at a port designated under paragraph (3).
(2) Any person who wishes to import an article under the ex-

ception provided by this subsection shall submit to the customs of-
ficer concerned at the time of entry of the article such documenta-
tion as the Secretary of the Treasury, after consultation with the
Secretary of the Interior, shall by regulation require as being nec-
essary to establish that the article meets the requirements set
forth in paragraph (1) (A), (B), and (C).

(3) the Secretary of the Treasury, after consultation with the
Secretary of the Interior, shall designate one port within each cus-
toms region at which articles described in paragraph (1) (A), (B),
and (C) must be entered into the customs territory of the United
States.

(4) Any person who imported, after December 27, 1973, and on
or before the date of the enactment of the Endangered Species Act
Amendments of 1978, any article described in paragraph (1)
which—

(A) was not repaired or modified after the date of importa-
tion with any part of any endangered species or threatened
species listed under section 4;

(B) was forfeited to the United States before such date of
the enactment, or is subject to forfeiture to the United States
on such date of enactment, pursuant to the assessment of a
civil penalty under section 11; and

(C) is in the custody of the United States on such date of
enactment;

may, before the close of the one-year period beginning on such date
of enactment make application to the Secretary for return of the
article. Application shall be made in such form and manner, and
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contain such documentation, as the Secretary prescribes. If on the
basis of any such application which is timely filed, the Secretary
is satisfied that the requirements of this paragraph are met with
respect to the article concerned, the Secretary shall return the arti-
cle to the applicant and the importation of such article shall, on
and after the date of return, be deemed to be a lawful importation
under this Act.

(i) NONCOMMERCIAL TRANSSHIPMENTS.—Any importation into
the United States of fish or wildlife shall, if—

(1) such fish or wildlife was lawfully taken and exported
from the country of origin and country of reexport, if any;

(2) such fish or wildlife is in transit or transshipment
through any place subject to the jurisdiction of the United
States en route to a country where such fish or wildlife may
be lawfully imported and received;

(3) the exporter or owner of such fish or wildlife gave ex-
plicit instructions not to ship such fish or wildlife through any
place subject to the jurisdiction of the United States, or did all
that could have reasonably been done to prevent trans-
shipment, and the circumstances leading to the transshipment
were beyond the exporter’s or owner’s control;

(4) the applicable requirements of the Convention have
been satisfied; and

(5) such importation is not made in the course of a com-
mercial activity,

be an importation not in violation of any provision of this Act or
any regulation issued pursuant to this Act while such fish or wild-
life remains in the control of the United States Customs Service.

(j) EXPERIMENTAL POPULATIONS.—(1) For purposes of this sub-
section, the term ‘‘experimental population’’ means any population
(including any offspring arising solely therefrom) authorized by the
Secretary for release under paragraph (2), but only when, and at
such times as, the population is wholly separate geographically
from nonexperimental populations of the same species.

(2)(A) The Secretary may authorize the release (and the relat-
ed transportation) of any population (including eggs, propagules, or
individuals) of an endangered species or a threatened species out-
side the current range of such species if the Secretary determines
that such release will further the conservation of such species.

(B) Before authorizing the release of any population under sub-
paragraph (A), the Secretary shall by regulation identify the popu-
lation and determine, on the basis of the best available informa-
tion, whether or not such population is essential to the continued
existence of an endangered species or a threatened species.

(C) For the purposes of this Act, each member of an experi-
mental population shall be treated as a threatened species; except
that—

(i) solely for purposes of section 7 (other than subsection
(a)(1) thereof), an experimental population determined under
subparagraph (B) to be not essential to the continued existence
of a species shall be treated, except when it occurs in an area
within the National Wildlife Refuge System or the National
Park System, as a species proposed to be listed under section
4; and
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(ii) critical habitat shall not be designated under this Act
for any experimental population determined under subpara-
graph (B) to be not essential to the continued existence of a
species.
(3) The Secretary, with respect to population of endangered

species or threatened species that the Secretary authorized, before
the date of the enactment of this subsection, for release in geo-
graphical areas separate from the other populations of such spe-
cies, shall determine by regulation which of such populations are
an experimental population for the purposes of this subsection and
whether or not each is essential to the continued existence of an
endangered species or a threatened species.
(16 U.S.C. 1539)

PENALTIES AND ENFORCEMENT

SEC. 11. (a) CIVIL PENALTIES.—(1) Any person who knowingly
violates, and any person engaged in business as an importer or ex-
porter of fish, wildlife, or plants who violates, any provision of this
Act, or any provision of any permit or certificate issued hereunder,
or of any regulation issued in order to implement subsection
(a)(1)(A), (B), (C), (D), (E), or (F), (a)(2(A), (B), (C), or (D), (c), (d),
(other than regulation relating to recordkeeping or filing or re-
ports), (f), or (g) of section 9 of this Act, may be assessed a civil
penalty by the Secretary of not more than $25,000 for each viola-
tion. Any person who knowingly violates, and any person engaged
in business as an importer or exporter of fish, wildlife, or plants
who violates, any provision of any other regulation issued under
this Act may be assessed a civil penalty by the Secretary of not
more than $12,000 for each such violation. Any person who other-
wise violates any provision of this Act, or any regulation, permit,
or certificate issued hereunder, may be assessed a civil penalty by
the Secretary of not more than $500 for each such violation. No
penalty may be assessed under this subsection unless such person
is given notice and opportunity for a hearing with respect to such
violation. Each violation shall be a separate offense. Any such civil
penalty may be remitted or mitigated by the Secretary. Upon any
failure to pay a penalty assessed under this subsection, the Sec-
retary may request the Attorney General to institute a civil action
in a district court of the United States for any district in which
such person is found, resides, or transacts business to collect the
penalty and such court shall have jurisdiction to hear and decide
any such action. The court shall hear such action on the record
made before the Secretary and shall sustain his action if it is sup-
ported by substantial evidence on the record considered as a whole.

(2) Hearings held during proceedings for the assessment of
civil penalties by paragraph (1) of this subsection shall be con-
ducted in accordance with section 554 of title 5, United States
Code. The Secretary may issue subpoenas for the attendance and
testimony of witnesses and the production of relevant papers,
books, and documents, and administer oaths. Witnesses summoned
shall be paid the same fees and mileage that are paid to witnesses
in the courts of the United States. In case of contumacy or refusal
to obey a subpoena served upon any person pursuant to this para-



42Sec. 11 ENDANGERED SPECIES ACT OF 1973

graph, the district court of the United States for any district in
which such person is found or resides or transacts business, upon
application by the United States and after notice to such person,
shall have jurisdiction to issue an order requiring such person to
appear and give testimony before the Secretary or to appear and
produce documents before the Secretary, or both, and any failure
to obey such order of the court may be punished by such court as
a contempt thereof.

(3) Notwithstanding any other provision of this Act, no civil
penalty shall be imposed if it can be shown by a preponderance of
the evidence that the defendant committed an act based on a good
faith belief that he was acting to protect himself or herself, a mem-
ber of his or her family, or any other individual from bodily harm,
from any endangered or threatened species.

(b) CRIMINAL VIOLATIONS.—(1) Any person who knowingly vio-
lates any provision of this Act, of any permit or certificate issued
hereunder, or of any regulation issued in order to implement sub-
section (a)(1)(A), (B), (C), (D), (E), or (F); (a)(2)(A), (B), (C), or (D),
(c), (d) (other than a regulation relating to recordkeeping, or filing
of reports), (f), or (g) of section 9 of this Act shall, upon conviction,
be fined not more than $50,000 or imprisoned for not more than
one year, or both. Any person who knowingly violates any provision
of any other regulation issued under this Act shall, upon convic-
tion, be fined not more than $25,000 or imprisoned for not more
than six months, or both.

(2) The head of any Federal agency which has issued a lease,
license, permit, or other agreement authorizing a person to import
or export fish, wildlife, or plants, or to operate a quarantine station
for imported wildlife, or authorizing the use of Federal lands, in-
cluding grazing of domestic livestock, to any person who is con-
victed of a criminal violation of this Act or any regulation, permit,
or certificate issued hereunder may immediately modify, suspend,
or revoke each lease, license, permit, or other agreement. The Sec-
retary shall also suspend for a period of up to one year, or cancel,
any Federal hunting or fishing permits or stamps issued to any
person who is convicted of a criminal violation of any provision of
this Act or any regulation, permit, or certificate issued hereunder.
The United States shall not be liable for the payments of any com-
pensation, reimbursement, or damages in connection with the
modification, suspension, or revocation of any leases, licenses per-
mits stamps, or other agreements pursuant to this section.

(3) Notwithstanding any other provision of this Act, it shall be
a defense to prosecution under this subsection if the defendant
committed the offense based on a good faith belief that he was act-
ing to protect himself or herself, a member of his or her family, or
any other individual, from bodily harm from any endangered or
threatened species.

(c) DISTRICT COURT JURISDICTION.—The several district courts
of the United States; including the courts enumerated in section
460 of title 28, United States Code, shall have jurisdiction over any
actions arising under this Act. For the purpose of this Act, Amer-
ican Samoa shall be included within the judicial district of the Dis-
trict Court of the United States for the District of Hawaii.
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(d) REWARDS AND CERTAIN INCIDENTAL EXPENSES.—The Sec-
retary or the Secretary of the Treasury shall pay, from sums re-
ceived as penalties, fines, or forfeitures of property for any viola-
tions of this chapter or any regulation issued hereunder (1) a re-
ward to any person who furnishes information which leads to an
arrest, a criminal conviction, civil penalty assessment, or forfeiture
of property for any violation of this chapter or any regulation is-
sued hereunder, and (2) the reasonable and necessary costs in-
curred by any person in providing temporary care for any fish,
wildlife, or plant pending the disposition of any civil or criminal
proceeding alleging a violation of this chapter with respect to that
fish, wildlife, or plant. The amount of the reward, if any, is to be
designated by the Secretary or the Secretary of the Treasury, as
appropriate. Any officer or employee of the United States or any
State or local government who furnishes information or renders
service in the performance of his official duties is ineligible for pay-
ment under this subsection. Whenever the balance of sums received
under this section and section 6(d) of the Act of November 16, 1981
(16 U.S.C. 3375(d)) as penalties or fines, or from forfeitures of prop-
erty, exceed $500,000, the Secretary of the Treasury shall deposit
an amount equal to such excess balance in the cooperative endan-
gered species conservation fund established under section 6(i) of
this Act.

(e) ENFORCEMENT.—(1) The provisions of this Act and any reg-
ulations or permits issued pursuant thereto shall be enforced by
the Secretary, the Secretary of the Treasury, or the Secretary of
the Department in which the Coast Guard is operating, or all such
Secretaries. Each such Secretary may utilize by agreement, with or
without reimbursement, the personnel, services, and facilities of
any other Federal agency or any State agency for purposes of en-
forcing this Act.

(2) The judges of the district courts of the United States and
the United States magistrates may within their respective jurisdic-
tions, upon proper oath or affirmation showing probable cause,
issue such warrants or other process as may be required for en-
forcement of this Act and any regulation issued thereunder.

(3) Any person authorized by the Secretary, the Secretary of
the Treasury, or the Secretary of the Department in which the
Coast Guard is operating, to enforce this Act may detain for inspec-
tion and inspect any package, crate, or other container, including
its contents, and all accompanying documents, upon importation or
exportation. Such persons may make arrests without a warrant for
any violation of this Act if he has reasonable grounds to believe
that the person to be arrested is committing the violation in his
presence or view and may execute and serve any arrest warrant,
search warrant, or other warrant or civil or criminal process issued
by any officer or court of competent jurisdiction for enforcement of
this Act. Such person so authorized may search and seize, with or
without a warrant, as authorized by law. Any fish, wildlife, prop-
erty, or item so seized shall be held by any person authorized by
the Secretary, the Secretary of the Treasury, or the Secretary of
the Department in which the Coast Guard is operating pending
disposition of civil or criminal proceedings, or the institution of an
action in rem for forfeiture of such fish, wildlife, property, or item
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pursuant to paragraph (4) of the subsection; except that the Sec-
retary may, in lieu of holding such fish, wildlife, property, or item,
permit the owner or consignee to post a bond or other surety satis-
factory to the Secretary, but upon forfeiture of any such property
to the United States, or the abandonment or waiver of any claim
to any such property, it shall be disposed of (other than by sale to
the general public) by the Secretary in such a manner, consistent
with the purposes of this Act, as the Secretary shall by regulation
prescribe.

(4)(A) All fish or wildlife or plants taken, possessed, sold, pur-
chased, offered for sale or purchase, transported, delivered, re-
ceived, carried, shipped, exported, or imported contrary to the pro-
visions of this Act, any regulation made pursuant thereto, or any
permit or certificate issued hereunder shall be subject to forfeiture
to the United States.

(B) All guns, traps, nets, and other equipment, vessels, vehi-
cles, aircraft, and other means of transportation used to aid the
taking, possessing, selling, purchasing, offering for sale or pur-
chase, transporting, delivering, receiving, carrying, shipping, ex-
porting, or importing of any fish or wildlife or plants in violation
of this Act, any regulation made pursuant thereto, or any permit
or certificate issued thereunder shall be subject to forfeiture to the
United States upon conviction of a criminal violation pursuant to
section 11(b)(1) of this Act.

(5) All provisions of law relating to the seizure, forfeiture, and
condemnation of a vessel for violation of the customs laws, the dis-
position of such vessel or the proceeds from the sale thereof, and
the remission or mitigation of such forfeiture, shall apply to the
seizures and forfeitures incurred, or alleged to have been incurred,
under the provisions of this Act, insofar as such provisions of law
are applicable and not inconsistent with the provisions of this Act;
except that all powers, rights, and duties conferred or imposed by
the customs laws upon any officer or employee of the Treasury De-
partment shall, for the purposes of this Act, be exercised or per-
formed by the Secretary or by such persons as he may designate.

(6) The Attorney General of the United States may seek to en-
join any person who is alleged to be in violation of any provision
of this Act or regulation issued under authority thereof.

(f) REGULATIONS.—The Secretary, the Secretary of the Treas-
ury, and the Secretary of the Department in which the Coast
Guard is operating, are authorized to promulgate such regulations
as may be appropriate to enforce this Act, and charge reasonable
fees for expenses to the Government connected with permits or cer-
tificates authorized by this Act including processing applications
and reasonable inspections, and with the transfer, board, handling,
or storage of fish or wildlife or plants and evidentiary items seized
and forfeited under this Act. All such fees collected pursuant to this
subsection shall be deposited in the Treasury to the credit of the
appropriation which is current and chargeable for the cost of fur-
nishing the services. Appropriated funds may be expended pending
reimbursement from parties in interest.

(g) CITIZEN SUITS.—(1) Except as provided in paragraph (2) of
this subsection any person may commence a civil suit on his own
behalf—
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(A) to enjoin any person, including the United States and
any other governmental instrumentality or agency (to the ex-
tent permitted by the eleventh amendment to the Constitu-
tion), who is alleged to be in violation of any provision of this
Act or regulation issued under the authority thereof; or

(B) to compel the Secretary to apply, pursuant to section
6(g)(2)(B)(ii) of this Act, the prohibitions set forth in or author-
ized pursuant to section 4(d) or section 9(a)(1)(B) of this Act
with respect to the taking of any resident endangered species
or threatened species within any State; or

(C) against the Secretary where there is alleged a failure
of the Secretary to perform any act or duty under section 4
which is not discretionary with the Secretary.
The district courts shall have jurisdiction, without regard to

the amount in controversy or the citizenship of the parties, to en-
force any such provision or regulation or to order the Secretary to
perform such act or duty, as the case may be. In any civil suit com-
menced under subparagraph (B) the district court shall compel the
Secretary to apply the prohibition sought if the court finds that the
allegation that an emergency exists is supported by substantial evi-
dence.

(2)(A) No action may be commenced under subparagraph (1)(A)
of this section—

(i) prior to sixty days after written notice of the violation
has been given to the Secretary, and to any alleged violator of
any such provision or regulation;

(ii) if the Secretary has commenced action to impose a pen-
alty pursuant to subsection (a) of this section; or

(iii) if the United States has commenced and is diligently
prosecuting a criminal action in a court of the United States
or a State to redress a violation of any such provision or regu-
lation.
(B) No action may be commenced under subparagraph (1)(B) of

this section—
(i) prior to sixty days after written notice has been given

to the Secretary setting forth the reasons why an emergency
is thought to exist with respect to an endangered species or a
threatened species in the State concerned; or

(ii) if the Secretary has commenced and is diligently pros-
ecuting action under section 6(g)(2)(B)(ii) of this Act to deter-
mine whether any such emergency exists.
(C) No action may be commenced under subparagraph (1)(C) of

this section prior to sixty days after written notice has been given
to the Secretary; except that such action may be brought imme-
diately after such notification in the case of an action under this
section respecting an emergency posing a significant risk to the
well-being of any species of fish or wildlife or plants.

(3)(A) Any suit under this subsection may be brought in the ju-
dicial district in which the violation occurs.

(B) In any such suit under this subsection in which the United
States is not a party, the Attorney General, at the request of the
Secretary, may intervene on behalf of the United States as a mat-
ter of right.
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(4) The court, in issuing any final order in any suit brought
pursuant to paragraph (1) of this subsection, may award costs of
litigation (including reasonable attorney and expert witness fees) to
any party, whenever the court determines such award is appro-
priate.

(5) The injunctive relief provided by this subsection shall not
restrict any right which any person (or class of persons) may have
under any statute or common law to seek enforcement of any
standard or limitation or to seek any other relief (including relief
against the Secretary or a State agency).

(h) COORDINATION WITH OTHER LAWS.—The Secretary of Agri-
culture and the Secretary shall provide for appropriate coordina-
tion of the administration of this Act with the administration of the
animal quarantine laws (21 U.S.C. 101–105, 111–135b, and 612–
614) and section 306 of the Tariff Act of 1930 (19 U.S.C. 1306).
Nothing in this Act or any amendment made by this Act shall be
construed as superseding or limiting in any manner the functions
of the Secretary of Agriculture under any other law relating to pro-
hibited or restricted importations or possession of animals and
other articles and no proceeding or determination under this Act
shall preclude any proceeding or be considered determinative of
any issue of fact or law in any proceeding under any Act adminis-
tered by the Secretary of Agriculture. Nothing in this Act shall be
construed as superseding or limiting in any manner the functions
and responsibilities of the Secretary of the Treasury under the Tar-
iff Act of 1930, including, without limitation, section 527 of that Act
(19 U.S.C. 1527), relating to the importation of wildlife taken,
killed, possessed, or exported to the United States in violation of
the laws or regulations of a foreign country.
(16 U.S.C. 1540)

ENDANGERED PLANTS

SEC. 12. The Secretary of the Smithsonian Institution, in con-
junction with other affected agencies, is authorized and directed to
review (1) species of plants which are now or may become endan-
gered, or threatened and (2) methods of adequately conserving such
species, and to report to Congress, within one year after the date
of the enactment of this Act, the results of such review including
recommendations for new legislation or the amendment of existing
legislation.
(16 U.S.C. 1541)

CONFORMING AMENDMENTS

SEC. 13. (a) Subsection 4(c) of the Act of October 15, 1966 (80
Stat. 928, 16 U.S.C. 668dd(c)), is further amended by revising the
second sentence thereof to read as follows: ‘‘With the exception of
endangered species and threatened species listed by the Secretary
pursuant to section 4 of the Endangered Species Act of 1973 in
States wherein a cooperative agreement does not exist pursuant to
section 6(c) of that Act, nothing in this Act, shall be construed to
authorize the Secretary to control or regulate hunting or fishing of
resident fish and wildlife on lands not within the system.’’
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(b) Subsection 10(a) of the Migratory Bird Conservation Act (45
Stat. 1224, 16 U.S.C. 715i(a)) and subsection 401(a) of the Act of
June 15, 1935 (49 Stat. 383, 16 U.S.C. 715s(a)) are each amended
by striking out ‘‘threatened with extinction,’’ and inserting in lieu
thereof the following: ‘‘listed pursuant to section 4 of the Endan-
gered Species Act of 1973 as endangered species or threatened spe-
cies.’’

(c) Section 7(a)(1) of the Land and Water Conservation Fund
Act of 1965 (16 U.S.C. 4601–9(a)(1)) is amended by striking out:

‘‘THREATENED SPECIES.—For any national area which may
be authorized for the preservation of species of fish or wildlife
that are threatened with extinction.’’ and inserting in lieu
thereof the following:

‘‘ENDANGERED SPECIES AND THREATENED SPECIES.—For
lands, waters, or interests therein, the acquisition of which is
authorized under section 5(a) of the Endangered Species Act of
1973, needed for the purpose of conserving endangered or
threatened species of fish or wildlife or plants.’’
(d) The first sentence of section 2 of the Act of September 28,

1962, amended (76 Stat. 653, 16 U.S.C. 460k–1), is amended to
read as follows:

‘‘The Secretary is authorized to acquire areas of land, or
interests therein, which are suitable for—

‘‘(1) incidental fish and wildlife-oriented recreational devel-
opment;

‘‘(2) the protection of natural resources;
‘‘(3) the conservation of endangered species or threatened

species listed by the Secretary pursuant to section 4 of the En-
dangered Species Act of 1973; or

‘‘(4) carrying out two or more of the purposes set forth in
paragraphs (1) through (3) of this section, and are adjacent to,
or within, the said conservation areas, except that the acquisi-
tion of any land or interest therein pursuant to this section
shall be accomplished only with such funds as may be appro-
priated therefor by the Congress or donated for such purposes,
but such property shall not be acquired with funds obtained
from the sale of Federal migratory bird hunting stamps.’’
(e) The Marine Mammal Protection Act of 1972 (16 U.S.C.

1361–1407) is amended—
(1) by striking out ‘‘Endangered Species Conservation Act

of 1969’’ in section 3(1)(B) thereof and inserting in lieu thereof
the following: ‘‘Endangered Species Act of 1973’’;

(2) by striking out ‘‘pursuant to the Endangered Species
Conservation Act of 1969’’ in section 101(a)(3)(B) thereof and
inserting in lieu thereof the following: ‘‘or threatened species
pursuant to the Endangered Species Act of 1973’’.

(3) by striking out ‘‘endangered under the Endangered
Species Conservation Act of 1969’’ in section 102(b)(3) thereof
and inserting in lieu thereof the following: ‘‘an endangered spe-
cies or threatened species pursuant to the Endangered Species
Act of 1973’’; and

(4) by striking out ‘‘of the Interior and revisions of the En-
dangered Species List, authorized by the Endangered Species
Conservation Act of 1969,’’ in section 202(a)(6) thereof and in-
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1 So in original. Probably should be ‘‘section’’.

serting in lieu thereof the following: ‘‘such revisions of the en-
dangered species list and threatened species list published pur-
suant to section 4(c)(1) of the Endangered Species Act of 1973’’.
(f) Section 2(1) of the Federal Environmental Pesticide Control

Act of 1972 (Public Law 92–516) is amended by striking out the
words ‘‘by the Secretary of the Interior under Public Law 91–135’’
and inserting in lieu thereof the words ‘‘or threatened by the Sec-
retary pursuant to the Endangered Species Act of 1973’’.

REPEALER

SEC. 14. The Endangered Species Conservation Act of 1969
(sections 1 through 3 of the Act of October 15, 1966, and sections
1 through 6 of the Act of December 5, 1969; 16 U.S.C. 668aa—
668cc–6), is repealed.

AUTHORIZATION OF APPROPRIATIONS

SEC. 15. (a) IN GENERAL.—Except as provided in subsection (b),
(c), and (d), there are authorized to be appropriated—

(1) not to exceed $35,000,000 for fiscal year 1988,
$36,500,000 for fiscal year 1989, $38,000,000 for fiscal year
1990, $39,500,000 for fiscal year 1991, and $41,500,000 for fis-
cal year 1992 to enable the Department of the Interior to carry
out such functions and responsibilities as it may have been
given under this Act;

(2) not to exceed $5,750,000 for fiscal year 1988,
$6,250,000 for each of fiscal years 1989 and 1990, and
$6,750,000 for each of fiscal year 1991 and 1992 to enable the
Department of Commerce to carry out such functions and re-
sponsibilities as it may have been given under this Act; and

(3) not to exceed $2,200,000 for fiscal year 1988,
$2,400,000 for each of fiscal years 1989 and 1990, and
$2,600,000 for each of fiscal years 1991 and 1992, to enable the
Department of Agriculture to carry out its functions and re-
sponsibilities with respect to the enforcement of this Act and
the Convention which pertain to the importation or exportation
of plants.
(b) EXEMPTIONS FROM ACT.—There are authorized to be appro-

priated to the Secretary to assist him and the Endangered Species
Committee in carrying out their functions under sections 1 7 (e), (g),
and (h) not to exceed $600,000 for each for fiscal year 1988, 1989,
1990, 1991, and 1992.

(c) CONVENTION IMPLEMENTATION.—There are authorized to be
appropriated to the Department of the Interior for purposes of car-
rying out section 8A(e) not to exceed $400,000 for each of fiscal
years 1988, 1989, and 1990, and $500,000 for each of fiscal years
1991 and 1992, and such sums shall remain available until ex-
pended.
(16 U.S.C. 1542)

EFFECTIVE DATE

SEC. 16. This Act shall take effect on the date of its enactment.
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MARINE MAMMAL PROTECTION ACT OF 1972

SEC. 17. Except as otherwise provided in this Act, no provision
of this Act shall take precedence over any more restrictive conflict-
ing provision of the Marine Mammal Protection Act of 1972.
(16 U.S.C. 1543)

ANNUAL COST ANALYSIS BY THE FISH AND WILDLIFE SERVICE

SEC. 18. On or before January 15, 1990, and each January 15
thereafter, the Secretary of the Interior, acting through the Fish
and Wildlife Service, shall submit to the Congress an annual report
covering the preceding fiscal year which shall contain—

(1) an accounting on a species by species basis of all rea-
sonably unidentifiable Federal expenditures made primarily for
the conservation of endangered or threatened species pursuant
to this Act; and

(2) an accounting on a species by species basis for all rea-
sonably identifiable expenditures made primarily for the con-
servation of endangered or threatened species pursuant to this
Act by states receiving grants under section 6.

(16 U.S.C. 1544)
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Public Law No. 110-175, 121 Stat. 2524 

Below is the full text of the Freedom of Information Act in a form showing all 
amendments to the statute made by the “Openness Promotes Effectiveness in our 
National Government Act of 2007.” All newly enacted provisions are in boldface type. 

§ 552. Public information; agency rules, opinions, orders, records, and proceedings 

(a) Each agency shall make available to the public information as follows:  

(1) Each agency shall separately state and currently publish in the Federal 
Register for the guidance of the public— 

(A) descriptions of its central and field organization and the established 
places at which, the employees (and in the case of a uniformed service, the 
members) from whom, and the methods whereby, the public may obtain 
information, make submittals or requests, or obtain decisions;  

(B) statements of the general course and method by which its functions are 
channeled and determined, including the nature and requirements of all 
formal and informal procedures available;  

(C) rules of procedure, descriptions of forms available or the places at 
which forms may be obtained, and instructions as to the scope and 
contents of all papers, reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by 
law, and statements of general policy or interpretations of general 
applicability formulated and adopted by the agency; and  

(E) each amendment, revision, or repeal of the foregoing. 

Except to the extent that a person has actual and timely notice of the terms 
thereof, a person may not in any manner be required to resort to, or be adversely 
affected by, a matter required to be published in the Federal Register and not so 
published. For the purpose of this paragraph, matter reasonably available to the 
class of persons affected thereby is deemed published in the Federal Register 
when incorporated by reference therein with the approval of the Director of the 
Federal Register. 

(2) Each agency, in accordance with published rules, shall make available for 
public inspection and copying— 



 

(A) final opinions, including concurring and dissenting opinions, as well 
as orders, made in the adjudication of cases;  

(B) those statements of policy and interpretations which have been 
adopted by the agency and are not published in the Federal Register; 

(C) administrative staff manuals and instructions to staff that affect a 
member of the public;  

(D) copies of all records, regardless of form or format, which have been 
released to any person under paragraph (3) and which, because of the 
nature of their subject matter, the agency determines have become or are 
likely to become the subject of subsequent requests for substantially the 
same records; and  

(E) a general index of the records referred to under subparagraph (D); 

unless the materials are promptly published and copies offered for sale. For 
records created on or after November 1, 1996, within one year after such date, 
each agency shall make such records available, including by computer 
telecommunications or, if computer telecommunications means have not been 
established by the agency, by other electronic means. To the extent required to 
prevent a clearly unwarranted invasion of personal privacy, an agency may delete 
identifying details when it makes available or publishes an opinion, statement of 
policy, interpretation, staff manual, instruction, or copies of records referred to in 
subparagraph (D). However, in each case the justification for the deletion shall be 
explained fully in writing, and the extent of such deletion shall be indicated on the 
portion of the record which is made available or published, unless including that 
indication would harm an interest protected by the exemption in subsection (b) 
under which the deletion is made. If technically feasible, the extent of the deletion 
shall be indicated at the place in the record where the deletion was made. Each 
agency shall also maintain and make available for public inspection and copying 
current indexes providing identifying information for the public as to any matter 
issued, adopted, or promulgated after July 4, 1967, and required by this paragraph 
to be made available or published. Each agency shall promptly publish, quarterly 
or more frequently, and distribute (by sale or otherwise) copies of each index or 
supplements thereto unless it determines by order published in the Federal 
Register that the publication would be unnecessary and impracticable, in which 
case the agency shall nonetheless provide copies of an index on request at a cost 
not to exceed the direct cost of duplication. Each agency shall make the index 
referred to in subparagraph (E) available by computer telecommunications by 
December 31, 1999. A final order, opinion, statement of policy, interpretation, or 
staff manual or instruction that affects a member of the public may be relied on, 
used, or cited as precedent by an agency against a party other than an agency only 
if— 



 

 

(i) it has been indexed and either made available or published as 
provided by this paragraph; or 

(ii) the party has actual and timely notice of the terms thereof. 

(3)(A) Except with respect to the records made available under paragraphs (1) and 
(2) of this subsection, and except as provided in subparagraph (E), each agency, 
upon any request for records which (i) reasonably describes such records and (ii) 
is made in accordance with published rules stating the time, place, fees (if any), 
and procedures to be followed, shall make the records promptly available to any 
person. 

(B) In making any record available to a person under this paragraph, an 
agency shall provide the record in any form or format requested by the 
person if the record is readily reproducible by the agency in that form or 
format. Each agency shall make reasonable efforts to maintain its records 
in forms or formats that are reproducible for purposes of this section. 

(C) In responding under this paragraph to a request for records, an agency 
shall make reasonable efforts to search for the records in electronic form 
or format, except when such efforts would significantly interfere with the 
operation of the agency's automated information system. 

(D) For purposes of this paragraph, the term "search" means to review, 
manually or by automated means, agency records for the purpose of 
locating those records which are responsive to a request. 

(E) An agency, or part of an agency, that is an element of the intelligence 
community (as that term is defined in section 3(4) of the National Security 
Act of 1947 (50 U.S.C. 401a(4))) shall not make any record available 
under this paragraph to— 

(i) any government entity, other than a State, territory, 
commonwealth, or district of the United States, or any subdivision 
thereof; or 

(ii) a representative of a government entity described in clause (i).  

(4)(A)(i) In order to carry out the provisions of this section, each agency shall 
promulgate regulations, pursuant to notice and receipt of public comment, 
specifying the schedule of fees applicable to the processing of requests under this 
section and establishing procedures and guidelines for determining when such 
fees should be waived or reduced. Such schedule shall conform to the guidelines 
which shall be promulgated, pursuant to notice and receipt of public comment, by 
the Director of the Office of Management and Budget and which shall provide for 
a uniform schedule of fees for all agencies.  



(ii) Such agency regulations shall provide that— 

(I) fees shall be limited to reasonable standard charges for 
document search, duplication, and review, when records are 
requested for commercial use; 

(II) fees shall be limited to reasonable standard charges for 
document duplication when records are not sought for 
commercial use and the request is made by an educational 
or noncommercial scientific institution, whose purpose is 
scholarly or scientific research; or a representative of the 
news media; and 

(III) for any request not described in (I) or (II), fees shall be 
limited to reasonable standard charges for document search 
and duplication. 

In this clause, the term ‘a representative of the news media’ 
means any person or entity that gathers information of 
potential interest to a segment of the public, uses its editorial 
skills to turn the raw materials into a distinct work, and 
distributes that work to an audience. In this clause, the term 
‘news’ means information that is about current events or that 
would be of current interest to the public. Examples of news-
media entities are television or radio stations broadcasting to 
the public at large and publishers of periodicals (but only if 
such entities qualify as disseminators of ‘news’) who make 
their products available for purchase by or subscription by or 
free distribution to the general public. These examples are not 
all-inclusive. Moreover, as methods of news delivery evolve (for 
example, the adoption of the electronic dissemination of 
newspapers through telecommunications services), such 
alternative media shall be considered to be news-media 
entities. A freelance journalist shall be regarded as working for 
a news-media entity if the journalist can demonstrate a solid 
basis for expecting publication through that entity, whether or 
not the journalist is actually employed by the entity. A 
publication contract would present a solid basis for such an 
expectation; the Government may also consider the past 
publication record of the requester in making such a 
determination. 

(iii) Documents shall be furnished without any charge or at a 
charge reduced below the fees established under clause (ii) if 
disclosure of the information is in the public interest because it is 
likely to contribute significantly to public understanding of the 



operations or activities of the government and is not primarily in 
the commercial interest of the requester. 

(iv) Fee schedules shall provide for the recovery of only the direct 
costs of search, duplication, or review. Review costs shall include 
only the direct costs incurred during the initial examination of a 
document for the purposes of determining whether the documents 
must be disclosed under this section and for the purposes of 
withholding any portions exempt from disclosure under this 
section. Review costs may not include any costs incurred in 
resolving issues of law or policy that may be raised in the course of 
processing a request under this section. No fee may be charged by 
any agency under this section— 

(I) if the costs of routine collection and processing of the 
fee are likely to equal or exceed the amount of the fee; or 

(II) for any request described in clause (ii)(II) or (III) of 
this subparagraph for the first two hours of search time or 
for the first one hundred pages of duplication. 

(v) No agency may require advance payment of any fee unless the 
requester has previously failed to pay fees in a timely fashion, or 
the agency has determined that the fee will exceed $250. 

(vi) Nothing in this subparagraph shall supersede fees chargeable 
under a statute specifically providing for setting the level of fees 
for particular types of records. 

(vii) In any action by a requester regarding the waiver of fees 
under this section, the court shall determine the matter de novo:  
Provided, That the court's review of the matter shall be limited to 
the record before the agency. 

(viii) An agency shall not assess search fees (or in the case of a 
requester described under clause (ii)(II), duplication fees) 
under this subparagraph if the agency fails to comply with any 
time limit under paragraph (6), if no unusual or exceptional 
circumstances (as those terms are defined for purposes of 
paragraphs (6)(B) and (C), respectively) apply to the 
processing of the request. [Effective one year from date of 
enactment] 

(B) On complaint, the district court of the United States in the district in 
which the complainant resides, or has his principal place of business, or in 
which the agency records are situated, or in the District of Columbia, has 



 

 

 

jurisdiction to enjoin the agency from withholding agency records and to 
order the production of any agency records improperly withheld from the 
complainant. In such a case the court shall determine the matter de novo, 
and may examine the contents of such agency records in camera to 
determine whether such records or any part thereof shall be withheld 
under any of the exemptions set forth in subsection (b) of this section, and 
the burden is on the agency to sustain its action. In addition to any other 
matters to which a court accords substantial weight, a court shall accord 
substantial weight to an affidavit of an agency concerning the agency's 
determination as to technical feasibility under paragraph (2)(C) and 
subsection (b) and reproducibility under paragraph (3)(B). 

(C) Notwithstanding any other provision of law, the defendant shall serve 
an answer or otherwise plead to any complaint made under this subsection 
within thirty days after service upon the defendant of the pleading in 
which such complaint is made, unless the court otherwise directs for good 
cause is shown. 

[(D) Repealed. Pub. L. 98-620, title IV, Sec. 402(2), Nov. 8, 1984, 98 
Stat. 3357.] 

(E)(i) The court may assess against the United States reasonable attorney 
fees and other litigation costs reasonably incurred in any case under this 
section in which the complainant has substantially prevailed. 

(ii) For purposes of this subparagraph, a complainant has 
substantially prevailed if the complainant has obtained relief 
through either— 

(I) a judicial order, or an enforceable written agreement 
or consent decree; or 

(II) a voluntary or unilateral change in position by the 
agency, if the complainant’s claim is not insubstantial. 

(F)(i) Whenever the court orders the production of any agency records 
improperly withheld from the complainant and assesses against the United 
States reasonable attorney fees and other litigation costs, and the court 
additionally issues a written finding that the circumstances surrounding 
the withholding raise questions whether agency personnel acted arbitrarily 
or capriciously with respect to the withholding, the Special Counsel shall 
promptly initiate a proceeding to determine whether disciplinary action is 
warranted against the officer or employee who was primarily responsible 
for the withholding. The Special Counsel, after investigation and 
consideration of the evidence submitted, shall submit his findings and 
recommendations to the administrative authority of the agency concerned 



 

 

 

 

and shall send copies of the findings and recommendations to the officer 
or employee or his representative. The administrative authority shall take 
the corrective action that the Special Counsel recommends. 

(ii) The Attorney General shall— 

(I) notify the Special Counsel of each civil action 
described under the first sentence of clause (i); and 

(II) annually submit a report to Congress on the 
number of such civil actions in the preceding year. 

(iii) The Special Counsel shall annually submit a report to 
Congress on the actions taken by the Special Counsel under 
clause (i). 

(G) In the event of noncompliance with the order of the court, the district 
court may punish for contempt the responsible employee, and in the case 
of a uniformed service, the responsible member. 

(5) Each agency having more than one member shall maintain and make available 
for public inspection a record of the final votes of each member in every agency 
proceeding. 

(6)(A) Each agency, upon any request for records made under paragraph (1), (2), 
or (3) of this subsection, shall— 

(i) determine within 20 days (excepting Saturdays, Sundays, and 
legal public holidays) after the receipt of any such request whether 
to comply with such request and shall immediately notify the 
person making such request of such determination and the reasons 
therefor, and of the right of such person to appeal to the head of the 
agency any adverse determination; and 

(ii) make a determination with respect to any appeal within twenty 
days (excepting Saturdays, Sundays, and legal public holidays) 
after the receipt of such appeal. If on appeal the denial of the 
request for records is in whole or in part upheld, the agency shall 
notify the person making such request of the provisions for judicial 
review of that determination under paragraph (4) of this 
subsection. 

The 20-day period under clause (i) shall commence on the date 
on which the request is first received by the appropriate 
component of the agency, but in any event not later than ten 
days after the request is first received by any component of the 



   

 

 

 

agency that is designated in the agency’s regulations under this 
section to receive requests under this section. The 20-day 
period shall not be tolled by the agency except— 

(I) that the agency may make one request to the 
requester for information and toll the 20-day period 
while it is awaiting such information that it has 
reasonably requested from the requester under this 
section; or 

(II) if necessary to clarify with the requester issues 
regarding fee assessment. In either case, the agency’s 
receipt of the requester’s response to the agency’s 
request for information or clarification ends the tolling 
period. 

[Effective one year from date of enactment] 

(B)(i) In unusual circumstances as specified in this subparagraph, the time 
limits prescribed in either clause (i) or clause (ii) of subparagraph (A) may 
be extended by written notice to the person making such request setting 
forth the unusual circumstances for such extension and the date on which a 
determination is expected to be dispatched. No such notice shall specify a 
date that would result in an extension for more than ten working days, 
except as provided in clause (ii) of this subparagraph. 

(ii) With respect to a request for which a written notice under 
clause (i) extends the time limits prescribed under clause (i) of 
subparagraph (A), the agency shall notify the person making the 
request if the request cannot be processed within the time limit 
specified in that clause and shall provide the person an opportunity 
to limit the scope of the request so that it may be processed within 
that time limit or an opportunity to arrange with the agency an 
alternative time frame for processing the request or a modified 
request. To aid the requester, each agency shall make available 
its FOIA Public Liaison, who shall assist in the resolution of 
any disputes between the requester and the agency.  [Effective 
one year from date of enactment]. Refusal by the person to 
reasonably modify the request or arrange such an alternative time 
frame shall be considered as a factor in determining whether 
exceptional circumstances exist for purposes of subparagraph (C). 

(iii) As used in this subparagraph, "unusual circumstances" means, 
but only to the extent reasonably necessary to the proper 
processing of the particular requests— 



(I) the need to search for and collect the requested records 
from field facilities or other establishments that are separate 
from the office processing the request; 

(II) the need to search for, collect, and appropriately 
examine a voluminous amount of separate and distinct 
records which are demanded in a single request; or 

(III) the need for consultation, which shall be conducted 
with all practicable speed, with another agency having a 
substantial interest in the determination of the request or 
among two or more components of the agency having 
substantial subject-matter interest therein. 

(iv) Each agency may promulgate regulations, pursuant to notice 
and receipt of public comment, providing for the aggregation of 
certain requests by the same requestor, or by a group of requestors 
acting in concert, if the agency reasonably believes that such 
requests actually constitute a single request, which would 
otherwise satisfy the unusual circumstances specified in this 
subparagraph, and the requests involve clearly related matters. 
Multiple requests involving unrelated matters shall not be 
aggregated. 

(C)(i) Any person making a request to any agency for records under 
paragraph (1), (2), or (3) of this subsection shall be deemed to have 
exhausted his administrative remedies with respect to such request if the 
agency fails to comply with the applicable time limit provisions of this 
paragraph. If the Government can show exceptional circumstances exist 
and that the agency is exercising due diligence in responding to the 
request, the court may retain jurisdiction and allow the agency additional 
time to complete its review of the records. Upon any determination by an 
agency to comply with a request for records, the records shall be made 
promptly available to such person making such request. Any notification 
of denial of any request for records under this subsection shall set forth the 
names and titles or positions of each person responsible for the denial of 
such request. 

(ii) For purposes of this subparagraph, the term "exceptional 
circumstances" does not include a delay that results from a 
predictable agency workload of requests under this section, unless 
the agency demonstrates reasonable progress in reducing its 
backlog of pending requests. 

(iii) Refusal by a person to reasonably modify the scope of a 
request or arrange an alternative time frame for processing a 



 

  

request (or a modified request) under clause (ii) after being given 
an opportunity to do so by the agency to whom the person made 
the request shall be considered as a factor in determining whether 
exceptional circumstances exist for purposes of this subparagraph. 

(D)(i) Each agency may promulgate regulations, pursuant to notice and 
receipt of public comment, providing for multitrack processing of requests 
for records based on the amount of work or time (or both) involved in 
processing requests. 

(ii) Regulations under this subparagraph may provide a person 
making a request that does not qualify for the fastest multitrack 
processing an opportunity to limit the scope of the request in order 
to qualify for faster processing. 

(iii) This subparagraph shall not be considered to affect the 
requirement under subparagraph (C) to exercise due diligence. 

(E)(i) Each agency shall promulgate regulations, pursuant to notice and 
receipt of public comment, providing for expedited processing of requests 
for records— 

(I) in cases in which the person requesting the records 
demonstrates a compelling need; and 

(II) in other cases determined by the agency. 

(ii) Notwithstanding clause (i), regulations under this subparagraph 
must ensure— 

(I) that a determination of whether to provide expedited 
processing shall be made, and notice of the determination 
shall be provided to the person making the request, within 
10 days after the date of the request; and 

(II) expeditious consideration of administrative appeals of 
such determinations of whether to provide expedited 
processing. 

(iii) An agency shall process as soon as practicable any request for 
records to which the agency has granted expedited processing 
under this subparagraph. Agency action to deny or affirm denial of 
a request for expedited processing pursuant to this subparagraph, 
and failure by an agency to respond in a timely manner to such a 
request shall be subject to judicial review under paragraph (4), 



 

 

except that the judicial review shall be based on the record before 
the agency at the time of the determination. 

(iv) A district court of the United States shall not have jurisdiction 
to review an agency denial of expedited processing of a request for 
records after the agency has provided a complete response to the 
request. 

(v) For purposes of this subparagraph, the term "compelling need" 
means— 

(I) that a failure to obtain requested records on an expedited 
basis under this paragraph could reasonably be expected to 
pose an imminent threat to the life or physical safety of an 
individual; or 

(II) with respect to a request made by a person primarily 
engaged in disseminating information, urgency to inform 
the public concerning actual or alleged Federal 
Government activity. 

(vi) A demonstration of a compelling need by a person making a 
request for expedited processing shall be made by a statement 
certified by such person to be true and correct to the best of such 
person's knowledge and belief. 

(F) In denying a request for records, in whole or in part, an agency shall 
make a reasonable effort to estimate the volume of any requested matter 
the provision of which is denied, and shall provide any such estimate to 
the person making the request, unless providing such estimate would harm 
an interest protected by the exemption in subsection (b) pursuant to which 
the denial is made. 

(7) Each agency shall— 

(A) establish a system to assign an individualized tracking number for 
each request received that will take longer than ten days to process 
and provide to each person making a request the tracking number 
assigned to the request; and 

(B) establish a telephone line or Internet service that provides 
information about the status of a request to the person making the 
request using the assigned tracking number, including— 

(i) the date on which the agency originally received the request; 
and 



 

 

(ii) an estimated date on which the agency will complete action 
on the request. 

[Effective one year from date of enactment]  

(b) This section does not apply to matters that are—  

(1)(A) specifically authorized under criteria established by an Executive order to 
be kept secret in the interest of national defense or foreign policy and (B) are in 
fact properly classified pursuant to such Executive order;  

(2) related solely to the internal personnel rules and practices of an agency;  

(3) specifically exempted from disclosure by statute (other than section 552b of 
this title), provided that such statute (A) requires that the matters be withheld from 
the public in such a manner as to leave no discretion on the issue, or (B) 
establishes particular criteria for withholding or refers to particular types of 
matters to be withheld;  

(4) trade secrets and commercial or financial information obtained from a person 
and privileged or confidential; 

(5) inter-agency or intra-agency memorandums or letters which would not be 
available by law to a party other than an agency in litigation with the agency; 

(6) personnel and medical files and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy;  

(7) records or information compiled for law enforcement purposes, but only to the 
extent that the production of such law enforcement records or information (A) 
could reasonably be expected to interfere with enforcement proceedings, (B) 
would deprive a person of a right to a fair trial or an impartial adjudication, (C) 
could reasonably be expected to constitute an unwarranted invasion of personal 
privacy, (D) could reasonably be expected to disclose the identity of a 
confidential source, including a State, local, or foreign agency or authority or any 
private institution which furnished information on a confidential basis, and, in the 
case of a record or information compiled by a criminal law enforcement authority 
in the course of a criminal investigation or by an agency conducting a lawful 
national security intelligence investigation, information furnished by a 
confidential source, (E) would disclose techniques and procedures for law 
enforcement investigations or prosecutions, or would disclose guidelines for law 
enforcement investigations or prosecutions if such disclosure could reasonably be 
expected to risk circumvention of the law, or (F) could reasonably be expected to 
endanger the life or physical safety of any individual;  



 

 

 

(8) contained in or related to examination, operating, or condition reports 
prepared by, on behalf of, or for the use of an agency responsible for the 
regulation or supervision of financial institutions; or 

(9) geological and geophysical information and data, including maps, concerning 
wells. 

Any reasonably segregable portion of a record shall be provided to any person requesting 
such record after deletion of the portions which are exempt under this subsection. The 
amount of information deleted, and the exemption under which the deletion is made, 
shall be indicated on the released portion of the record, unless including that indication 
would harm an interest protected by the exemption in this subsection under which the 
deletion is made. If technically feasible, the amount of the information deleted, and the 
exemption under which the deletion is made, shall be indicated at the place in the 
record where such deletion is made. 

(c)(1) Whenever a request is made which involves access to records described in 
subsection (b)(7)(A) and— 

(A) the investigation or proceeding involves a possible violation of 
criminal law; and 

(B) there is reason to believe that (i) the subject of the investigation or 
proceeding is not aware of its pendency, and (ii) disclosure of the 
existence of the records could reasonably be expected to interfere with 
enforcement proceedings, the agency may, during only such time as that 
circumstance continues, treat the records as not subject to the requirements 
of this section. 

(2) Whenever informant records maintained by a criminal law enforcement 
agency under an informant's name or personal identifier are requested by a third 
party according to the informant's name or personal identifier, the agency may 
treat the records as not subject to the requirements of this section unless the 
informant's status as an informant has been officially confirmed. 

(3) Whenever a request is made which involves access to records maintained by 
the Federal Bureau of Investigation pertaining to foreign intelligence or 
counterintelligence, or international terrorism, and the existence of the records is 
classified information as provided in subsection (b)(1), the Bureau may, as long as 
the existence of the records remains classified information, treat the records as not 
subject to the requirements of this section. 

(d) This section does not authorize the withholding of information or limit the availability 
of records to the public, except as specifically stated in this section. This section is not 
authority to withhold information from Congress. 



 

 

(e)(1) On or before February 1 of each year, each agency shall submit to the Attorney 
General of the United States a report which shall cover the preceding fiscal year and 
which shall include— 

(A) the number of determinations made by the agency not to comply with 
requests for records made to such agency under subsection (a) and the 
reasons for each such determination; 

(B)(i) the number of appeals made by persons under subsection (a)(6), the 
result of such appeals, and the reason for the action upon each appeal that 
results in a denial of information; and  

(ii) a complete list of all statutes that the agency relies upon to 
authorize the agency to withhold information under subsection 
(b)(3), the number of occasions on which each statute was 
relied upon, a description of whether a court has upheld the 
decision of the agency to withhold information under each such 
statute, and a concise description of the scope of any information 
withheld; 

(C) the number of requests for records pending before the agency as of 
September 30 of the preceding year, and the median and average number 
of days that such requests had been pending before the agency as of that 
date; 

(D) the number of requests for records received by the agency and the 
number of requests which the agency processed; 

(E) the median number of days taken by the agency to process different 
types of requests, based on the date on which the requests were 
received by the agency; 

(F) the average number of days for the agency to respond to a request 
beginning on the date on which the request was received by the 
agency, the median number of days for the agency to respond to such 
requests, and the range in number of days for the agency to respond 
to such requests; 

(G) based on the number of business days that have elapsed since each 
request was originally received by the agency— 

(i) the number of requests for records to which the agency has 
responded with a determination within a period up to and 
including 20 days, and in 20-day increments up to and 
including 200 days; 



 

 

(ii) the number of requests for records to which the agency has 
responded with a determination within a period greater than 
200 days and less than 301 days; 

(iii) the number of requests for records to which the agency has 
responded with a determination within a period greater than 
300 days and less than 401 days; and 

(iv) the number of requests for records to which the agency has 
responded with a determination within a period greater than 
400 days; 

(H) the average number of days for the agency to provide the granted 
information beginning on the date on which the request was originally 
filed, the median number of days for the agency to provide the 
granted information, and the range in number of days for the agency 
to provide the granted information; 

(I) the median and average number of days for the agency to respond 
to administrative appeals based on the date on which the appeals 
originally were received by the agency, the highest number of business 
days taken by the agency to respond to an administrative appeal, and 
the lowest number of business days taken by the agency to respond to 
an administrative appeal; 

(J) data on the 10 active requests with the earliest filing dates pending 
at each agency, including the amount of time that has elapsed since 
each request was originally received by the agency; 

(K) data on the 10 active administrative appeals with the earliest filing 
dates pending before the agency as of September 30 of the preceding 
year, including the number of business days that have elapsed since 
the requests were originally received by the agency; 

(L) the number of expedited review requests that are granted and 
denied, the average and median number of days for adjudicating 
expedited review requests, and the number adjudicated within the 
required 10 days; 

(M) the number of fee waiver requests that are granted and denied, 
and the average and median number of days for adjudicating fee 
waiver determinations; 

(F) (N) the total amount of fees collected by the agency for processing 
requests; and 



 

 

 

 

 

 

(G) (O) the number of full-time staff of the agency devoted to processing 
requests for records under this section, and the total amount expended by 
the agency for processing such requests. 

(2) Information in each report submitted under paragraph (1) shall be 
expressed in terms of each principal component of the agency and for the 
agency overall. 

(2) (3) Each agency shall make each such report available to the public including 
by computer telecommunications, or if computer telecommunications means have 
not been established by the agency, by other electronic means. In addition, each 
agency shall make the raw statistical data used in its reports available 
electronically to the public upon request. 

(3) (4 ) The Attorney General of the United States shall make each report which 
has been made available by electronic means available at a single electronic 
access point. The Attorney General of the United States shall notify the Chairman 
and ranking minority member of the Committee on Government Reform and 
Oversight of the House of Representatives and the Chairman and ranking 
minority member of the Committees on Governmental Affairs and the Judiciary 
of the Senate, no later than April 1 of the year in which each such report is issued, 
that such reports are available by electronic means. 

(4) (5) The Attorney General of the United States, in consultation with the 
Director of the Office of Management and Budget, shall develop reporting and 
performance guidelines in connection with reports required by this subsection by 
October 1, 1997, and may establish additional requirements for such reports as the 
Attorney General determines may be useful. 

(5) (6) The Attorney General of the United States shall submit an annual report on 
or before April 1 of each calendar year which shall include for the prior calendar 
year a listing of the number of cases arising under this section, the exemption 
involved in each case, the disposition of such case, and the cost, fees, and 
penalties assessed under subparagraphs (E), (F), and (G) of subsection (a)(4). 
Such report shall also include a description of the efforts undertaken by the 
Department of Justice to encourage agency compliance with this section. 

(f) For purposes of this section, the term— 

(1) "agency" as defined in section 551(1) of this title includes any executive 
department, military department, Government corporation, Government 
controlled corporation, or other establishment in the executive branch of the 
Government (including the Executive Office of the President), or any independent 
regulatory agency; and 



 

 

 

 

 

 

(2) “record and any other term used in this section in reference to information 
includes any information that would be an agency record subject to the 
requirements of this section when maintained by an agency in any format, 
including an electronic format. 

(2) ‘record’ and any other term used in this section in reference to 
information includes— 

(A) any information that would be an agency record subject to the 
requirements of this section when maintained by an agency in any 
format, including an electronic format; and 

(B) any information described under subparagraph (A) that is 
maintained for an agency by an entity under Government contract, 
for the purposes of records management. 

(g) The head of each agency shall prepare and make publicly available upon request, 
reference material or a guide for requesting records or information from the agency, 
subject to the exemptions in subsection (b), including— 

(1) an index of all major information systems of the agency; 

(2) a description of major information and record locator systems maintained by 
the agency; and 

(3) a handbook for obtaining various types and categories of public information 
from the agency pursuant to chapter 35 of title 44, and under this section. 

(h)(1) There is established the Office of Government Information Services within 
the National Archives and Records Administration. 

(2) The Office of Government Information Services shall— 

(A) review policies and procedures of administrative agencies under 
this section; 

(B) review compliance with this section by administrative agencies; 
and 

(C) recommend policy changes to Congress and the President to 
improve the administration of this section. 

(3) The Office of Government Information Services shall offer mediation 
services to resolve disputes between persons making requests under this 
section and administrative agencies as a non-exclusive alternative to 



 

 

litigation and, at the discretion of the Office, may issue advisory opinions if 
mediation has not resolved the dispute. 

(i) The Government Accountability Office shall conduct audits of administrative 
agencies on the implementation of this section and issue reports detailing the results 
of such audits. 

(j) Each agency shall designate a Chief FOIA Officer who shall be a senior official of 
such agency (at the Assistant Secretary or equivalent level). 

(k) The Chief FOIA Officer of each agency shall, subject to the authority of the head 
of the agency— 

(1) have agency-wide responsibility for efficient and appropriate compliance 
with this section; 

(2) monitor implementation of this section throughout the agency and keep 
the head of the agency, the chief legal officer of the agency, and the Attorney 
General appropriately informed of the agency’s performance in 
implementing this section; 

(3) recommend to the head of the agency such adjustments to agency 
practices, policies, personnel, and funding as may be necessary to improve its 
implementation of this section; 

(4) review and report to the Attorney General, through the head of the 
agency, at such times and in such formats as the Attorney General may 
direct, on the agency’s performance in implementing this section; 

(5) facilitate public understanding of the purposes of the statutory 
exemptions of this section by including concise descriptions of the exemptions 
in both the agency’s handbook issued under subsection (g), and the agency’s 
annual report on this section, and by providing an overview, where 
appropriate, of certain general categories of agency records to which those 
exemptions apply; and 

(6) designate one or more FOIA Public Liaisons. 

(l) FOIA Public Liaisons shall report to the agency Chief FOIA Officer and shall 
serve as supervisory officials to whom a requester under this section can raise 
concerns about the service the requester has received from the FOIA Requester 
Center, following an initial response from the FOIA Requester Center Staff.  FOIA 
Public Liaisons shall be responsible for assisting in reducing delays, increasing 
transparency and understanding of the status of requests, and assisting in the 
resolution of disputes. 
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From the U.S. Code Online via GPO Access
[www.gpoaccess.gov]
[Laws in effect as of January 3, 2007]
[CITE: 18USC1905]

[Page 399-400]
 
                 TITLE 18--CRIMES AND CRIMINAL PROCEDURE
 
                             PART I--CRIMES
 
                CHAPTER 93--PUBLIC OFFICERS AND EMPLOYEES

 
Sec. 1905. Disclosure of confidential information generally

    Whoever, being an officer or employee of the United States or of any 
department or agency

[[Page 400]]

thereof, any person acting on behalf of the Office of Federal Housing 
Enterprise Oversight, or agent of the Department of Justice as defined 
in the Antitrust Civil Process Act (15 U.S.C. 1311-1314), or being an 
employee of a private sector organization who is or was assigned to an 
agency under chapter 37 of title 5, publishes, divulges, discloses, or 
makes known in any manner or to any extent not authorized by law any 
information coming to him in the course of his employment or official 
duties or by reason of any examination or investigation made by, or 
return, report or record made to or filed with, such department or 
agency or officer or employee thereof, which information concerns or 
relates to the trade secrets, processes, operations, style of work, or 
apparatus, or to the identity, confidential statistical data, amount or 
source of any income, profits, losses, or expenditures of any person, 
firm, partnership, corporation, or association; or permits any income 
return or copy thereof or any book containing any abstract or 
particulars thereof to be seen or examined by any person except as 
provided by law; shall be fined under this title, or imprisoned not more 
than one year, or both; and shall be removed from office or employment.

(June 25, 1948, ch. 645, 62 Stat. 791; Pub. L. 96-349, Sec. 7(b), Sept. 
12, 1980, 94 Stat. 1158; Pub. L. 102-550, title XIII, Sec. 1353, Oct. 
28, 1992, 106 Stat. 3970; Pub. L. 104-294, title VI, Sec. 601(a)(8), 
Oct. 11, 1996, 110 Stat. 3498; Pub. L. 107-347, title II, 
Sec. 209(d)(2), Dec. 17, 2002, 116 Stat. 2930.)

                      Historical and Revision Notes

    Based on section 176b of title 15, U.S.C., 1940 ed., Commerce and 
Trade; section 216 of title 18, U.S.C., 1940 ed.; section 1335 of title 
19, U.S.C., 1940 ed., Customs Duties (R.S. Sec. 3167; Aug. 27, 1894, ch. 
349, Sec. 24, 28 Stat. 557; Feb. 26, 1926, ch. 27, Sec. 1115, 44 Stat. 
117; June 17, 1930, ch. 497, title III, Sec. 335, 46 Stat. 701; Jan. 27, 
1938, ch. 11, Sec. 2, 52 Stat. 8).
    Section consolidates section 176b of title 15, U.S.C., 1940 ed., 
Commerce and Trade; section 216 of title 18, U.S.C., 1940 ed., and 
section 1335 of title 19, U.S.C., 1940 ed., Customs Duties.
    Words ``or of any department or agency thereof'' and words ``such 
department or agency'' were inserted so as to eliminate any possible 
ambiguity as to scope of section. (See definition of ``department'' and 
``agency'' in section 6 of this title.)
    References to the offenses as misdemeanors, contained in all of said 
sections, were omitted in view of definitive section 1 of this title.
    The provisions of section 216 of title 18, U.S.C., 1940 ed., 
relating to publication of income tax data by ``any person'', were 
omitted as covered by section 55(f)(1) of title 26, U.S.C., 1940 ed., 
Internal Revenue Code.
    Minor changes were made in translations and phraseology.

                       References in Text

    The Antitrust Civil Process Act, referred to in text, is Pub. L. 87-
664, Sept. 19, 1962, 76 Stat. 548, as amended, which is classified 
generally to chapter 34 (Sec. 1311 et seq.) of Title 15, Commerce and 
Trade. For complete classification of this Act to the Code, see Short 
Title note set out under section 1311 of Title 15 and Tables.

                               Amendments
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    2002--Pub. L. 107-347 inserted ``or being an employee of a private 
sector organization who is or was assigned to an agency under chapter 37 
of title 5,'' after ``(15 U.S.C. 1311-1314),''.
    1996--Pub. L. 104-294 substituted ``fined under this title'' for 
``fined not more than $1,000''.
    1992--Pub. L. 102-550 inserted ``any person acting on behalf of the 
Office of Federal Housing Enterprise Oversight,'' after ``or agency 
thereof,''.
    1980--Pub. L. 96-349 provided for punishment and removal from office 
of an agent of the Department of Justice as defined in the Antitrust 
Civil Process Act for disclosure of confidential information.

                    Effective Date of 2002 Amendment

    Amendment by Pub. L. 107-347 effective 120 days after Dec. 17, 2002, 
see section 402(a) of Pub. L. 107-347, set out as an Effective Date note 
under section 3601 of Title 44, Public Printing and Documents.
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Council, and the Interamerican Tropical 
Tuna Commission to monitor the 
activities of the participating vessels 
and the performance of the fisheries. 
Knowing near real-time VMS position 
information for U.S. West Coast-based 
HMS fishing vessels enables effective 
monitoring of vessel activity for 
enforcement and assessment purposes. 
VMS units also provide confirmation of 
reported vessel fishing activity locations 
and can help in validation of logbook 
records accuracy. The requirements also 
generate information for evaluating the 
magnitude and distribution of impacts 
from any changes in regulations that 
might occur in the future. Observer pre- 
trip notifications allow for the timely 
placement of at-sea observers onboard 
vessels at the discretion of the NMFS to 
collect information on, among other 
things, bycatch and protected species 
interactions. 

Affected Public: Business or other for- 
profit organizations. 

Frequency: Annually and on occasion. 
Respondent’s Obligation: Mandatory. 
OMB Desk Officer: OIRA_

Submission@omb.eop.gov. 
Copies of the above information 

collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482–0266, Department of 
Commerce, Room 6616, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at 
dHynek@doc.gov). 

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to OIRA_Submission@
omb.eop.gov. 

Dated: November 15, 2010. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
[FR Doc. 2010–29184 Filed 11–18–10; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Proposed Information Collection; 
Comment Request; Reporting of Sea 
Turtle Entanglement in Fishing Gear or 
Marine Debris 

AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. 
ACTION: Notice. 

SUMMARY: The Department of 
Commerce, as part of its continuing 

effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before January 18, 2011. 
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6616, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Kate Sampson, (978) 282– 
8470 or kate.sampson@noaa.gov. 
SUPPLEMENTARY INFORMATION: 

I. Abstract 
This notice is for renewal of a 

currently approved collection. 
This collection of information 

involves sea turtles becoming 
accidentally entangled in active or 
discarded fixed fishing gear or marine 
debris. These entanglements may 
prevent the recovery of endangered and 
threatened sea turtle populations. The 
National Marine Fisheries Service 
(NMFS) Northeast Region (Maine to 
Virginia) has established the Sea Turtle 
Disentanglement Network to promote 
reporting and increase successful 
disentanglement of sea turtles. This 
Network is made up of sea turtle 
stranding network organizations, as well 
as federal, state, and municipal 
agencies. NMFS relies on the Network 
and opportunistic reports from 
fishermen and recreational boaters for 
information about entangled turtles. The 
information provided will help NMFS 
better assess the threat of sea turtle 
entanglement in vertical lines from 
fixed gear fisheries (lobster, whelk/ 
conch, crab, fish trap, gill net), 
discarded gear and marine debris. 

II. Method of Collection 
Reports are made by telephone, fax, 

standard mail or e-mail. 

III. Data 
OMB Control Number: 0648–0496. 
Form Number: None. 
Type of Review: Regular submission 

(renewal of a currently approved 
collection). 

Affected Public: Business or other for 
profit organizations, individuals or 
households, not-for-profit institutions, 
federal government, and state, local or 
tribal government. 

Estimated Number of Respondents: 
45. 

Estimated Time Per Response: 1 hour. 
Estimated Total Annual Burden 

Hours: 45. 
Estimated Total Annual Cost to 

Public: $675. 

IV. Request for Comments 
Comments are invited on: (a) Whether 

the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 

Dated: November 16, 2010. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
[FR Doc. 2010–29225 Filed 11–18–10; 8:45 am] 

BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

International Trade Administration 

[A–351–503, C–351–504, A–122–503, A–570– 
502] 

Certain Iron Construction Castings 
From Brazil, Canada, and the People’s 
Republic of China: Continuation of 
Antidumping and Countervailing Duty 
Orders 

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 
SUMMARY: As a result of the 
determinations by the Department of 
Commerce (‘‘the Department’’) that 
revocation of the antidumping duty 
(‘‘AD’’) orders on certain iron 
construction castings (‘‘castings’’) from 
Brazil, Canada, and the People’s 
Republic of China (‘‘PRC’’) would likely 
lead to continuation or recurrence of 
dumping, that revocation of the 
countervailing duty (‘‘CVD’’) order on 
castings from Brazil would likely lead to 
continuation or recurrence of a 
countervailable subsidy, and the 
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