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PAPERWORK REDUCTION ACT SUBMISSION

Please read the instructions before completing this form. For additional forms or assistance in completing this form, contact y our agency's
Paperwork Clearance Officer. Send two copies of this form, the collection instrument to be reviewed, the supporting statement, and any
additional documentation to: Office of Information and Regulatory Affairs, Office of Management and Budget, Docket Library, Ro om 10102,
725 17th Street NW, Washington, DC 20503.
1. Agency/Subagency originating request 2. OMB control number b.[ ] None
DOC/NOAA/NMFS a. 0648 . 0374
3. Type of information collection (check one) 4. Type of review requested (check one)
a. [l 1] Regular submission
a.[ ] New Collection b. Emergency - Approval requested by / /
c. Delegated

b.[ ] Revision of a currently approved collection
c. [[J] Extension of a currently approved collection

d.[ ] Reinstatement, without change, of a previously approved
collection for which approval has expired

e.[ ] Reinstatement, with change, of a previously approved
collection for which approval has expired

f. [ ] Existing collection in use without an OMB control number

For b-f, note Item A2 of Supporting Statement instructions

5. Small entities ) o o
Will this information collection have a significant economic impact on
a substantial number of small entities? [ ] Yes [ 1] No

6. Requested expiration date
a. [| 1] Three years from approval date b. [ ] Other Specify:_ [/

7. Title

Atlantic Highly Migratory Species Observer Notification Requirements

8. Agency form number(s) (if applicable) N/A

9. Keywords "Fishing," "Fishing Vessels"

10. Abstract

Abstract Under current regulations NMFS may select for observer coverage any fishing trip by a vessel that has a permit for
Highly Migratory Species (HMS). NMFS will advise vessel owners in writing when their vessels have been selected. The ow
those vessels are then required to notify NMFS before commencing any fishing trip for Atlantic HMS. Such notification allow:

to arrange for observer placements and assignments.

11. Affected public (Mark primary with "P" and all others that apply with "x")

a. X Individuals or households d. Farms
b. P Business or other for-profite. Federal Government
c. Not-for-profit institutions ~ f. State, Local or Tribal Government

12. Obligation to respond (check one)
[ ]Voluntary
] Required to obtain or retain benefits

a.
b. [
c. [1 1] Mandatory

13. Annual recordkeeping and reporting burden

a. Number of respondents 393
b. Total annual responses 8,520

1. Percentage of these responses

collected electronically 0 %

c. Total annual hours requested 282
d. Current OMB inventory 295
e. Difference (13)
f. Explanation of difference

1. Program change

2. Adjustment (13)

14. Annual reporting and recordkeeping cost burden (in thousands of
dollars)
a. Total annualized capital/startup costs

b. Total annual costs (O&M)

c. Total annualized cost requested

d. Current OMB inventory

O~ [~|h~|O

e. Difference

f. Explanation of difference

1. Program change
2. Adjustment 0

15. Purpose of information collection (Mark primary with "P" and all
others that apply with "X")

a. ___ Application for benefits e. ﬁ Program planning or management
b. __ Program evaluation f._X Research

c. __ General purpose statistics g._P_Regulatory or compliance

d. __ Audit

16. Frequency of recordkeeping or reporting (check all that apply)

a. [ ] Recordkeeping b.[ ] Third party disclosure

c. [ ] Reporting
1./ 1] On occasion 2.[ ]Weekly 3.[ 1 Monthly
4.[ ]Quarterly 5. ]Semi-annually 6.[ ]Annually
7.[ ]1Biennially  8.[ ]Other (describe)

17. Statistical methods
Does this information collection employ statistical methods
[1] Yes [ 1No

18. Agency Contact (person who can best answer questions regarding
the content of this submission)

Margo Schulze-Haugen
(301) 713-2347

Name:
Phone:

OMB 83-I

10/95



19. Certification for Paperwork Reduction Act Submissions

On behalf of this Federal Agency, | certify that the collection of information encompassed by this request complies with
5 CFR 1320.9

NOTE: The text of 5 CFR 1320.9, and the related provisions of 5 CFR 1320.8(b)(3), appear at the end of the
instructions. The certification is to be made with reference to those regulatory provisions as set forth in
the instructions.

The following is a summary of the topics, regarding the proposed collection of information, that the certification covers:

(a) It is necessary for the proper performance of agency functions;
(b) It avoids unnecessary duplication;
(c) It reduces burden on small entities;
(d) It used plain, coherent, and unambiguous terminology that is understandable to respondents;
(e) Its implementation will be consistent and compatible with current reporting and recordkeeping practices;
(f) It indicates the retention period for recordkeeping requirements;
(9) It informs respondents of the information called for under 5 CFR 1320.8(b)(3):
(i) Why the information is being collected;
(i) Use of information;
(iii) Burden estimate;
(iv) Nature of response (voluntary, required for a benefit, mandatory);
(v) Nature and extent of confidentiality; and
(vi) Need to display currently valid OMB control number;

(h) It was developed by an office that has planned and allocated resources for the efficient and effective manage-
ment and use of the information to be collected (see note in Item 19 of instructions);

(i) It uses effective and efficient statistical survey methodology; and
() It makes appropriate use of information technology.

If you are unable to certify compliance with any of the provisions, identify the item below and explain the reason in
Item 18 of the Supporting Statement.

Signature of Senior Official or designee Date

OMB 83-I

10/95




Agency Certification (signature of Assistant Administrator, Deputy Assistant Administrator, Line Office Chief Information Officer,
head of MB staff for L.O.s, or of the Director of a Program or StaffOffice)

Signature Date
signed by Stephen Meyer for John H. Dunnigan 05/18/2005
Signature of NOAA Clearance Officer
Signature Date
signed by Ira M. Grossman 05/26/2005
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SUPPORTING STATEMENT
ATLANTIC HIGHLY MIGRATORY SPECIES OBSERVER NOTIFICATION
OMB CONTROL NO.: 0648-0374

A JUSTIFICATION

1. Explain the circumstances that make the collection of information necessary.

This Supporting Statement is submitted as part of a Paperwork Reduction Act information
collection for the mandatory observer program of permitted vessels in Atlantic Highly Migratory
Species (HMS) fisheries. A proportion of permitted vessels in the Atlantic sharks, swordfish and
tunas fisheries would be selected for at-sea observer coverage. Additionally, the National
Marine Fisheries Service (NMFS) would select a proportion of vessels annually for observer
coverage in the recreational fisheries for HMS.

This collection is an extension of a currently approved collection (0648-0374). This collection
includes observer notification requirements for swordfish, shark, tuna, and billfish vessels.
Therefore, this collection is a comprehensive collection for observer notification requirements
for all HMS. Under the information collection, the observer notification requirements are
consolidated and consistent for all HMS.

NMFS has management authority over Atlantic HMS for U.S. Atlantic, Gulf of Mexico and
Caribbean waters. The Secretary of Commerce (Secretary) is responsible for managing domestic
HMS fisheries under the Magnuson-Stevens Fishery Conservation and Management Act
(Magnuson-Stevens Act; 16 U.S.C. 1801 et seq.) and the Atlantic Tunas Convention Act
(ATCA; 16 U.S.C. 971 et seq.). ATCA implements recommendations of the International
Commission for the Conservation of Atlantic Tunas (ICCAT), of which the United States is a
member. Section 971 d.(c)(3) of ATCA provides the statutory authority to require the collection
of information necessary to implement the recommendations of ICCAT.

Under ATCA and as a member nation of ICCAT, the United States is required to take part in the
collection of biological and catch and effort statistics for research and management purposes. In
addition to this requirement, the United States, must abide by the specific quotas assigned to it
by ICCAT. Congress reauthorized the Magnuson-Stevens Act in October 1996 by passing the
Sustainable Fisheries Act (SFA). Section 303(e) of the Magnuson-Stevens Act, as amended by
the SFA, requires the Secretary to report annually to Congress and the regional fishery
management councils on the status of the fisheries and to identify those fisheries that are
overfished or are approaching an overfished condition. Specific reference to mandatory observer
program coverage are included under 50 CFR Part 600 and 635, and selected vessels must meet
safety requirements as specified under § 600.746.

Thus, collection of observer information serves three purposes: (1) it provides stock assessment
and research information, (2) it monitors the catch so as not to exceed the allocated quotas
domestically or internationally, and (3) it monitors the fishing techniques of the fishery. Of
particular interest is the documentation of bycatch statistics, including discard mortality.
Besides quotas, other conservation measures include the time/area closures of spawning and
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nursery areas for several species in the Atlantic and Gulf of Mexico to any directed fishery.

One of the major responsibilities of NMFS is to allocate HMS quotas assigned to the United
States by ICCAT among numerous and competing user groups, and to generally monitor HMS
covered by ICCAT. As management falls under the Magnuson-Stevens Act as well as ATCA,
and the National Environmental Protection Act (NEPA), data and analyses on the catch of the
U.S. HMS fisheries constitute an integral part of the basis for rulemaking, particularly in
preparing the mandatory Regulatory Impact Reviews (RIR), Environmental Assessments/Impact
Statements (EA/EIS), and other documentation associated with management.

In addition to collecting information necessary for monitoring HMS quotas, observers will be
documenting the use of sea turtle handling and release equipment implemented in a July 2004
rulemaking in compliance with a Biological Opinion issued under Section 7 of the Endangered
Species Act (ESA). Observers may document fishing techniques and patterns as part of the
background information on the fishery itself. Thus, the observer program will provide essential
information for management of HMS fisheries in the United States, particularly in terms of total
quota and allocation decisions which follow ICCAT recommendations and legal requirements
(respect traditional fishing patterns and consider the participation of various user groups). For
non-ICCAT managed species such as Atlantic sharks, catch and effort information, bycatch, and
other fishery statistics must also be collected in order to ensure appropriate monitoring and
allocation of quotas in compliance with domestic regulations.

The purpose of the collection of information contained in the observer program for HMS is thus
to comply with the requirements of the Magnuson-Stevens Act, ESA, NEPA, as well as with the
United States' international obligations under ATCA.

2. Explain how, by whom, how frequently, and for what purpose the information will be
used. If the information collected will be disseminated to the public or used to support
information that will be disseminated to the public, then explain how the collection
complies with all applicable Information Quality Guidelines.

The information collected in the observer program will be used by NMFS to monitor U.S.
fishing activities in relation to the appropriate quotas, thereby ensuring that the United States
complies with its domestic obligations under the Magnuson-Stevens Act and international
obligations under ICCAT. Gear type and/or user group can monitor other provisions of the
domestic regulations through this collection of information, such as compliance with area
closures, fishing seasons, bycatch restrictions, and subquotas. This information will also provide
detailed catch and effort data, which may be used to assess the status of the HMS stocks.
Assessments of tunas, swordfish, billfish, and some sharks are conducted and presented to
ICCAT every few years. Assessments of most species of sharks are conducted by NMFS every
few years. These data provide the basis for domestic shark quota allocations and ICCAT
management recommendations, which become binding on member nations. In addition, the
observer program will provide essential information for domestic management policy and
rulemaking.

The observer program will operate as follows: All vessels fishing for, or incidentally taking
Atlantic HMS, both commercial or recreational, will be eligible for selection. If NMFS
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determines that vessels targeting a certain species, size class and/or area should be studied via an
observer program, a statistically-based sample of the fishing vessels would be selected by NMFS
scientists, and selected vessels would need to notify NMFS by telephone or in writing of the time
and place of departure for future fishing trips. After this notification, NMFS will decide whether
an observer is available to accompany the vessel for that fishing trip. 1f an observer is
dispatched to the vessel, the observer will collect information to characterize the vessel, nature
of the fishing trip and type of fishing gear, fishing location, will record effort and catch data
during the course of the trip and will note offloading information after the trip. Public burden for
this request thus consists only of the initial notification of a planned fishing trip.

As explained in the preceding paragraphs, the information gathered has utility. NOAA Fisheries
will retain control over the information and safeguard it from improper access, modification, and
destruction, consistent with NOAA standards for confidentiality, privacy, and electronic
information. See response #10 of the Supporting Statement for more information on
confidentiality and privacy. The information collection is designed to yield data that meet all
applicable information quality guidelines. There is no plan to disseminate this information, but
if dissemination is warranted the information will be subjected to quality control measures and a
pre-dissemination review pursuant to Section 515 of Public Law 106-554

3. Describe whether, and to what extent, the collection of information involves the use of
automated, electronic, mechanical, or other technological techniques or other forms of
information technology.

This collection of information does not lend itself to the use of automated, electronic,
mechanical, or other technological techniques, although observer data is entered into an
electronic database.

4. Describe efforts to identify duplication.

There is no duplication with other collections.

5. If the collection of information involves small businesses or other small entities, describe
the methods used to minimize burden.

Nearly all vessels in the HMS fisheries are categorized as small businesses. The collection will
not have a significant impact on small businesses, and no special modifications of the
requirements were considered necessary to accommodate the needs of small businesses.

6. Describe the consequences to the Federal program or policy activities if the collection is
not conducted or is conducted less frequently.

If the collection were not conducted or were conducted less frequently, the accuracy of stock
assessments, total fishing effort, landings, and estimates of bycatch would be diminished. For
example, Biological Opinions issued in 2003 and 2004 for HMS fisheries require estimates of
sea turtle interactions that can only be accurately estimated through collection of observer
information. Observer coverage and/or notification less than that required for a specified level
of statistical precision will render expanded estimates of total effort, catch and bycatch less
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reliable. Notification prior to every trip for a selected vessel is essential for NMFS to maintain
sampling proportions, which are representative of the fleet at large.

7. Explain any special circumstances that require the collection to be conducted in a
manner inconsistent with OMB gquidelines.

The collection would not be conducted in a manner inconsistent with OMB guidelines, except
that notification could be more frequent than quarterly because NMFS needs to be informed of
all trips in order to coordinate observer placement.

8. Provide a copy of the PRA Federal Register notice that solicited public comments on the
information collection prior to this submission. Summarize the public comments received
in response to that notice and describe the actions taken by the agency in response to those
comments. Describe the efforts to consult with persons outside the agency to obtain their
views on the availability of data, frequency of collection, the clarity of instructions and
recordkeeping, disclosure, or reporting format (if any), and on the data elements to be
recorded, disclosed, or reported.

A Federal Register Notice (copy attached) solicited public comments on this collection. The
following comment was received along with NMFS’ response.

Comment: Vessels selected for observer coverage should receive no advance notice. Observers
should arrive unannounced to obtain the most accurate information. By providing advance
notice, fishermen are able to modify their fishing practices to produce the best results possible.

Response: Prior notification is essential to the coordinated placement of observers aboard
vessels. Without prior notification, the rate of successful observer placement aboard vessels
would likely decrease. Observer programs provide valuable information on the catch and
bycatch of targeted and non-targeted species, respectively. While some behavior modification
may be induced by the presence of observers, observer programs are still considered one of the
most reliable, cost-effective means to collect the necessary information on fishing activities.

Comment: Any effort to reduce the data collected by observers or to reduce the frequency of
reporting as a means of reducing paperwork would be highly detrimental to the effectiveness of
the observer program and ocean conservation at large.

Response: NMFS does not intend to reduce the overall data collected by observers or the
frequency of data collection. This renewal of a PRA information collection pertains to obtaining
the necessary information from a vessel selected for observer coverage to successfully place an
observer onboard the vessel.

9. Explain any decisions to provide payments or gifts to respondents, other than
remuneration of contractors or grantees.

No payments or gifts are to be offered as part of this information collection.

10. Describe any assurance of confidentiality provided to respondents and the basis for
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assurance in statute, requlation, or agency policy.

It is Agency policy not to release confidential data, other than in aggregate form, as section
402(b) of the Magnuson-Stevens Fisheries Conservation and Management Act protects (in
perpetuity) the confidentiality of those submitting data. Whenever data are requested, the
Agency ensures that information identifying the pecuniary business activity of a particular vessel
operator is not identified.

11. Provide additional justification for any questions of a sensitive nature, such as sexual
behavior and attitudes, religious beliefs, and other matters that are commonly considered

private.

No information of a sensitive nature is requested.

12. Provide an estimate in hours of the burden of the collection of information.

As of October 2004, there were approximately 9,207 commercial permit holders (purse seine,
handline, and harpoon categories) in the Atlantic tuna fishery. Approximately one percent of the
total number of permitted vessels in the tuna fishery are selected annually for observer coverage
(92 vessels). Itis estimated that the average number of trips for all gear types in the commercial
tuna fishery would be 50 trips annually. The total number of trips requiring notification in the
commercial tuna fishery would be 92 x 50 = 4,600 trips. If a vessel is selected for observer
coverage, NMFS must be notified before commencing any fishing trip that may result in the
harvest of Atlantic HMS. Notification time is estimated at 2 minutes (.033 hours) per response.
Therefore, in the commercial Atlantic tuna fishery, the total number of respondents would be 92,
the total number of responses would be 4,600, and the total burden would be 4,600 x .033 hours
=152 hours.

As of October 2004, the total number of vessels permitted to fish for swordfish in the U.S.
exclusive economic zone (EEZ) is estimated at approximately 213. Due to protected species
interactions in the swordfish fishery, a biological opinion (BiOp) issued in 2004 under section 10
of the Endangered Species Act, requires a minimum of 8 percent observer coverage in the
pelagic longline fishery. NMFS anticipates selecting approximately 10 percent of swordfish
vessels per quarter for a total of 84 vessels annually (.10 x 213 x 4 = 85). The selection of an
additional 2 percent of vessels is to compensate for vessels that may not be fishing or may not be
eligible for observer placement if safety requirements are not met. It is estimated that the
average number of trips for swordfish vessels would be 3 trips annually. The total number of
trips requiring notification in the swordfish fishery would be 85 x 3 = 255 trips. Notification
time is estimated at 2 minutes (.033 hours) per response. Therefore, in the commercial swordfish
fishery, the total number of respondents would be 85, the total number of responses would be
255, and the total burden would be 255 x .033 = 8 hours.

As of October 2004, the total number of vessels permitted to target sharks in the U.S. EEZ is
estimated at 241. NMFS anticipates selecting approximately 18 percent of shark vessels for each
of three trimester seasons for a total of 130 vessels annually (241 x .18 x 3). It is estimated that
the average number of trips in the commercial shark fisheries would be 3 trips per season. The
total number of trips would be 130 x 3 = 390 trips. Notification time is estimated at .033 hours

5



per response. Therefore, in the commercial Atlantic shark fishery, the total number of
respondents would be 130, the total number of responses would be 390, and the total burden
would be 390 x .033 hours = 13 hours.

Additionally, NMFS would select approximately 50 HMS charter/headboat or angling category
vessels annually out of 24,065 for observer coverage in the Atlantic HMS recreational fisheries.
It is estimated that the average number of trips for all gear types in the recreational HMS fishery
would be 50 trips annually. The total number of trips requiring notification in the recreational
HMS fishery would be 50 x 50 = 2,500 trips. Therefore, in the recreational HMS fishery, the
total number of respondents would be 50, the total number of responses would be 2,500, and the
total burden would be 2,500 x .033 hours = 83 hours.

For all HMS fisheries, the annual burden for observer notification is estimated at 256 hours for
7,745 responses by 357 respondents. Vessels operating in other HMS fisheries are not observed
currently but are subject to observer coverage under the regulations. Burden estimates include a
10 percent adjustment upward for hours, responses, and respondents from current levels to
account for future implementation. Therefore, the annual burden for observer notification is
estimated at 282 hours for 8,520 responses by 393 respondents.

13. Provide an estimate of the total annual cost burden to the respondents or record-
keepers resulting from the collection (excluding the value of the burden hours in #12

above).

There will be no start-up costs for respondents as a result of this collection. Notification costs by
phone, fax or letter are estimated at $0.50 per response x 8,520 responses, a total of $4,260 per
year.

14. Provide estimates of annualized cost to the Federal government.

There is no cost to the Federal Government associated with notification.

15. Explain the reasons for any program changes or adjustments reported in Iltems 13 or
14 of the OMB 83-I.

The hours and costs are adjusted to reflect the current number of vessels. The percentage of
vessels selected for the swordfish and shark fisheries have been changed to reflect new
requirements of the biological opinion for the swordfish fishery and mandatory observer
coverage in the shark bottom longline fishery. Observer requirements and response times are
unchanged.

16. For collections whose results will be published, outline the plans for tabulation and
publication.

The results will not be published.



17. If seeking approval to not display the expiration date for OMB approval of the
information collection, explain the reasons why display would be inappropriate.

The expiration date will be posted on any forms.

18. Explain each exception to the certification statement identified in Item 19 of the
OMB 83-I.

No exceptions are requested.
B. COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS

1. Describe (including a numerical estimate) the potential respondent universe and any
sampling or other respondent selection method to be used. Data on the number of entities
(e.g. establishments, State and local governmental units, households, or persons) in the
universe and the corresponding sample are to be provided in tabular form. The tabulation
must also include expected response rates for the collection as a whole. If the collection has
been conducted before, provide the actual response rate achieved.

This collection of information will employ statistical methods to reduce the respondent burden
and the data processing cost to the government. The potential respondent universe consists of all
currently permitted vessels that are active in the swordfish, shark, and tuna fisheries. Active
vessels are considered to be those that have a valid permit and that have reported landings during
the previous year. Actual response rates from selected vessels may vary. Thus, in addition to
sending out selection letters, NMFS follows up with phone calls to selected vessel owners to
determine their schedules and ability to carry an observer. The number of potential vessels for
each of the fisheries is provided in response to Question 12 and summarized below.

Table 1. Number of permitted vessels, percentage selection, and number of
corresponding respondents for each of the three HMS observer programs.

Fishery Total
Tunas Swordfish Sharks Angling or
Charter/Hea
d
boat

Number of 9,207 213 241 24,065 33,726
permit holders
Selection for 1% annually 10% 18% tri- <1% annually
observer quarterly annually
coverage
Respondents 92 85 130 50 357

2. Describe the procedures for the collection, including: the statistical methodology for
stratification and sample selection; the estimation procedure; the degree of accuracy
needed for the purpose described in the justification; any unusual problems requiring




specialized sampling procedures; and any use of periodic (less frequent than annual) data
collection cycles to reduce burden.

A Biological Opinion (BiOp) issued in 2004 mandates 8 percent observer coverage for the
pelagic longline fishery (swordfish fishery). Although there is no mandated observer coverage
level for the commercial shark bottom longline fishery, NMFS has established a target of 5
percent observer coverage based on a 2001 BiOp for the pelagic longline fishery and a
requirement of a 2003 BiOp that the observer coverage remain at the same level or increase. The
shark gillnet fishery (5 vessels) observer coverage changed from 50 to100 percent throughout the
year due to right whale concerns. Observer coverage is distributed according to a stratified
random sampling scheme that is required to adequately sample the fishery to determine levels of
protected species takes. In order to ensure adequate observer coverage, NMFS currently selects
10 percent of all permitted swordfish vessels for observer placement, and 18 percent of all active
permitted shark vessels. Selected respondents are stratified across all statistical areas based on
information reported in logbooks the previous year. The random sample for the shark and
swordfish fleet would be stratified according to: (1) location of fishing in the previous year
within designated statistical areas and (2) level of activity (landings versus no landings/held a
permit or did not hold a permit). The HMS logbook form contains sufficient information to
determine where a vessel was fishing and the level of activity in the previous year. Numerous
analyses of logbook data have already designated the statistical areas. These same areas would
be used in the random sample. Sample size for selection of these vessels would be designed to
ensure adequate representation across the fleet and across all areas.

3. Describe the methods used to maximize response rates and to deal with nonresponse.
The accuracy and reliability of the information collected must be shown to be adequate for
the intended uses. For collections based on sampling, a special justification must be
provided if they will not yield ""reliable’ data that can be generalized to the universe
studied.

In order to maximize the response rate, brochures have been developed and circulated to educate
fishermen in various sectors about reporting requirements. NMFS has also published
compliance guides to remind fishermen of their obligations. Non-responders are typically
contacted first by phone and then are notified by the NMFS Office of Law Enforcement of their
delinquency. If there continues to be no response, citations could be issued. To account for
vessels that may not respond to the information request, or that may no longer have an active
permit, NMFS may select an additional percentage of vessels to ensure that observer coverage
goals are met. Additionally, to ensure that observer coverage matches regional distribution of
fishing effort, NMFS selects vessels from each region based on the proportion of current fishing
effort in each region. In combination, these different methods help to ensure that an adequate
number of positive responses to the information request are received, and that the target observer
coverage levels are met.

4. Describe any tests of procedures or methods to be undertaken. Tests are encouraged as
effective means to refine collections, but if ten or more test respondents are involved OMB
must give prior approval.

There are no plans to test any of the current procedures.
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5. Provide the name and telephone number of individuals consulted on the statistical
aspects of the design, and the name of the agency unit, contractor(s), grantee(s), or other
person(s) who will actually collect and/or analyze the information for the agency.

NMEFS, Office of Science and Technology (sampling design/analysis):
Dr. Rita Curtis 301-713-2328
NMFS, Southeast Fisheries Science Center (data collection):
Dr. Gerry Scott 305-361-4220
Dr. John Carlson (Shark Observer Program)
Dr. Dennis Lee (Pelagic Longline Observer Program)
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Diane Hynek

Departmental Paperwork Clearance Officer
Department of Commerce

Room 6625

14™ and Constitution Avenue, NW
Washington, DC 20230

Re:  Atlantic Highly Migratory Species Observer Notification Requirements

On behalf of Defenders of Wildlife and our 500,000 members and supporters,
we would like to comment on the proposal to streamline the Atlantic Ocean’s
Highly Migratory Species’ observer program published in the Federal Register
on February 7™, 2005 (70 FR 24, 6418, Atlantic Highly Migratory Species
Observer Notification Requirements). We believe any effort to reduce the data
collected by observers or to reduce the frequency of reporting as a means of
reducing paperwork would be highly detrimental to the effectiveness of the
observer program and ocean conservation at large. While saving paper has its
place, observer data from the Atlantic, Pacific, and elsewhere provides an
enormously important tool for protecting the world’s marine resources. Data
from such programs improves our understanding of fisheries impacts on
targeted stocks and ocean ecosystems, and contributes to the broader body of
scientific knowledge about our world and the human impact upon it. In
particular, vessel observer program for highly migratory species are often the
primary means of collecting data on such species as sharks, tunas, and
swordfish that are known to migrate across entire ocean basins. Vessel observer
data plays a critical role in managing high seas fisheries. Rather than being
weakened, observer programs should be bolstered to increase the information
gained and the number of vessels covered.

Information Collected is Essential to the Proper Function of the Agency

According to the National Marine Fisheries Service, “NOAA Fisheries is
dedicated to the stewardship of living marine resources through science-based
conservation and management, and the promotion of healthy ecosystems.”® The
information collected through the NMFS’ observer program is essential to
NMFS’ goal of science-based conservation and management.

As NMFS’ recognized in the Federal Register Notice, observers collect
information on species caught, catch disposition, gear, effort, and bycatch. This
information is invaluable in developing stock assessments for targeted species,
bycatch estimates for non-targeted and protected species such as critically
endangered sea turtles, and for improving overall management of the fisheries.
Frequently, observers provide critical information that normal fishing logs

# Opening page, National Marine Fisheries Service website, http://www.nmfs.noaa.gov



would not normally record, such as sightings of right whales that could be used to warn
fishermen of highly trafficked right whale areas in order to prevent ship-strikes. Observer
programs are often the only way scientists and policy-makers can get the data they need to
make informed decisions on how to sustainably manage the Atlantic fisheries.

Overfishing

Resource managers face many challenges in determining the maximum sustainable yield for
the species and stocks they manage. For marine species it is particularly difficult since
scientists cannot just go out into the ocean and count every fish as is done with many terrestrial
species. Observer data helps scientists determine both how many fish are being caught and
how many fish are expected to still be swimming free, in order to determine the maximum
sustainable yield and the level of current exploitation. It thus plays a fundamental role in
assessing whether a particular stock is overfished.

At a time when the FAO estimates that 75% of fish stocks are fully exploited or overexploited
and scientists estimate that large predatory fish have declined by 90% across vast regions of the
oceans, such data is vitally needed to make informed and adequate conservation
recommendations.

Managing stocks effectively requires very particular information not only the number of
specimens caught, but also their size, their species, and sometimes their sex or manner of
capture. While technology for monitoring fishing hauls is improving, it is far from a point
where it can collect such data quickly and reliably. At the same time, fishermen may lack the
time or training to collect comprehensive data, and may find it against their own interests to
record data accurately and voluntarily. Until some new way of obtaining catch and interaction
data is invented, observers remain the most reliable and unbiased sources of this crucial
information. In addition, observer data allows fisheries and other marine scientists to
extrapolate the size of the populations in question and determine the effect the fishing activities
are having on the populations. The larger the data set, the closer the estimate will be to the
actual status.

Overfishing is rampant throughout our world’s oceans, but is especially apparent in the
Atlantic. The decline of the Atlantic cod is well-known, and many other important species face
a similar fate, including tuna, swordfish, and marlin. Already, stock assessments by NMFS
and ICCAT are painting a grim picture. The West Atlantic Bluefin Tuna, East Atlantic
Bluefin, North Atlantic Albacore Tuna, Atlantic Blue Marlin, Atlantic White Marlin, and West
Atlantic Sailfish are all heavily overfished, with overfishing still ongoing.b North Atlantic
Swordfish is also overfished, but overfishing is not occurring. And South Atlantic Swordfish
are “fully fished” and overfishing may be occurring. With these stocks in such perilous levels,
close monitoring of catch and bycatch of juvenile fish is more important than ever.

b 2004 Stock Assessment and Fishery Evaluation Report for Atlantic Highly Migratory Species. Chapter 2: Stock
Assessment Updates. http://www.nmfs.noaa.gov/sfa’lhms/Safe_Report/2004 SAFE_Chapter_2.pdf




Reducing Bycatch Should be the Priority, Not Reducing Administrative Burdens

Observer data is key to understanding and preventing the incidental bycatch of non-target
species such as cetaceans, sharks, and critically endangered sea turtles and seabirds. Observer
data informs scientists which species are caught, how many, the geographical location of high
and low bycatch, and which fisheries are most associated with the bycatch of particular
species. This data is crucial to protecting the ecosystem as a whole, rather than just the
targeted species. For example, observer data on bycatch is critical to understanding the
population dynamics of endangered albatrosses and leatherback sea turtles that are at great risk
from fisheries interactions.

Sharks are especially vulnerable to over-exploitation because they are top-level predators that
often have small natural populations and low reproductive rates. Adequate management and
conservation of shark populations in the Atlantic is a problem that needs to be addressed
through increased observer coverage, not less. More stringent bycatch measures need to be put
in place for the conservation of sharks. Observers are needed to ensure that future
management measures and those already in place, such as the ban on shark finning in the
Atlantic, are strictly adhered to. Similarly, for those fisheries that specifically target sharks,
observer data is necessary to adequately assess the status of shark populations in order to set
appropriately protective quota levels.

In its 2003 Highly Migratory Species Bycatch Reduction Plan, NMFS identified increasing
observer coverage in pelagic longline, bottom longline, and shark gillnet fisheries as a priority
issue to be addressed in fiscal year 2005. We urge you to follow through on this and other
measures to strengthen observer programs.

Administrative Burdens

Defenders does not believe that a two minute response time for vessel owners is overly onerous
considering how important the information received is to the proper management of America’s
marine resources. NMFS requests comments on whether collecting information electronically
provides a viable option for reducing paperwork while still gathering and keeping track of the
same information that would have been collected through paper formats. We do not presently
have the information necessary to assess this position. Recognizing the manifold ways in
which the collection and management of electronic information can be compromised—whether
through user error, machine failure or intentional interference—we urge you to undertake any
such transition with extreme caution, to ensure that the potential for data loss is minimized.

Conclusion

The observer program provides information critical to the effective management of our oceans.
As marine resources continue to decline due to overfishing and bycatch, accurate data to assess
and combat the situation is essential. This is especially true for highly migratory species such
as tunas, swordfish, sharks, sea birds, sea turtles, and other marine wildlife that are especially
vulnerable to heavy exploitation. While efforts to streamline observer programs to improve the
collection and dissemination of data are welcome, NMFS should not compromise the integrity
of those programs for the sake of modest savings in time or money. Observer data taken today



provides a stronghold for conserving our oceans in the future. As the momentum from the US
Commission on Oceans Policy and Pew Ocean Commission reports drives us forward, we urge
you to make conservation the priority instead of taking steps backwards in the name of
reducing administrative “burdens.”

Sincerely,

Katherine B. Malsch
International Conservation Associate



§635.7

(ii) In block arabic numerals perma-
nently affixed to or painted on the ves-
sel in contrasting color to the back-
ground.

(iii) At least 18 inches (45.7 cm) in
height for vessels over 65 ft (19.8 m)
long and at least 10 inches (25.4 cm) in
height for all other vessels.

(2) The owner or operator of a vessel
for which a permit has been issued
under §635.4 must keep the vessel’s
number clearly legible and in good re-
pair and ensure that no part of the ves-
sel, its rigging, its fishing gear, or any
other material on board obstructs the
view of the vessel’s number from an en-
forcement vessel or aircraft.

(c) Gear identification. (1) The owner
or operator of a vessel for which a per-
mit has been issued under §635.4 and
that uses a handline, harpoon, longline,
or gillnet, must display the vessel’s
name, registration number or Atlantic
Tunas permit number on each float at-
tached to a handline or harpoon and on
the terminal floats and high-flyers (if
applicable) on a longline or gillnet used
by the vessel. The vessel’s name or
number must be at least 1 inch (2.5 cm)
in height in block letters or arabic nu-
merals in a color that contrasts with
the background color of the float or
high-flyer.

(2) An unmarked handline, harpoon,
longline, or gillnet, is illegal and may
be disposed of in an appropriate man-
ner by NMFS or an authorized officer.

(3) In addition to gear marking re-
quirements in this paragraph (c)(1),
provisions on gear marking for the
southeast U.S. shark gillnet fishery to
implement the Atlantic Large Whale
Take Reduction Plan are set forth in
§229.32(b) of this title.

§635.7

(a) Applicability. NMFS may select for
observer coverage any vessel that has
an Atlantic HMS, tunas, shark or
swordfish permit issued under §635.4.
Vessels permitted in the HMS Charter/
Headboat and Atlantic Tunas Angling
and Charter/Headboat categories will
be requested to take observers on a vol-
untary basis. When selected, vessels
issued any other permit under §635.4
are required to take observers on a
mandatory basis.

At-sea observer coverage.

50 CFR Ch. VI (10-1-00 Edition)

(b) Selection of vessels. NMFS will no-
tify a vessel owner, in writing, when
his or her vessel is selected for observer
coverage. Vessels will be selected to
provide information on catch, bycatch
and other fishery data according to the
need for representative samples.

(c) Notification of trips. The owner or
operator of a vessel that is selected
under paragraph (b) of this section
must notify NMFS, at an address des-
ignated by NMFS, before commencing
any fishing trip that may result in the
incidental catch or harvest of Atlantic
HMS. Notification procedures and in-
formation requirements such as ex-
pected gear deployment, trip duration
and fishing area will be specified in a
selection letter sent by NMFS.

(d) Assignment of observers. Once noti-
fied of a trip, NMFS will assign an ob-
server for that trip based on current in-
formation needs relative to the ex-
pected catch and bycatch likely to be
associated with the indicated gear de-
ployment, trip duration and fishing
area. If an observer is not assigned for
a fishing trip, NMFS will issue a waiv-
er for that trip to the owner or oper-
ator of the selected vessel. If an ob-
server is assigned for a trip, the oper-
ator of the selected vessel must ar-
range to embark the observer and shall
not fish for or retain any Atlantic HMS
unless the NMFS-assigned observer is
aboard. Notwithstanding the above
procedures for assignment or waiver, at
no time shall a person aboard a vessel
issued a directed shark ILAP or LAP
under §635.4 fish for Atlantic sharks
with a gillnet or possess sharks on
board a vessel issued a directed shark
ILAP or LAP with a gillnet on board
unless a NMFS-approved observer is
aboard the vessel.

(e) Requirements. The owner or oper-
ator of a vessel on which a NMFS-ap-
proved observer is embarked, regard-
less of whether required to carry the
observer, must comply with §§600.725
and 600.746 of this chapter and—-

(1) Provide accommodations and food
that are equivalent to those provided
to the crew.

(2) Allow the observer access to and
use of the vessel’s communications
equipment and personnel upon request
for the transmission and receipt of
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messages related to the observer’s du-
ties.

(3) Allow the observer access to and
use of the vessel’s navigation equip-
ment and personnel upon request to de-
termine the vessel’s position.

(4) Allow the observer free and unob-
structed access to the vessel’s bridge,
working decks, holding bins, weight
scales, holds, and any other space used
to hold, process, weigh, or store fish.

(5) Allow the observer to inspect and
copy the vessel’s log, communications
logs, and any records associated with
the catch and distribution of fish for
that trip.

[64 FR 29135, May 28, 1999, as amended at 64
FR 37704, July 13, 1999]

Subpart B-Limited Access

§635.16 Limited access permits.

As of July 1, 1999, the only valid com-
mercial vessel permits for shark and
swordfish are those that have been
issued under the limited access criteria
specified in this section. If the Federal
commercial shark permit issued to the
vessel owner prior to July 1, 1999, was
based on the qualifications of the oper-
ator, then a shark limited access per-
mit will be issued to the qualifying ves-
sel owner, subject to the provisions in
this part, with the requirement that
the operator must be on board the ves-
sel to fish for, take, retain, or possess
Atlantic sharks in state or Federal wa-
ters. This requirement expires May 30,
2000.

(a) Eligibility requirements for ILAPs—
(1) Directed permits. To be eligible for a
directed ILAP in the shark or sword-
fish fishery, a vessel owner must dem-
onstrate past participation in the re-
spective fishery by having—

(i) Been the owner of a vessel that
was issued a valid permit for the re-
spective fishery at any time from July
1, 1994, through December 31, 1997.

(i) Documented shark or swordfish
landings from the respective federally
permitted vessel that he or she owned,
of at least $5,000 per year in value or in
number per year as follows—

(A) One hundred and two sharks per
year for any 2 calendar years, from
January 1, 1991, through December 31,
1997, provided the landings after July 1,

§635.16

1993, occurred when the permit was
valid, or

(B) Twenty-five swordfish per year
for any 2 calendar years, from January
1, 1987, through December 31, 1997, pro-
vided the landings occurred when the
permit was valid.

(iii) Been the owner of a vessel in the
respective fishery that—

(A) Had a valid Federal shark permit
at any time from January 1, 1998,
through December 31, 1998, or

(B) Had a valid Federal swordfish per-
mit at any time from June 1, 1998,
through November 30, 1998.

(2) Incidental catch permits. To be eli-
gible for an incidental ILAP in the
shark or swordfish fishery, a vessel
owner must demonstrate past partici-
pation in the respective fishery by hav-
ing—

(i) Been the owner of a vessel that
was issued a valid permit for the re-
spective fishery at any time from July
1, 1994, through December 31, 1997; and

(i) Documented landings from the
respective federally permitted vessel
that he or she owned of at least—

(A) Seven sharks from January 1,
1991, through December 31, 1997, pro-
vided the landings after July 1, 1993,
occurred when the permit was valid; or

(B) Eleven swordfish from January 1,
1987, through December 31, 1997, pro-
vided the landings occurred when the
permit was valid; and

(iii) Been the owner of a vessel in the
respective fishery that—

(A) Had a valid Federal shark permit
at any time from January 1, 1998,
through December 31, 1998, or

(B) Had a valid Federal swordfish per-
mit at any time from June 1, 1998,
through November 30, 1998; and

(iv) Met either the gross income from
fishing or the gross sales of fish re-
quirement specified in paragraph
(@)(3)(i) or (ii) of this section; or

(v) Been the owner of a vessel that
had a permit for Atlantic tuna in the
Incidental category at any time from
January 1, 1998, through December 31,
1998; or

(vi) Been the owner of a vessel that is
eligible for a directed or incidental
ILAP for swordfish (incidental shark
ILAPs only).

(3) Handgear permits. To be eligible
for a swordfish handgear ILAP—
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M agnuson-Stevens Fishery Conservation and Management Act
Public Law 94-265
As amended through October 11, 1996
SEC. 303. CONTENTSOF FISHERY MANAGEMENT PLANS 16 U.S.C. 1853
95-354, 99-659, 101-627, 104-297

(8) REQUIRED PROVISIONS.--Any fishery management plan which is prepared by any
Council, or by the Secretary, with respect to any fishery, shall--

(1) contain the conservation and management measures, applicable to foreign fishing and
fishing by vessels of the United States, which are--

(A) necessary and appropriate for the conservation and management of the fishery
to prevent overfishing and rebuild overfished stocks, and to protect, restore, and promote
the long-term health and stability of the fishery;

(B) described in this subsection or subsection (b), or both; and

(C) consistent with the national standards, the other provisions of this Act,
regulations implementing recommendations by international organizations in which the
United States participates (including but not limited to closed areas, quotas, and size
limits), and any other applicable law;

(2) contain a description of the fishery, including, but not limited to, the number of vessels
involved, the type and quantity of fishing gear used, the species of fish involved and their location, the
cost likely to be incurred in management, actual and potential revenues from the fishery, any
recreational interest in the fishery, and the nature and extent of foreign fishing and Indian treaty fishing
rights, if any;

(3) assess and specify the present and probable future condition of, and the maximum
sustainable yield and optimum yield from, the fishery, and include a summary of the information
utilized in making such specification;

(4) assess and specify--

(A) the capacity and the extent to which fishing vessels of the United States,
on an annual basis, will harvest the optimum yield specified under paragraph (3),

(B) the portion of such optimum yield which, on an annual basis, will not be
harvested by fishing vessels of the United States and can be made available for foreign
fishing, and

(C) the capacity and extent to which United States fish processors, on an annual
basis, will process that portion of such optimum yield that will be harvested by fishing
vessels of the United States;



(5) specify the pertinent data which shall be submitted to the Secretary with respect to
commercial, recreational, and charter fishing in the fishery, including, but not limited to,
information regarding the type and quantity of fishing gear used, catch by species in numbers of
fish or weight thereof, areas in which fishing was engaged in, time of fishing, number of hauls, and the
estimated processing capacity of, and the actual processing capacity utilized by, United States fish
processors;

(6) consider and provide for temporary adjustments, after consultation with the Coast
Guard and persons utilizing the fishery, regarding access to the fishery for vessels otherwise
prevented from harvesting because of weather or other ocean conditions affecting the safe
conduct of the fishery; except that the adjustment shall not adversely affect conservation efforts in other
fisheries or discriminate among participants in the affected fishery;

(7) describe and identify essential fish habitat for the fishery based on the guidelines
established by the Secretary under section 305(b)(1)(A), minimize to the extent practicable
adverse effects on such habitat caused by fishing, and identify other actions to encourage the
conservation and enhancement of such habitat;

(8) in the case of a fishery management plan that, after January 1, 1991, is submitted to the
Secretary for review under section 304(a) (including any plan for which an amendment is
submitted to the Secretary for such review) or is prepared by the Secretary, assess and specify the
nature and extent of scientific data which is needed for effective implementation of the plan;

(9) include a fishery impact statement for the plan or amendment (in the case of a plan or
amendment thereto submitted to or prepared by the Secretary after October 1, 1990) which shall
assess, specify, and describe the likely effects, if any, of the conservation and management
measures on--

(A) participants in the fisheries and fishing communities affected by the plan or
amendment; and

(B) participants in the fisheries conducted in adjacent areas under the authority of
another Council, after consultation with such Council and representatives of those participants;

(10) specify objective and measurable criteria for identifying when the fishery to which the plan
applies is overfished (with an analysis of how the criteria were determined and the
relationship of the criteria to the reproductive potential of stocks of fish in that fishery) and, in the case
of a fishery which the Council or the Secretary has determined is approaching an overfished condition
or is overfished, contain conservation and management measures to prevent overfishing or end
overfishing and rebuild the fishery;

(11) establish a standardized reporting methodology to assess the amount and type of



bycatch occurring in the fishery, and include conservation and management measures that, to the
extent practicable and in the following priority--

(A) minimize bycatch; and

(B) minimize the mortality of bycatch which cannot be avoided;

(12) assess the type and amount of fish caught and released alive during recreational

fishing under catch and release fishery management programs and the mortality of such fish, and
include conservation and management measures that, to the extent practicable, minimize mortality and
ensure the extended survival of such fish;

(13) include a description of the commercial, recreational, and charter fishing sectors
which participate in the fishery and, to the extent practicable, quantify trends in landings of the
managed fishery resource by the commercial, recreational, and charter fishing sectors; and

(14) to the extent that rebuilding plans or other conservation and management measures
which reduce the overall harvest in a fishery are necessary, allocate any harvest restrictions or
recovery benefits fairly and equitably among the commercial, recreational, and charter fishing
sectors in the fishery.

97-453, 99-659, 101-627, 102-251, 104-297

(b) DISCRETIONARY PROVIS ONS.--Any fishery management plan which is prepared by
any Council, or by the Secretary, with respect to any fishery, may--

(1) require a permit to be obtained from, and fees to be paid to, the Secretary, with respect
to--

(A) any fishing vessel of the United States fishing, or wishing to fish, in the
exclusive economic zone [or special areas,|* or for anadromous species or Continental
Shelf fishery resources beyond such zone [or areas]*;

(B) the operator of any such vessel; or

(C) any United States fish processor who first receives fish that are subject to the
plan;

(2) designate zones where, and periods when, fishing shall be limited, or shall not be
permitted, or shall be permitted only by specified types of fishing vessels or with specified types
and quantities of fishing gear;

(3) establish specified limitations which are necessary and appropriate for the conservation and
management of the fishery on the--
(A) catch of fish (based on area, species, size, number, weight, sex, bycatch, total
biomass, or other factors);
(B) sale of fish caught during commercial, recreational, or charter fishing,
consistent with any applicable Federal and State safety and quality requirements; and



(C) transshipment or transportation of fish or fish products under permits issued
pursuant to section 204;

(4) prohibit, limit, condition, or require the use of specified types and quantities of fishing
gear, fishing vessels, or equipment for such vessels, including devices which may be required to
facilitate enforcement of the provisions of this Act;

(5) incorporate (consistent with the national standards, the other provisions of this Act,
and any other applicable law) the relevant fishery conservation and management measures of the
coastal States nearest to the fishery;

(6) establish a limited access system for the fishery in order to achieve optimum yield if, in
developing such system, the Council and the Secretary take into account--

(A) present participation in the fishery,

(B) historical fishing practices in, and dependence on, the fishery,

(C) the economics of the fishery,

(D) the capability of fishing vessels used in the fishery to engage in other fisheries,

(E) the cultural and social framework relevant to the fishery and any affected
fishing communities, and

(F) any other relevant considerations;

(7) require fish processors who first receive fish that are subject to the plan to submit data
(other than economic data) which are necessary for the conservation and management of the

fishery;

(8) require that one or more observers be carried on board a vessel of the United States
engaged in fishing for species that are subject to the plan, for the purpose of collecting data
necessary for the conservation and management of the fishery; except that such a vessel shall not
be required to carry an observer on board if the facilities of the vessel for the quartering of an
observer, or for carrying out observer functions, are so inadequate or unsafe that the health or
safety of the observer or the safe operation of the vessel would be jeopardized;

(9) assess and specify the effect which the conservation and management measures of the
plan will have on the stocks of naturally spawning anadromous fish in the region;

(10) include, consistent with the other provisions of this Act, conservation and
management measures that provide harvest incentives for participants within each gear group to
employ fishing practices that result in lower levels of bycatch or in lower levels of the mortality of
bycatch;

(11) reserve a portion of the allowable biological catch of the fishery for use in scientific
research; and



(12) prescribe such other measures, requirements, or conditions and restrictions as are
determined to be necessary and appropriate for the conservation and management of the fishery.

97-453, 104-297

(c) PROPOSED REGUL ATIONS.--Proposed regulations which the Council deems necessary
or appropriate for the purposes of--

(1) implementing a fishery management plan or plan amendment shall be submitted to the
Secretary simultaneously with the plan or amendment under section 304; and

(2) making modifications to regulations implementing a fishery management plan or plan
amendment may be submitted to the Secretary at any time after the plan or amendment is
approved under section 304.



US Code : Title 16, Section 971

Atlantic Tuna Convention Act of 1975 US Code asof: 01/02/01

Sec. 971. Definitions

For the purpose of this chapter -

« (1) The term "Convention" means the International Convention
for the Conservation of Atlantic Tunas, signed at Rio de Janeiro
May 14, 1966, including any amendments or protocols which are or
become effective for the United States.

« (2) Theterm "Commission" means the International Commission
for the Conservation of Atlantic Tunas provided for in article
I11 of the Convention.

« (3) The term "conservation recommendation” means any
recommendation of the Commission made pursuant to Article V111 of
the Convention and acted upon favorably by the Secretary of State
under section 971c(a) of thistitle.

« (4) Theterm "Council" means the Council established within
the International Commission for the Conservation of Atlantic
Tunas pursuant to article V of the Convention.

« (5) Theterm "exclusive economic zone" means an exclusive
economic zone as defined in section 1802 of thistitle.

. (6) Theterm "fishing" means the catching, taking, or fishing
for or the attempted catching, taking, or fishing for any species
of fish covered by the Convention, or any activities in support
thereof.

« (7) The term "fishing vessel" means any vessel engaged in
catching fish or processing or transporting fish loaded on the
high seas, or any vessal outfitted for such activities.

« (8) Theterm "Panel" means any panel established by the
Commission pursuant to article VI of the Convention.

« (9) Theterm "person” means every individual, partnership,
corporation, and association subject to the jurisdiction of the
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United States.
« (10) Theterm "Secretary" means the Secretary of Commerce.

« (11) Theterm "State" includes each of the States of the
United States, the District of Columbia, the Commonwealth of
Puerto Rico, and the territories and possessions of the United
States.



US Code: Title 16, Section 971a

US Code as of: 01/02/01
Sec. 971a. Commissioners

« (&) Appointment and number; selection of Chairman; rules of
procedure; term
o (1) The United States shall be represented by not more than three Commissioners who
shall serve as delegates of the United States on the Commission, and who may serve on the
Council and Panels of the Commission as provided for in the Convention. Such
Commissioners shall be appointed by and serve at the pleasure of the President. Not more
than one such Commissioner shall be a salaried employee of any State or political
subdivision thereof, or the Federal Government. Individuals serving as such
Commissioners shall not be considered to be Federal employees while performing such
service, except for purposes of injury compensation or tort claims liability as provided in
chapter 81 of title 5 and chapter 171 of title 28. The Commissioners shall be entitled to

select a Chairman and to adopt such rules of procedure as they find necessary.
o (2) Of the Commissioners appointed under paragraph (1) who are not governmental
employees -
= (A) one shall be appointed from among individuals with
knowledge and experience regarding commercial fishing in the
Atlantic Ocean, Gulf of Mexico, or Caribbean Sea; and
(B) one shall be appointed from among individuals with
knowledge and experience regarding recreational fishing in the
Atlantic Ocean, Gulf of Mexico, or Caribbean Sea.
o (3)
= (A) Theterm of aCommissioner shall be three years.
= (B) Anindividua appointed in accordance with paragraph (2) shall not be eligible
to serve more than two consecutive terms as a Commissioner.

. (b) Alternate Commissioners
The Secretary of State, in consultation with the Secretary, may designate from time to time and
for periods of time deemed appropriate Alternate United States Commissionersto the
Commission. Any Alternate United States Commissioner may exercise at any meeting of the
Commission, Council, any Panel, or the advisory committee established pursuant to section 971b
of thistitle, al powers and duties of a United States Commissioner in the absence of any
Commissioner appointed pursuant to subsection (a) of this section for whatever reason. The
number of such Alternate United States Commissioners that may be designated for any such
meeting shall be limited to the number of United States Commissioners appointed pursuant to
subsection (@) of this section who will not be present at such meeting.

« (c) Compensation
The United States Commissioners or Alternate Commissioners, although officers of the United
States while so serving, shall receive no compensation for their services as such Commissioners
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or Alternate Commissioners.

. (d) Travel expenses
o (1) The Secretary of State shall pay the necessary travel expenses of United States
Commissioners, Alternate United States Commissioners, and authorized advisorsin
accordance with the Federal Travel Regulations and sections 5701, 5702, 5704 through

5708, and 5731 of title 5.
o (2) The Secretary may reimburse the Secretary of State for amounts expended by the
Secretary of State under this subsection.
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US Code as of: 01/02/01

Sec. 971b. Advisory committee

. (&) Thereis established an advisory committee which shall be composed of -

- (b)

O

O

O

O

O

(1) not less than five nor more than twenty individuals

appointed by the United States Commissioners who shall select

such individuals from the various groups concerned with the

fisheries covered by the Convention; and

(2) the chairmen (or their designees) of the New England,

Mid-Atlantic, South Atlantic, Caribbean, and Gulf Fishery

Management Councils established under section 302(a) of the

Magnuson-Stevens Fishery Conservation and Management Act (16

U.S.C. 1852(a)). Each member of the advisory committee appointed under paragraph (1)
shall serve for aterm of two years and shall be eligible for reappointment. Members of the
advisory committee may attend all public meetings of the Commission, Council, or any
Panel and any other meetings to which they are invited by the Commission, Council, or
any Panel. The advisory committee shall be invited to attend all nonexecutive meetings of
the United States Commissioners and at such meetings shall be given opportunity to
examine and to be heard on all proposed programs of investigation, reports,
recommendations, and regulations of the Commission. Members of the advisory
committee shall receive no compensation for their services as such members. The
Secretary and the Secretary of State may pay the necessary travel expenses of members of
the advisory committee in accordance with the Federal Travel Regulations and sections
5701, 5702, 5704 through 5708, and 5731 of title 5.

(1) A mgority of the members of the advisory committee shall constitute a quorum, but
one or more such members designated by the advisory committee may hold meetings to
provide for public participation and to discuss measures relating to the United States
implementation of Commission recommendations.
(2) The advisory committee shall elect a Chairman for a 2-year term from among its
members.
(3) The advisory committee shall meet at appropriate times and places at |east twice ayear,
at the call of the Chairman or upon the request of the majority of its voting members, the
United States Commissioners, the Secretary, or the Secretary of State. Meetings of the
advisory committee, except when in executive session, shall be open to the public, and
prior notice of meetings shall be made public in atimely fashion.
(4)
= (A) The Secretary shall provide to the advisory committee in atimely manner such
administrative and technical support services as are necessary for the effective
functioning of the committee.
= (B) The Secretary and the Secretary of State shall furnish the advisory committee
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with relevant information concerning fisheries and international fishery agreements.

o (5) The advisory committee shall determine its organization, and prescribe its practices and
procedures for carrying out its functions under this chapter, the Magnuson-Stevens Fishery
Conservation and Management Act (16 U.S.C. 1801 et seq.), and the Convention. The
advisory committee shall publish and make available to the public a statement of its
organization, practices, and procedures.

o (6) The advisory committee shall, to the maximum extent practicable, consist of an
equitable balance among the various groups concerned with the fisheries covered by the
Convention and shall not be subject to the Federal Advisory Committee Act (5 U.S.C.

App.).



US Code : Title 16, Section 971b-1

US Code as of: 01/02/01

Sec. 971b-1. Speciesworking groups

The United States Commissioners may establish species working groups for the purpose of providing
advice and recommendations to the Commissioners and the advisory committee on matters relating to the
conservation and management of any highly migratory species covered by the Convention. Any species
working group shall consist of no more than seven members of the advisory committee and no more than
four scientific or technical personnel, as considered necessary by the Commissioner.
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Sec. 971c. Authority of Secretary of State; cooper ative enfor cement agr eements

. (8 Recommendations from Commission
The Secretary of State is authorized to receive on behalf of the United States, reports, requests,
and other communications of the Commission, and to act thereon directly or by reference to the
appropriate authorities. The Secretary of State, with the concurrence of the Secretary and, for
maitters relating to enforcement, the Secretary of the department in which the Coast Guard is
operating, is authorized to take appropriate action on behalf of the United States with regard to
recommendations received from the Commission pursuant to article VI11 of the Convention. The
Secretary and, when appropriate, the Secretary of the department in which the Coast Guard is
operating, shall inform the Secretary of State as to what action he considers appropriate within
five months of the date of the notification of the recommendation from the Commission, and
again within forty-five days of the additional sixty-day period provided by the Convention if any
objection is presented by another contracting party to the Convention, or within thirty days of the
date of the notification of an objection made within the additional sixty-day period, whichever
date shall be the later. After any notification from the Commission that an objection of the United
States is to be considered as having no effect, the Secretary shall inform the Secretary of State as
to what action he considers appropriate within forty-five days of the sixty-day period provided by
the Convention for reaffirming objections. The Secretary of State shall take steps under the
Convention to insure that a recommendation pursuant to article VII1 of the Convention does not
become effective for the United States prior to its becoming effective for all contracting parties
conducting fisheries affected by such recommendation on a meaningful scale in terms of their
effect upon the success of the conservation program, unless he determines, with the concurrence
of the Secretary, and, for matters relating to enforcement, the Secretary of the department in
which the Coast Guard is operating, that the purposes of the Convention would be served by
allowing a recommendation to take effect for the United States at some earlier time.

. (b) Enforcement agreements
The Secretary of State, in consultation with the Secretary and the Secretary of the department in
which the Coast Guard is operating, is authorized to enter into agreements with any contracting
party, pursuant to paragraph 3 of article I X of the Convention, relating to cooperative enforcement
of the provisions of the Convention, recommendations in force for the United States and such
party or parties under the Convention, and regul ations adopted by the United States and such
contracting party or parties pursuant to recommendations of the Commission. Such agreements
may authorize personnel of the United States to enforce measures under the Convention and under
regulations of another party with respect to persons under that party's jurisdiction, and may
authorize personnel of another party to enforce measures under the Convention and under United
States regulations with respect to persons subject to the jurisdiction of the United States.
Enforcement under such an agreement may not take place within the territorial seas or exclusive
economic zone of the United States. Such agreements shall not subject persons or vessels under
the jurisdiction of the United States to prosecution or assessment of penalties by any court or
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tribunal of aforeign country.
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Sec. 971d. Administration

. (&) Regulations; cooperation with other parties to Convention;
utilization of personnel, services, and facilities for
enforcement
The Secretary is authorized and directed to administer and enforce all of the provisions of the
Convention, this chapter, and regulations issued pursuant thereto, except to the extent otherwise
provided for in this chapter. In carrying out such functions the Secretary is authorized and
directed to adopt such regulations as may be necessary to carry out the purposes and objectives of
the Convention and this chapter, and with the concurrence of the Secretary of State, he may
cooperate with the duly authorized officials of the government of any party to the Convention. In
addition, the Secretary may utilize, with the concurrence of the Secretary of the department in
which the Coast Guard is operating insofar as such utilization involves enforcement at sea, with or
without reimbursement and by agreement with any other Federal department or agency, or with
any agency of any State, the personnel, services, and facilities of that agency for enforcement
purposes with respect to any vessel in the exclusive economic zone, or wherever found, with
respect to any vessel documented under the laws of the United States, and any vessel numbered or
otherwise licensed under the laws of any State. When so utilized, such personnel of the States of
the United States are authorized to function as Federal law enforcement agents for these purposes,
but they shall not be held and considered as employees of the United States for the purposes of
any laws administered by the Director of the Office of Personnel Management.

« (b) Primary enforcement responsibility
Enforcement activities at sea under the provisions of this chapter for fishing vessels subject to the
jurisdiction of the United States shall be primarily the responsibility of the Secretary of the
department in which the Coast Guard is operating, in cooperation with the Secretary and the
United States Customs Service. The Secretary after consultation with the Secretary of the
department in which the Coast Guard is operating, shall adopt such regulations as may be
necessary to provide for procedures and methods of enforcement pursuant to article IX of the
Convention.

« (¢) Regulations and other measures to carry out Commission
recommendations

. (D
o (A) Upon favorable action by the Secretary of State under section 971c(a) of thistitle on
any recommendation of the Commission made pursuant to article VIl of the Convention,
the Secretary shall promulgate, pursuant to this subsection, such regulations as may be
necessary and appropriate to carry out such recommendation.
o (B) Not later than June 30, 1991, the Secretary shall promulgate any additional regulations
necessary to ensure that the United Statesisin full compliance with all recommendations
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made by the Commission that have been accepted by the United States and with other
agreements under the Convention between the United States and any nation which isa
party to the Convention.

o (C) Regulations promulgated under this paragraph shall, to the extent practicable, be
consistent with fishery management plans prepared and implemented under the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.).

« (2) To promulgate regulations referred to in paragraph (1) of this subsection, the Secretary shall
publish in the Federal Register a general notice of proposed rulemaking and shall afford interested
persons an opportunity to participate in the rulemaking through (A) submission of written data,
views, or arguments, and (B) oral presentation at a public hearing. Such regulations shall be
published in the Federal Register and shall be accompanied by a statement of the considerations
involved in the issuance of the regulations, and by a statement, based on inquiries and
investigations, assessing the nature and effectiveness of the measures for the implementation of
the Commission's recommendations which are being or will be carried out by countries whose
vessels engage in fishing the species subject to such recommendations within the waters to which
the Convention applies. After publication in the Federal Register, such regulations shall be
applicable to all vessels and persons subject to the jurisdiction of the United States on such date as
the Secretary shall prescribe. The Secretary shall suspend at any time the application of any such
regulation when, after consultation with the Secretary of State and the United States
Commissioners, he determines that fishing operations in the Convention area of a contracting
party for whom the regulations are effective are such as to constitute a serious threat to the
achievement of the Commission's recommendations.

« (3) Theregulations required to be promulgated under paragraph (1) of this subsection may -

o (A) select for regulation one or more of the species covered by
the Convention;

o (B) divide the Convention waters into aresas;

o (C) establish one or more open or closed seasons as to each
such areg;

o (D) limit the size of the fish and quantity of the catch which
may be taken from each area within any season during which
fishing is allowed,;

o (E) limit or prohibit the incidental catch of aregulated
species which may be retained, taken, possessed, or landed by
vessels or persons fishing for other species of fish;

o (F) require records of operations to be kept by any master or
other person in charge of any fishing vessdl;

o (G) require such clearance certificates for vessels as may be
necessary to carry out the purposes of the Convention and this
chapter;

o (H) require proof satisfactory to the Secretary that any fish
subject to regulation pursuant to a recommendation of the
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Commission offered for entry into the United States has not been
taken or retained contrary to the recommendeations of the
Commission made pursuant to article VIl of the Convention which
have been adopted as regulations pursuant to this section;
o (1) require any commercial or recreational fisherman to obtain
apermit from the Secretary and report the quantity of the catch
of aregulated species,
o (J) require that observers be carried aboard fishing vessels
for the purpose of providing statistically reliable scientific
data; and
(K) impose such other requirements and provide for such other
measures as the Secretary may determine necessary to implement
any recommendation of the Convention or to obtain scientific data
necessary to accomplish the purpose of the Convention; except that no regulation
promulgated under this section may have the effect of increasing or decreasing any
allocation or quota of fish or fishing mortality level to the United States agreed to pursuant
to arecommendation of the Commission.

« (4) Upon the promulgation of regulations provided for in paragraph (3) of this subsection, the
Secretary shall promulgate, with the concurrence of the Secretary of State and pursuant to the
procedures prescribed in paragraph (2) of this subsection, additional regulations which shall
become effective simultaneously with the application of the regulations provided for in paragraph
(3) of this subsection, which prohibit -

o (A) the entry into the United States of fish in any form of
those species which are subject to regulation pursuant to a
recommendation of the Commission and which were taken from the
Convention areain such manner or in such circumstances as would
tend to diminish the effectiveness of the conservation
recommendations of the Commission; and
(B) the entry into the United States, from any country when the
vessels of such country are being used in the conduct of fishing
operations in the Convention area in such manner or in such
circumstances as would tend to diminish the effectiveness of the
conservation recommendations of the Commission, of fish in any
form of those species which are subject to regulation pursuant to
arecommendation of the Commission and which were taken from the
Convention area.

. (5) Inthe case of repeated and flagrant fishing operations in the Convention area by the vessels of
any country which seriously threaten the achievement of the objectives of the Commission's
recommendations, the Secretary with the concurrence of the Secretary of State, may by
regulations promulgated pursuant to paragraph (2) of this subsection prohibit the entry in any
form from such country of other species covered by the Convention as may be under investigation
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by the Commission and which were taken in the Convention area. Any such prohibition shall
continue until the Secretary is satisfied that the condition warranting the prohibition no longer
exists, except that al fish in any form of the species under regulation which were previously
prohibited from entry shall continue to be prohibited from entry.

« (6) Identification and notification. -

o (A) Not later than July 1, 1996, and annually thereafter, the
Secretary, in consultation with the Secretary of State, the
Commissioners, and the advisory committee, shall -

= (i) identify those nations whose fishing vessels are fishing,
or have fished during the preceding calendar year, within the
convention areain amanner or under circumstances that
diminish the effectiveness of a conservation recommendation;
« (ii) notify the President and the nation so identified,
including an explanation of the reasons therefor; and
(iii) publish alist of those Nations identified under clause
« () notify the President and the nation so identified,
= (B) Inidentifying those Nations, the Secretary shall consider,
based on the best available information, whether those Nations
have measures in place for reporting, monitoring, and
enforcement, and whether those measures diminish the
effectiveness of any conservation recommendation.

o (7) Consultation. - Not later than 30 days after a Nation is notified under paragraph (6), the
President may enter into consultations with the Government of that Nation for the purpose
of obtaining an agreement that will -

= (A) effect the immediate termination and prevent the resumption
of any fishing operation by vessels of that Nation within the
Convention area which is conducted in a manner or under
circumstances that diminish the effectiveness of the conservation
recommendation;

= (B) when practicable, require actions by that Nation, or
vessels of that Nation, to mitigate the negative impacts of
fishing operations on the effectiveness of the conservation
recommendation involved, including but not limited to, the
imposition of subsequent-year deductions for quota overages; and
(C) result in the establishment, if necessary, by such Nation
of reporting, monitoring, and enforcement measures that are
adequate to ensure the effectiveness of conservation
recommendations.

« (d) Recommended Commission actions regarding large-scale driftnet
fishing and conservation of Atlantic swordfish
o (1) It isthe sense of the Congress that the Secretary, in consultation with the Secretary of
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State, should seek support for a recommendation by the Commission to ban large-scale
driftnet fishing (as that term is defined in section 3(16) [1 of the Magnuson-Stevens

Fishery Conservation and Management Act (16 U.S.C. 1802(16))) in the Convention area.

o (2) The Secretary, in consultation with the Secretary of State, shall request the
Commission to adopt recommendations necessary for the conservation and management of
Atlantic swordfish. In making the request, the Secretary shall seek the establishment of an
international minimum harvest size and areduction in harvest levels to the extent
necessary to conserve the stock. Until the Commission adopts all the conservation and
management measures requested by the Secretary, the Secretary, within 3 months after
each annual meeting of the Commission, shall notify Congress as to the nature and results
of hisrequest. These naotifications shall identify those nations not acting to conserve and
manage Atlantic swordfish, and recommend measures which could be taken to achieve
effective international conservation and management of the stock.
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Sec. 971e. Violations

. (a) Ingenera
It shall be unlawful -

o (1) for any person in charge of afishing vessel or any fishing
vessel subject to the jurisdiction of the United States to engage
in fishing in violation of any regulation adopted pursuant to
section 971d of thistitle; or

o (2) for any person subject to the jurisdiction of the United
States to ship, transport, purchase, sell, offer for sale,
import, export, or have in custody, possession, or control any
fish which he knows, or should have known, were taken or retained
contrary to the recommendations of the Commission made pursuant
to article VIII of the Convention and adopted as regulations
pursuant to section 971d of this title, without regard to the

citizenship of the person or vessel which took the fish.

« (b) Failure to furnish returns, records, or reports
It shall be unlawful for the master or any person in charge of any fishing vessel subject to the
jurisdiction of the United Statesto fail to make, keep, or furnish any catch returns, statistical
records, or other reports as are required by regulations adopted pursuant to this chapter to be
made, kept, or furnished by such master or person.

. (c) Refusal of request to board and inspect vessel
It shall be unlawful for the master or any person in charge of any fishing vessel subject to the
jurisdiction of the United States to refuse to permit any person authorized to enforce the
provisions of this chapter and any regulations adopted pursuant thereto, to board such vessel and
Inspect its catch, equipment, books, documents, records, or other articles or question the persons
onboard in accordance with the provisions of this chapter, or the Convention, as the case may be,
or to obstruct such officials in the execution of such duties.

. (d) Importation of ineligible species or species under
investigation
It shall be unlawful for any person to import, in violation of any regulation adopted pursuant to
section 971d(c) or (d) (FOOTNQOTE 1) of thistitle, from any country, any fish in any form of
those species subject to regulation pursuant to arecommendation of the Commission, or any fish
in any form not under regulation but under investigation by the Commission, during the period
such fish have been denied entry in accordance with the provisions of section 971d(c) or (d) [l of
thistitle. In the case of any fish as described in this subsection offered for entry in the United
States, the Secretary shall require proof satisfactory to him that such fish is not ineligible for such
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entry under the terms of section 971d(c) or (d) [1 of thistitle.

. (e) Sanctions
The civil penalty and permit sanctions of section 1858 of thistitle are hereby made applicable to
violations of this section asif they were violations of section 1857 of thistitle.

. (f) Forfeiture
All fish taken or retained in violation of subsection (a) of this section, or the monetary value
thereof, may be forfeited.

. (9) Applicability of other laws
All provisions of law relating to the seizure, judicial forfeiture, and condemnation of a cargo for
violation of the customs laws, the disposition of such cargo or the proceeds from the sale thereof,
and the remission or mitigation of such forfeitures shall apply to seizures and forfeitures incurred,
or alleged to have been incurred, under the provisions of this chapter, insofar as such provisions
of law are applicable and not inconsistent with the provisions of this chapter.

Footnotes

[1] See Referencesin Text note below.
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Sec. 971f. Enfor cement

. (&) Particular powers
Any person authorized in accordance with the provisions of this chapter to enforce the provisions
of this chapter and the regulations issued thereunder may -

o (1) with or without awarrant, board any vessel subject to the
jurisdiction of the United States and inspect such vessel and its
catch and, if as aresult of such inspection, he has reasonable
cause to believe that such vessel or any person on board is
engaging in operations in violation of this chapter or any
regulations issued thereunder, he may, with or without a warrant
or other process, arrest such person;

o (2) arrest, with or without a warrant, any person who violates
the provisions of this chapter or any regulation issued
thereunder in his presence or view;

o (3) execute any warrant or other process issued by an officer
or court of competent jurisdiction; and
(4) seize, whenever and wherever lawfully found, all fish taken
or retained by avessel subject to the jurisdiction of the United
States in violation of the provisions of this chapter or any
regulations issued pursuant thereto. Any fish so seized may be
disposed of pursuant to an order of a court of competent
jurisdiction, or, if perishable, in a manner prescribed by
regulation of the Secretary.

« (b) International enforcement
To the extent authorized under the convention or by agreements between the United States and
any contracting party concluded pursuant to section 971c(b) of thistitle for international
enforcement, the duly authorized officials of such party shall have the authority to carry out the
enforcement activities specified in subsection (a) of this section with respect to persons or vessels
subject to the jurisdiction of the United States, and the officials of the United States authorized
pursuant to this section shall have the authority to carry out the enforcement activities specified in
subsection (@) of this section with respect to persons or vessels subject to the jurisdiction of such
party, except that where any agreement provides for arrest or seizure of persons or vessels under
United States jurisdiction it shall also provide that the person or vessel arrested or seized shall be
promptly handed over to a United States enforcement officer or another authorized United States
official.

« (c) Bonds or stipulations
Notwithstanding the provisions of section 2464 of title 28, when awarrant of arrest or other

process in rem isissued in any cause under this section, the marshal or other officer shall stay the
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execution of such process, or discharge any fish seized if the process has been levied, on receiving
from the claimant of the fish abond or stipulation for the value of the property with sufficient
surety to be approved by ajudge of the district court having jurisdiction of the offense,
conditioned to deliver the fish seized, if condemned, without impairment in value or, in the
discretion of the court, to pay its equivalent value in money or otherwise to answer the decree of
the court in such cause. Such bond or stipulation shall be returned to the court and judgment
thereon against both the principal and sureties may be recovered in event of any breach of the
conditions thereof as determined by the court. In the discretion of the accused, and subject to the
direction of the court, the fish may be sold for not less than its reasonable market value at the time
of seizure and the proceeds of such sale placed in the registry of the court pending judgment in the
case.
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Sec. 971g. Cooperation in carrying out Convention

. (a) Federal and State agencies; private institutions and
organizations
The United States Commissioners, through the Secretary of State and with the concurrence of the
agency, institution, or organization concerned, may arrange for the cooperation of agencies of the
United States Government, and of State and private institutions and organizations in carrying out
the provisions of article IV of the Convention.

. (b) Scientific and other programs; facilities and personnel
All agencies of the Federal Government are authorized, upon the request of the Commission, to
cooperate in the conduct of scientific and other programs, and to furnish facilities and personnel
for the purpose of assisting the Commission in carrying out its duties under the Convention.

« (c) Fishing operations and biological experiments
None of the prohibitions deriving from this chapter, or contained in the laws or regulations of any
State, shall prevent the Commission from conducting or authorizing the conduct of fishing
operations and biological experiments at any time for purposes of scientific investigation, or shall
prevent the Commission from discharging any other duties prescribed by the Convention.

. (d) State jurisdiction; preemption by Federal regulations

o (1) Except as provided in paragraph (2) of this subsection, nothing in this chapter shall be
construed so asto diminish or to increase the jurisdiction of any State in the territorial sea
of the United States.

o (2) Inthe event a State does not request aformal hearing and after notice by the Secretary,
the regulations promulgated pursuant to this chapter to implement recommendations of the
Commission shall apply within the boundaries of any State bordering on any Convention
area if the Secretary determines that any such State -

= (A) hasnot, within areasonable period of time after the
promulgation of regulations pursuant to this chapter, enacted
laws or promulgated regulations which implement any such
recommendation of the Commission within the boundaries of such
State; or

= (B) hasenacted laws or promulgated regulations which (i) are
less restrictive than the regulations promulgated pursuant to
this chapter, or (ii) are not effectively enforced. If a State requests the opportunity
for an agency hearing on the record, the Secretary shall not apply regulations
promulgated pursuant to this chapter within that State's boundaries unless the
hearing record supports a determination under paragraph (A) or (B). Such
regulations shall apply until the Secretary determines that the State is effectively
enforcing within its boundaries measures which are not less restrictive than such
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regulations.

. (e) Continuing review of State laws and regulations
To insure that the purposes of subsection (d) of this section are carried out, the Secretary shall
undertake a continuing review of the laws and regulations of all States to which subsection (d) of
this section applies or may apply and the extent to which such laws and regulations are enforced.



6418

Federal Register/Vol. 70, No. 24/Monday, February 7, 2005/ Notices

practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 28, 2005.

Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-2288 Filed 2—4—05; 8:45 am|]
BILLING CODE 3510-JE-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 020105N]

Proposed Information Collection;
Comment Request; Atlantic Highly
Migratory Species Observer
Notification Requirements

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collection, as required by the Paperwork
Reduction Act of 1995.

DATES: Written comments must be
submitted on or before April 8, 2005.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Chris Rilling, National
Marine Fisheries Service (NMFS),
Highly Migratory Species Management
Division, 1315 East-West Highway,

Silver Spring, MD 20910 (phone 301—
713-2347).
SUPPLEMENTARY INFORMATION:

I.Abstract

Under current regulations NMFS may
select for observer coverage any fishing
trip by a vessel that has a permit for
Atlantic Highly Migratory Species
(HMS). NMFS notifies vessel owners, in
writing, when their vessels have been
selected. The owners of those vessels
are then required to notify NMFS before
commencing any fishing trip for
Atlantic HMS. This notification allows
NMEFS to arrange for observer
placements and assignments. The
notification may be made by phone, fax,
or in writing prior to each trip for which
a vessel is selected. A form is provided
by NMFS for written responses. It is
estimated that it would require
approximately two minutes to provide
the response. The estimated number of
responses exceeds the number of
respondents due to multiple trips taken
within a particular season.

The vessels are selected randomly
from a list of active vessels that have
reported landings of targeted species
during the previous year. Observers are
placed aboard vessels to collect, among
other things, information on species
caught, catch disposition, gear, effort,
and bycatch. The information is used in
stock assessments, to estimate rates of
bycatch of non-targeted and protected
species such as sea turtles, and to
improve overall management of the
fishery. A Biological Opinion (BiOp)
issued on June 1, 2004, under the
Endangered Species Act, requires a
minimum of eight percent observer
coverage in the pelagic longline fishery.
The shark bottom longline observer
program has set a target of five percent
observer coverage in the shark bottom
longline fishery. A BiOp issued in
October 2003, requires NMFS to
maintain or increase this level of
observer coverage. Observer coverage for
the shark gillnet fishery fluctuates from
approximately 50 percent to 100
percent, depending on the time of year.
Vessels operating in other HMS fisheries
are not observed currently but are
subject to observer coverage under the
regulations. Burden estimates include a
ten percent adjustment upward from
current levels to account for future
expansion of other fisheries.

I1. Method of Collection

Notification can be made by phone,
fax, or letter.

II1. Data

OMB Number: 0648—0374.
Form Number: None.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations (vessel owners).

Estimated Number of Respondents:
471.

Estimated Time Per Response: 2
minutes.

Estimated Total Annual Burden
Hours: 513.

Estimated Total Annual Cost to
Public: $7,780.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: January 28, 2005.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 05-2289 Filed 2—4—05; 8:45 am]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 020205A]

Proposed Information Collection;
Comment Request; Deep Seabed
Mining Regulations for Exploration
Licenses

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
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