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BURDEN: RESPONSES HOURS
Previous 2,673,441 1,567
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Change Due to Potential Violation of the PRA 0 0

COSTS
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0
0
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PAPERWORK REDUCTION ACT SUBMISSION

Please read the instructions before completing this form. For additional forms or assistance in completing this form, contact y our agency's
Paperwork Clearance Officer. Send two copies of this form, the collection instrument to be reviewed, the supporting statement, and any
additional documentation to: Office of Information and Regulatory Affairs, Office of Management and Budget, Docket Library, Ro om 10102,
725 17th Street NW, Washington, DC 20503.
1. Agency/Subagency originating request 2. OMB control number b.[ ] None
DOC/NOAA/NMFS a. 0648- 0372
3. Type of information collection (check one) 4. Type of review requested (check one)
a. [ 1] Regular submission
a.[ ] New Collection b. Emergency - Approval requested by / /
c. Delegated

b.[ ] Revision of a currently approved collection
c. [I'1] Extension of a currently approved collection

d.[ ] Reinstatement, without change, of a previously approved
collection for which approval has expired

e.[ ] Reinstatement, with change, of a previously approved
collection for which approval has expired

f. [ ] Existing collection in use without an OMB control number

For b-f, note Item A2 of Supporting Statement instructions

5. Small entities ) o o
Will this information collection have a significant economic impact on
a substantial number of small entities? [ ] Yes [[7] No

6. Requested expiration date
a. [[1] Three years from approval date b. [ ] Other Specify:__/

7. Title Vessel Monitoring System for Atlantic Highly Migratory Species

8. Agency form number(s) (if applicable)

9. Keywords "Fisheries,"FishingVessels'and"Fishing"

10. Abstract

Vesseldishing for Atlantic tunaandswordfishthatusepelagiclonglinegearandvesseldishing for sharkswith bottomlongline or
gillnet geararerequiredto installandoperatevesseimonitoringsystemgVMS). Automaticpositionreportsaresubmittedon anhourly
basiswhenevethevesseis at sea. Vesseloperatorsnustsubmitaninstallationchecklistto NationalMarine FisheriesService(NMFS),
which providesinformationon the hardwareandcommunicationserviceselectedy eachvesselwhenthe VMS unitis initially
installed. NMFS will usethereturnedchecklistso ensurethatpositionreportsarereceivedandto aid NMFS in troubleshooting

problems.

11. Affected public (Mark primary with "P" and all others that apply with "x")

a. ___Individuals or households d. Farms
b. _P_Business or other for-profite. Federal Government
c. Not-for-profit institutions ~ f. State, Local or Tribal Government

12. Obligation to respond (check one)
[ ]Voluntary
] Required to obtain or retain benefits

a.
b. [
c. [I 1] Mandatory

13. Annual recordkeeping and reporting burden

a. Number of respondents 292
b. Total annual responses 292
1. Percentage of these responses
collected electronically 999 %
c. Total annual hours requested 584
d. Current OMB inventory 1.567
e. Difference (983)

f. Explanation of difference
1. Program change
2. Adjustment (983)

14. Annual reporting and recordkeeping cost burden (in thousands of
dollars)

a. Total annualized capital/startup costs 0
b. Total annual costs (O&M) 247
c. Total annualized cost requested 247
d. Current OMB inventory 407
e. Difference (160)

f. Explanation of difference
1. Program change
2. Adjustment (160)

15. Purpose of information collection (Mark primary with "P" and all
others that apply with "X")

a. ___ Application for benefits e. X Program planning or management
b. X_Program evaluation f._X Research

c. __ General purpose statistics g._P_Regulatory or compliance

d. __ Audit

16. Frequency of recordkeeping or reporting (check all that apply)

a. [[J] Recordkeeping b.[ ] Third party disclosure

c. [7] Reporting
1. [[1] On occasion 2.[ ]Weekly 3.[ 1 Monthly
4.[ ]Quarterly 5.[ ]Semi-annually 6.[ ]Annually
7.[ ]Biennially 8.l 1] Other (describe) Daily

17. Statistical methods
Does this information collection employ statistical methods
[ ] Yes [O0] No

18. Agency Contact (person who can best answer questions regarding
the content of this submission)

Name: _PeterCooper
Phone: (301)713-2347

OMB 83-I

10/95




19. Certification for Paperwork Reduction Act Submissions

On behalf of this Federal Agency, | certify that the collection of information encompassed by this request complies with
5 CFR 1320.9

NOTE: The text of 5 CFR 1320.9, and the related provisions of 5 CFR 1320.8(b)(3), appear at the end of the
instructions. The certification is to be made with reference to those regulatory provisions as set forth in
the instructions.

The following is a summary of the topics, regarding the proposed collection of information, that the certification covers:

(a) It is necessary for the proper performance of agency functions;
(b) It avoids unnecessary duplication;
(c) It reduces burden on small entities;
(d) It used plain, coherent, and unambiguous terminology that is understandable to respondents;
(e) Its implementation will be consistent and compatible with current reporting and recordkeeping practices;
(f) It indicates the retention period for recordkeeping requirements;
(9) It informs respondents of the information called for under 5 CFR 1320.8(b)(3):
(i) Why the information is being collected;
(i) Use of information;
(iii) Burden estimate;
(iv) Nature of response (voluntary, required for a benefit, mandatory);
(v) Nature and extent of confidentiality; and
(vi) Need to display currently valid OMB control number;

(h) It was developed by an office that has planned and allocated resources for the efficient and effective manage-
ment and use of the information to be collected (see note in Item 19 of instructions);

(i) It uses effective and efficient statistical survey methodology; and
() It makes appropriate use of information technology.

If you are unable to certify compliance with any of the provisions, identify the item below and explain the reason in
Item 18 of the Supporting Statement.

Signature of Senior Official or designee Date

OMB 83-I
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Agency Certification (signature of Assistant Administrator, Deputy Assistant Administrator, Line Office Chief Information Officer,

head of MB staff for L.O.s, or of the Director of a Program or StaffOffice)

Signature Date
signedby Emily Menashes 02/10/2009
Signature of NOAA Clearance Officer
Signature Date
signedby SarahBrabson 02/20/2009
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SUPPORTING STATEMENT
VESSEL MONITORING SYSTEM FOR ATLANTIC HIGHLY MIGRATORY SPECIES
OMB CONTROL NO. 0648-0372

A JUSTIFICATION

1. Explain the circumstances that make the collection of information necessary.

This request is for a renewal of this information collection.

The purpose of this collection of information is to comply with the United States' obligations
under the Atlantic Tunas Convention Act of 1975 (ATCA,; 16 U.S.C. 971), the Secretary of
Commerce’s obligations under the Magnuson-Stevens Fishery Conservation and Management
Act (Magnuson-Stevens Act), other domestic Federal regulations, and the implementing
regulations at 50 CFR part 635.

ATCA requires the Secretary of Commerce to promulgate regulations as necessary and
appropriate to implement measures adopted by the International Commission for the
Conservation of Atlantic Tunas (ICCAT). As a member nation of ICCAT, the United States is
required to collect biological statistics for research purposes (fishing effort and catch) and to
implement a Vessel Monitoring System (VMS) program for vessels in certain fisheries. In
addition to this requirement, the United States, as one of several member nations fishing for
bluefin tuna and swordfish in the Atlantic Ocean, must abide by the specific quotas assigned by
ICCAT. A VMS program is necessary to facilitate enforcement of a fishery closure if the quotas
are reached.

VMS also aids the National Marine Fisheries Service (NMFS) Office of Law Enforcement
(OLE) in monitoring and enforcing closed areas implemented to reduce bycatch of juvenile
swordfish, sharks, sea turtles, and other species necessary to comply with the Marine Mammal
Protection Act, Endangered Species Act, and National Standard 9 (bycatch and bycatch mortality
reduction) of the Magnuson-Stevens Act. There are currently five areas, totaling 158,580 square
nautical miles, which are closed to fishermen fishing for Atlantic highly migratory species
(HMS) with pelagic and bottom longline gear on board. The Northeast Distant (NED) gear
restricted area (approximately 2.6 million square nautical miles) also is monitored year-round
with VMS, and an area off of the Southeast United States is monitored during the North Atlantic
right whale calving season for vessels fishing with shark gillnet gear. Traditional methods of
surveillance by ships and planes would be ineffective in patrolling such large areas. VMS is
designed to automatically report positions on all vessels carrying pelagic longline gear, bottom
longline gear, or shark gillnet gear on board.

An installation and activation checklist must be submitted by the vessel owner to NMFS after
installation of the VMS. Because there are several options for VMS hardware and satellite
communications services provided by third parties that are NMFS approved, NMFS must obtain
information regarding individual vessel VMS installation and service providers to ensure proper
operation of VMS units. NMFS therefore requires that an initial certification and checklist be
returned to NMFS.


http://www.law.cornell.edu/uscode/16/usc_sup_01_16_10_16A.html
http://www.nmfs.noaa.gov/msa2005/docs/MSA_amended_msa%20_20070112_FINAL.pdf
http://www.nmfs.noaa.gov/msa2005/docs/MSA_amended_msa%20_20070112_FINAL.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=1ef7ce511348644cf316ec64a9190cae&rgn=div8&view=text&node=50:8.0.1.1.3.6.1.1&idno=50
http://www.nmfs.noaa.gov/pr/pdfs/laws/mmpa.pdf
http://www.nmfs.noaa.gov/pr/pdfs/laws/mmpa.pdf
http://www.nmfs.noaa.gov/pr/pdfs/laws/esa.pdf

2. Explain how, by whom, how frequently, and for what purpose the information will be
used. If the information collected will be disseminated to the public or used to support
information that will be disseminated to the public, then explain how the collection
complies with applicable NOAA Information Quality Guidelines.

A VMS unit is programmed to report the vessel’s location every hour, 24 hours a day, while the
vessel is away from port. This allows vessels to traverse closed areas or remain at sea after a
fishery has closed as long as they do not commence fishing operations. NMFS uses this
information to reduce costs and improve enforcement of time/area closures, to monitor the fleet
during the closed period, to deter illegal fishing, to increase efficiency of surveillance patrols, to
provide probable cause for obtaining a search warrant in enforcement investigations, and to
support enforcement of other regulations such as closed seasons once a quota has been reached.

The checklist indicates the procedures to be followed by the installers and, upon certification and
return to NMFS, provides the OLE with information about the hardware installed and the
communication service provider that will be used by the vessel operator. Specific information
that links a permitted vessel with a certain transmitting unit and communications service is
necessary to ensure that NMFS will receive automatic position reports properly. In the event that
there are problems, NMFS will have access to a database that links owner information with
installation information. NMFS can then contact the vessel operator and discern whether the
problem is associated with the transmitting hardware or the service provider.

As explained in the preceding paragraphs, the information gathered has utility. NMFS will retain
control over the information and safeguard it from improper access, modification, and
destruction, consistent with National Oceanic and Atmospheric Administration (NOAA)
standards for confidentiality, privacy, and electronic information. See response to Question 10
of this Supporting Statement for more information on confidentiality and privacy. The
information collection is designed to yield data that meet all applicable information quality
guidelines. Although the information collected is not expected to be disseminated directly to the
public, results may be used in scientific, management, technical or general informational
publications. Should NMFS decide to disseminate the information, it will be subject to the
quality control measures and pre-dissemination review pursuant to Section 515 of Public Law
106-554.

3. Describe whether, and to what extent, the collection of information involves the use of
automated, electronic, mechanical, or other technological technigues or other forms of
information technology.

VMS is the best technology available at this time for monitoring vessel locations to aid
enforcement efforts. The integrated Global Positioning System (GPS) provides a near real-time
mechanism for submitting accurate position reports. Some vessel owners, in other fisheries,
have taken advantage of this technology by linking personal computers to the VMS units so that
communications with other vessels and port facilities can be improved. This has personal,
business, and safety advantages for fishermen and may provide a platform for future electronic
logbook reporting of both target and non-target species.


http://www.fws.gov/informationquality/section515.html
http://www.fws.gov/informationquality/section515.html
http://www.fws.gov/informationquality/section515.html

The installation checklist is available over the Internet at
http://www.nmfs.noaa.gov/sfa/hms/Linkpages/reporting_forms.htm. NMFS is considering the
use of electronic submission of the installation checklist (fax or email).

4. Describe efforts to identify duplication.

Position reports, at the start of each fishing set, are required in the HMS logbook, and will
therefore be duplicated. Position reports are not required in the shark fishing vessel logbook
record, and will therefore not be duplicated. However, VMS position reports are automated and
require no action on the part of the vessel operator. If electronic catch reporting is developed in
the future, paper logbooks may become obsolete.

There are no alternate sources of such specific and near real-time vessel location and activity
information. While VMS may be required in other fisheries, fishermen who have purchased a
VMS unit can use it in multiple fisheries and the information is only reported once to
enforcement.

5. If the collection of information involves small businesses or other small entities, describe
the methods used to minimize burden.

All vessels of the United States (U.S.) and their owners that have permits for HMS, i.e.,
swordfish, sharks, and tuna, are considered small entities. Current VMS regulations require
approximately 292 pelagic longline, bottom longline, and shark gillnet vessels to maintain VMS
units at an annual average operation and maintenance cost of approximately $865 ($500/year
maintenance and $1.00/day for position reports). In an attempt to provide vessel owners with
some flexibility, NMFS has published in the Federal Register approvals for four different types
of VMS units from two manufacturers ranging in price from $1,660-2,900, and the option to
choose from two satellite service providers. This provides vessel owners with some flexibility of
choice and helps to minimize costs. Because this requirement is already in place for the fishery,
most active vessels will not need new equipment and will only need to pay for the annual
operation and maintenance costs. Only vessels that are not currently active in the fishery, or in
the case of bottom longline gear, near the closed area, will need to purchase the units.

Vessels that have VMS on board could experience some economic benefits. They will be able to
continue fishing up to the date of a closure and steam back after the closure, as long as they are
not fishing. Arriving in port after a market glut caused by a closure has dissipated would have
significant positive economic benefits. Adverse impacts of mass offloading of the fleet, such as
low prices, and lack of storage and transportation could be avoided as a result of the VMS
program. In addition, current NMFS regulations require fishermen who fish in the South
Atlantic to offload in the South Atlantic when the North Atlantic fishery is closed due to a
regulation that prohibits possession of greater than the incidental catch limit of 15 swordfish
during a closed period. Vessels with a VMS are permitted to transit the North Atlantic with
greater than the incidental catch limit on board, as long as they are South Atlantic fish, caught
when that fishery was open. This saves significant transport and shipping costs that result from
fishermen having to offload South Atlantic swordfish south of 5 degrees N. latitude.

Using VMS to verify the location of a vessel is passive and automatic, requiring no reporting
time on the part of the vessel operator. ICCAT recognizes the developments in satellite-based
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VMS and their possible utility, including better resource management and, thus, more effective
and sustainable use of resources. More specifically, benefits for management include increased
compliance with and enhanced enforcement effectiveness regarding area restrictions, more
timely data regarding fishing effort by areas, and more timely catch reporting. Other possible
benefits of the VMS include increased vessel safety and dependable and confidential
communications, which may improve fleet management.

6. Describe the consequences to the Federal program or policy activities if the collection is
not conducted or is conducted less frequently.

Monitoring and enforcement are essential components of fisheries management. Monitoring
fishing vessels facilitates enforcement of NMFS’ conservation and management regulations by
enabling detection of violations. Monitoring also promotes compliance by having a general
deterrent effect. Lack of proper monitoring and enforcement makes it difficult to gauge the
effectiveness of conservation and management measures. In the case of overfished stocks,
enforcement is necessary to prevent further overfishing and subsequent decline to dangerously
low stock levels. As a practical matter, it is very difficult for enforcement personnel to
effectively monitor the full operational range of the U.S. pelagic longline fleet without having
some method of detecting a vessel’s location. With respect to pelagic longline time/area closures
in particular, the size of the closed areas makes the likelihood of detection through conventional
surveillance methods rather small.

VMS is considered much more accurate than logbooks for reporting geographical distribution of
fishing effort for each trip. Logbooks are submitted by fishermen seven days after offloading
and only provide information regarding the start of a fishing set. Thus, logbooks do not meet the
real-time needs of enforcement and could allow vessels to fish illegally in closed areas without
prosecution. VMS, on the other hand, provides 24 reports each day for the duration of the trip.
This allows enforcement to react immediately if a vessel is found fishing in a closed area.

The use and submission of a checklist is required only for the initial installation or when the
hardware or communications service provider changes. Less frequent reporting would prevent
NMFS and the vessel operator from confirming that the system is functioning properly.

7. Explain any special circumstances that require the collection to be conducted in a
manner inconsistent with OMB quidelines.

VMS will be reporting positions 24 times a day, which is more frequently than Office of
Management and Budget (OMB) guidelines suggest. This frequency is required for the near
real-time and accurate tracking of vessel activities. The requirement for 24 position reports per
day is designed to allow NMFS to distinguish between a vessel that is setting gear, and a vessel
that is traversing a closed area. Fewer reports would indicate that a vessel was in the area but
would not indicate whether the vessel was setting gear or traversing the area. The time burden as
a result of this frequency, however, remains minimal because the position reports are automated
and require no action on the part of the vessel operator.



8. Provide information on the PRA Federal Reqgister Notice that solicited public comments
on the information collection prior to this submission. Summarize the public comments
received in response to that notice and describe the actions taken by the agency in response
to those comments. Describe the efforts to consult with persons outside the agency to
obtain their views on the availability of data, frequency of collection, the clarity of
instructions and recordkeeping, disclosure, or reporting format (if any), and on the data
elements to be recorded, disclosed, or reported.

A Federal Register Notice published on November 6, 2008 (73 FR 66030) solicited public
comments on this collection. No public comments were received.

9. Explain any decisions to provide payments or gifts to respondents, other than
remuneration of contractors or grantees.

No payments or gifts are to be offered as part of this information collection.

10. Describe any assurance of confidentiality provided to respondents and the basis for
assurance in statute, requlation, or agency policy.

All automated position reports received by NMFS will be treated as confidential data in
accordance with the Magnuson-Stevens Act and NOAA Administrative Order 216-100. This
assurance is included in the VMS Certification Form.

11. Provide additional justification for any questions of a sensitive nature, such as sexual
behavior and attitudes, religious beliefs, and other matters that are commonly considered

private.

No questions of a sensitive nature are asked.

12. Provide an estimate in hours of the burden of the collection of information.

A total of 292 vessels are subject to the VMS requirement (Table 1). Based on the number of
limited access permits for swordfish and tuna, an estimated 257 pelagic longline vessels are
subject to the VMS requirement. Based on the number of limited access directed shark permits,
an estimated 30 bottom longline shark fishing vessels and 5 shark gillnet vessels are also subject
to the VMS requirement. Once the VMS is installed, no action is required on the part of the
vessel operator except to turn the system on two hours before leaving port and verifying that the
system is on. Once on, position reports are automatically sent from the VMS on an hourly basis.
NMFS estimates a one-time burden of 5 minutes for completing a VMS installation and
activation checklist during initial installation.

Table 1. Number of Vessels with HMS Limited Access Permits by Gear Type.

Type of Permit | Pelagic Longline | Bottom Longline Gillnet Total
Directed 181 16 202
Incidental 76 14 90
Total 257 30 292



http://www.nmfs.noaa.gov/msa2005/docs/MSA_amended_msa%20_20070112_FINAL.pdf
http://www.corporateservices.noaa.gov/%7Eames/NAOs/Chap_216/naos_216_100.html

Pelagic Longline Vessels:

All pelagic longline vessels participating in HMS fisheries should already have a VMS unit
installed; therefore, the time and expense burden of the one-time installation of 4 hours/vessel,
and the one-time submission of a paper checklist should have already been realized and is not
duplicated in this burden assessment. For the 257 vessels (Table 1) that may be using pelagic
longline gear there will be an annual maintenance of 2 hours/vessel for a total of 514 hours
(257*2=514). The automatic position reports are not considered burden to the respondents.

Directed Shark Bottom Longline Vessels:

All directed and incidental shark bottom longline vessels that require the use of VMS should
already have a VMS unit installed; therefore, the time and expense burden of the one-time
installation of 4 hours/vessel, and the one-time submission of a paper checklist should have
already been realized and is not duplicated in this burden assessment. For the 30 directed shark
bottom vessels (Table 1) there will be an annual maintenance of 2 hours/vessel for a total of 60
hours (30*2=60). As stated above, the automatic position reports are not considered burden to
the respondents.

Directed Shark Gillnet Vessels:

For the 5 shark gillnet vessels (Table 1), all of whom also already have a VMS unit installed,
there will be an annual maintenance of 2 hours/vessel for a total of 10 hours (5*2=10). Again,
the automatic position reports are not considered burden to the respondents.

The total burden for all 292 vessels combined is therefore 584 hours (514 + 60 + 10) and
292 responses (annual maintenance).

13. Provide an estimate of the total annual cost burden to the respondents or record-
keepers resulting from the collection (excluding the value of the burden hours in Question

12 above).

Of the 292 vessels required to have VMS installed, all should have already purchased and
installed their units, so the startup costs for these vessels have not been included in the annual
cost burden estimates. However, communication and maintenance costs, which are ongoing,
have been included for all vessels.

Table 2: Estimated annual cost of VMS position reports by vessel type and repair/
maintenance costs.

Vessel Daily Position Days Cost per Number of | Total Position | Total Repair/ | Total Cost
Type Report Cost reporting Vessel Vessels Reporting Maintenance
(includes 24 per year Cost Costs @ $500
hourly reports)
Pelagic $1 365 $365 257 $93,805 $128,500 $222,305
Longline
Shark $1 212 $212 30 $6360 $15,000 $21,360
Bottom
Longline
Shark $1 137 $137 5 $685 $2,500 $3,185
Gillnet
Totals 292 $100,850 $146,000 $246,850




Total Annual Costs
For pelagic longline vessels: Communications ($365/year), and repair and maintenance costs
($500/year) for the fleet of 257 vessels would total $222,305.

For shark bottom longline vessels: Communications ($212 over the 212 day shark bottom
longline time/area closure) and repair and maintenance costs ($500/year) for the 30 vessels
would total $21,360.

For shark gillnet vessels: Communications ($137 over the 137 day right whale calving period)
and repair and maintenance costs ($500/year) for the 5 vessels would total $3,185.

The total cost for all three fleets combined would be $246,850.

14. Provide estimates of annualized cost to the Federal government.

There would be no significant cost to the Federal government. NMFS is developing an
integrated hardware and tracking system to manage the various VMS programs being developed
for many other U.S. fisheries. Those costs are already covered by current programs of the Office
of Law Enforcement and are extraneous to this collection. Given the current capacity of these
systems, incremental costs specifically attributable to the HMS VMS program are negligible.

15. Explain the reasons for any program changes or adjustments.

The hours and costs are adjusted to reflect the current number of vessels subject to the VMS
requirement (previously, 329, now estimated to be 292), the number of vessels that may have
already purchased and installed VMS equipment (all now have VMS; previously up to 168 still
needed installation), and any changes to VMS equipment and maintenance costs. In addition, we
are no longer counting the automatic position transmission as burden, per recent clarification
from OMB.

Responses have decreased from 2,673,441 to 292, hours have decreased from 1,567 to 584, and
costs have decreased from $406,655 to $246,850. NOTE: when this information collection was
migrated to ROCIS, the costs were rounded off to $407,000, but the actual change in cost is a
decrease of $159,805 rather than $160,150.

16. For collections whose results will be published, outline the plans for tabulation and
publication.

No formal scientific publications based on this program are planned at this time. The data will
be used for enforcement, management reports, and drafting or evaluating fishery management
plan amendments by NMFS. However, subsequent use of the data collected over a series of
years may be included in scientific papers and publications. Position data will remain
confidential and will only be revealed to the public in aggregated form.

17. If seeking approval to not display the expiration date for OMB approval of the
information collection, explain the reasons why display would be inappropriate.

Not applicable.



18. Explain each exception to the certification statement identified in Item 19 of the
OMB 83-I.

There are no exceptions.

B. COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS

This collection does not employ statistical methods.



OMB Control No. 0648-372
Expiration Date: 04/30/2009

Vessel Monitoring Systems Certification Statement
for the Highly Migratory Species Fisheries

INSTRUCTIONS: This Vessel Monitoring Systems (VMS) Certification Statement for the Highly
Migratory Species (HMS) Fisheries is provided by the National Marine Fisheries Service (NOAA
Fisheries) pursuant to the regulatory requirements of 50 C.F.R. § 635.69(a). This certification
statement is applicable for the VMS providers currently approved for use in the HMS shark fisheries.

Installation checklists will be provided and revised if additional VMS providers are approved.
Follow the checklist steps indicated by the vendor for the communications service and transmitting
unit selected. The vessel owner or operator must follow the installation procedures when installing or
re-installing a NOAA Fisheries-approved VMS unit. The vessel owner is responsible for all
installation and activation costs. After completion of the installation and activation, the owner may
confirm that NOAA Fisheries is receiving position reports by calling NOAA Office of Law
Enforcement in St. Petersburg, Florida, at (727) 824-5344, or by sending email to vms@noaa.gov.

The vessel owner must sign the statement certifying compliance with the installation procedures, and
then submit the certification statement to the NOAA Office of Law Enforcement, 263 13" Avenue
South, Suite 109, St. Petersburg, Florida 33701.

Vessel Name: Vessel Doc. Number:

VMS Transmitting Unit Manufacturer:

VMS Communications Service Provider:

Certification:

In accordance with 50 C.F.R. § 635.69(a), as the owner of a vessel participating the HMS Fisheries, |
hereby certify that the VMS system on my vessel has been installed in compliance with applicable
procedures.

Vessel Owner Name:

Vessel Owner Signature: Date:

Under the provisions of the Paperwork Reduction Act of 1995 (PL 104-13) and the Privacy Act of 1974 (PL 93-579), you are advised that disclosure of
the information requested in the Vessel Monitoring System (VMS) certification statement is mandatory for the purpose of managing the Atlantic shark
fisheries. The certification statement is used to ensure proper operation of the VMS unit. Reporting burden for the collection of information is estimated
to average 4 hours per installation, including time for reviewing instructions, searching existing data sources, gathering and maintaining data needed, and
completing and reviewing the information. The burden for submission of this certification statement is estimated at 5 minutes per response.
Confidentiality of the information provided will be treated in accordance with NOAA Administrative Order 216-100. It is the policy of the National
Marine Fisheries Service not to release confidential data, other than in aggregate form, as the MSA protects the confidentiality of those submitting data.
Whenever data are requested, NMFS ensures the information identifying the pecuniary business activity of a particular individual is not identified. This
information collection has been issued a valid OMB control number, and is subject to the requirements of the Paperwork Reduction Act and penalties
associated with non-compliance. Send comments regarding this burden estimate or suggestions for reducing this burden to: NMFS, Office of Law
Enforcement, 8484 Georgia Avenue, Suite 415, Silver Spring, MD 20910.



OMB Control No. 0648-0372
Expiration Date: 04/30/2009

Vessel Monitoring Systems Installation and Activation Checklist
for the Highly Migratory Species Pelagic Longline Fisheries

INSTRUCTIONS: This Vessel Monitoring Systems (VMS) Installation and Activation Checklist for
the Highly Migratory Species (HMS) Pelagic Longline Fisheries is provided by the National Marine
Fisheries Service (NMFS) pursuant to the regulatory requirements of 50 C.F.R. " 635.69(d). The
vessel owner or operator must follow the indicated procedures when installing or re-installing an
NMFS-approved VMS unit.

This checklist is applicable for the listed VMS providers currently approved for use in the HMS
fisheries. Revised checklists will be provided if additional VMS providers are approved. Follow the
particular checklist steps for the communications service and transmitting unit selected by the vessel
owner. The vessel owner is responsible for all installation and activation costs. After completion of
the installation and activation, the owner may confirm that the National Oceanic and Atmospheric
Administration (NOAA) is receiving position reports by calling the NOAA OLE in St. Petersburg,
Florida, at (727) 570-5344, or by sending email to vms@noaa.gov.

INSTALLATION AND ACTIVATION CHECKLIST

1. Consult the “Vessel Monitoring System; List of Approved Mobile Transmitting Units and
Communications Service Providers,” published as a Notice in the Federal Register at 64 Fed.
Reg. 48,988 (9/9/99), for the list of approved transmitting units and communications service
providers. The list of approved units/providers is available from NMFS by calling 727-570-5344
or by obtaining the Federal Register Notice from the Internet at::
http://www.access.gpo.gov/su_documents/aces/aces140.html

2. If you already have an INMARSAT-C transmitting unit, continue to the next step. If not, go to Step
4.

3. If you have an INMARSAT-C transmitting unit that is the same make and model as the approved
units, in order to qualify this unit for use in VMS, ensure the unit is functionally equivalent to the
approved unit.

This requires you to upgrade the version of software and firmware for the unit, and/or
reconfigure the message settings (unit parameters and menu options).

Contact the VMS provider for your make and model and upgrade your unit. After the
provider performs the upgrade, go to Step 13. If you do not get an upgrade, continue to the
next step.

4. Purchase new equipment and services for VMS.

Contact the entity(s) identified in the Notice under “VMS PROVIDER ADDRESSES” for
information.

Identify yourself to the providers as participating in the “Highly Migratory Species VMS” to
obtain the product information, pricing, unit configuration, and service options for VMS.

5. Determine the transmitting unit and communications service provider that best suit your needs.

Select which satellite system to use for the fishing vessel’'s VMS, the Argos or the
INMARSAT-C.

If you select Argos, continue to the next step. If you select INMARSAT-C, go to Step 7.

6. Contact the Argos provider to purchase the transmitting unit and establish communications
service.



This includes applying for subscriber services, establishing credit,and setting up a billing
account for ongoing communications charges.

The Argos provider will configure the unit to be ready for VMS (VMS message settings and
satellite operations), and then ship the unit.

Note important, identifying information such as the Argos system ID number, unit serial
number, and the user name and password to access your private position information. Go to
Step 13.

7. Choose INMARSAT-C providers: one for the transmitting unit, and one for communications
services.

The NOAA VMS is designed so that the fisherman has free choice of any combination of
type-approved INMARSAT-C options.

Do the next two steps, Steps 8 and 9, in any order; then go to Step 10.

8. Choose the INMARSAT-C communications service provider you prefer and establish a service
contract.

This includes applying for subscriber services, establishing credit, and setting up a billing
account for ongoing communications charges.

If applicable, record the important, identifying information, such as a user name and
password to access your private position information and your transmitting unit, and the
INMARSAT-C email address of your unit.

9. Choose the INMARSAT-C transmitting unit you prefer.
If you purchase a Thrane & Thrane TT3022D, request part number “NMFS”.

If you purchase a Trimble Galaxy TNL7005, request part number P/N 17760-45. Or, if you
purchase a Trimble Galaxy Courier TNL8005, request P/N 30090-45.
The Thrane & Thrane provider initially will mail you only the form known as the INMARSAT
Service Activation Request Form (SARF).
The Trimble manufacturer will enclose the SARF, together with its shipment of a unit that has
been appropriately configured for VMS message settings.

9. Register your transmitting unit for INMARSAT-C use, following these steps.
Fill out the SARF form referred to in the above step.
Fax or mail the SARF to the “routing organization” indicated on the form for U.S.-flagged
vessels.
Enclose proof of the fishing vessel-s “ship radio license” (copy of FCC Form 506) with the
SARF.
When the SARF is processed, you will be given an “INMARSAT Number” (also known as
“IMN” or “Mobile Number”).
This number uniquely identifies your unit within the INMARSAT system, similar to a
telephone number. Note this number.

10. If you purchased a Thrane & Thrane unit, go to the next step. If you purchased a Trimble unit,

go to Step 13.
11. Contact your Thrane & Thrane provider and inform him of your INMARSAT Number and the
communications service provider company name you have chosen (in Step 8).

The Thrane & Thrane provider will configure the unit to be ready for VMS (VMS message
settings and satellite operations), and then ship the unit.

12. Install the transmitting unit and antenna according to the installation instructions contained in the
manual supplied by the manufacturer, or contact a marine electronics specialist or dealer to
install the unit. (Also see Step 14.)



13. Run the cable connecting the unit in the wheelhouse to the antenna mounted outside, through a
solid, immovable and permanent part of the vessel such as a bulkhead, deck, or console.

14. Turn on the power to the vessel transceiver.
If you purchased a Trimble unit, continue to the next step. If not, go to Step 17.
15. In order to configure the Trimble unit for satellite operations, contact your communications
service provider.
Have Customer Service download pre-determined NMFS position report and broadcast
commands (“DNIDs”) from their control center to the vessel transceiver via satellite. These

commands will set up and start the VMS position reporting between your INMARSAT
Number and NOAA OLE.

Make sure the Customer Service performs this step twice, for each of INMARSAT Ocean
Areas, Atlantic East and Atlantic West.
16. Confirm, by phone, with your communications service provider's Customer Service that periodic
position reports are now automatically being sent to NOAA OLE.

17. The vessel owner must sign the statement certifying compliance with the installation procedures
of the above steps, then submit the certified checklist to the Office for Law Enforcement (OLE),
National Oceanic and Atmospheric Administration NMFS, 9721 Executive Center Drive North,
Suite 130, St. Petersburg, Florida 33702.

Vessel Name: HMS Permit Number:

VMS Transmitting Unit Manufacturer:

VMS Communications Service Provider:

Certification:

In accordance with 50 C.F.R. * 635.69(d), as the owner of a vessel participating in the Highly
Migratory Species Pelagic Longline Fisheries, | hereby certify that the VMS system on my vessel has
been installed in compliance with the applicable procedures of this checklist.

Vessel Owner Name:

Vessel Owner Signature: Date:

Under the provisions of the Paperwork Reduction Act of 1995 (PL 104-13) and the Privacy Act of 1974 (PL 93-579), you are advised that disclosure of the information
requested in the Vessel Monitoring System (VMS) checklist is mandatory for the purpose of managing the Atlantic Pelagic Longline fishery. The checklist information is
used to ensure proper operation of the VMS unit. Reporting burden for the collection of information is estimated to average 4 hours per installation, including time for
reviewing instructions, searching existing data sources, gathering and maintaining data needed, and completing and reviewing the information. The burden for submission of
this checklist is estimated at 5 minutes per response. Confidentiality of the information provided will be treated in accordance with NOAA Administrative Order 216-100.

It is the policy of the National Marine Fisheries Service not to release confidential data, other than in aggregate form, as the Magnuson Act protects (in perpetuity) the
confidentiality of those submitting data. Whenever data are requested, the NMFS ensures that information identifying the pecuniary business activity of a particular
individual is not identified. Because you have been provided with a currently valid OMB control number for a collection of information subject to the requirements of the
Paperwork Reduction Act, you are required to respond to, or be subject to penalty for failing to comply with, this collection of information. Send comments regarding this
burden estimate or suggestions for reducing this burden to: NMFS, Office of Law Enforcement, 8484 Georgia Avenue, Suite 415, Silver Spring, MD 20910.



TITLE 16--CONSERVATION
CHAPTER 16A--ATLANTIC TUNAS CONVENTION
Sec. 971. Definitions

For the purpose of this chapter--

(1) The term ~~“Convention®™" means the International Convention for the Conservation of Atlantic Tunas,
signed at Rio de Janeiro May 14, 1966, including any amendments or protocols which are or become effective for
the United States.

(2) The term ~~Commission™" means the International Commission for the Conservation of Atlantic Tunas
provided for in article 111 of the Convention.

(3) The term ~~“conservation recommendation®® means any recommendation of the Commission made pursuant to
Article V111 of the Convention and acted upon favorably by the Secretary of State under section 971c(a) of this
title.

(4) The term ~~Council™" means the Council established within the International Commission for the
Conservation of Atlantic Tunas pursuant to article V of the Convention.

(5) The term ~“exclusive economic zone"" means an exclusive economic zone as defined in section 1802 of
this title.

(6) The term ~~fishing"" means the catching, taking, or fishing for or the attempted catching, taking,
or fishing for any species of fish covered by the Convention, or any activities in support thereof.

(7) The term ~~fishing vessel™" means any vessel engaged in catching fish or processing or transporting
fish loaded on the high seas, or any vessel outfitted for such activities.

(8) The term ~~“Panel™" means any panel established by the Commission pursuant to article VI of the
Convention.

(9) The term ~“person™" means every individual, partnership, corporation, and association subject to the
jJurisdiction of the United States.

(10) The term ~~Secretary™" means the Secretary of Commerce.
(11) The term ~~“State"" includes each of the States of the

United States, the District of Columbia, the Commonwealth of Puerto Rico, and the territories and
possessions of the United States.

(Pub. L. 94-70, Sec. 2, Aug. 5, 1975, 89 Stat. 385; Pub. L. 94-265, title 1V, Sec. 405(a), Apr. 13, 1976, 90
Stat. 361; Pub. L. 95-33, Sec. 2, May 26, 1977, 91 Stat. 173; Pub. L. 104-43, title 111, Sec. 303(1), (2), Nov.
3, 1995, 109 Stat. 384; Pub. L. 105-384, title 11, Sec. 202(b)(1)(A), (F), Nov. 13, 1998, 112 Stat. 3452, 3453.)

Amendments

1998--Pars. (4), (5)- Pub. L. 105-384 renumbered par. (4) defining ~“exclusive economic zone"" as par. (5)
and made technical amendment to reference in original act which appears in text as reference to section 1802 of
this title.

1995--Par. (3). Pub. L. 104-43, Sec. 303(1), added par. (3). Former par. (3) redesignated (4). Par. (4).
Pub. L. 104-43, Sec. 303(2), added par. (4) defining ~“exclusive economic zone"". Former par. (4) redesignated
).

Pub. L. 104-43, Sec. 303(1), redesignated par. (3) defining ~“Council™® as (4).

Par. (5). Pub. L. 104-43, Sec. 303(2), struck out par. (5) which read as follows: ~“The term ~fisheries
zone® means the waters included within a zone contiguous to the territorial sea of the United States, of

which the inner boundary is a line coterminous with the seaward boundary of each coastal State, and the outer
boundary is a line drawn in such a manner that each point on it is two hundred nautical miles from the

baseline from which the territorial sea is measured; or similar zones established by other parties to the
Convention to the extent that such zones are recognized by the United States.*"*

Pub. L. 104-43, Sec. 303(1), redesignated par. (4) as (5). Former par. (5) redesignated (6).
Pars. (6) to (11). Pub. L. 104-43, Sec. 303(1), redesignated pars. (56) to (10) as (6) to (11), respectively.

1977--Par. (4). Pub. L. 95-33 struck out the comma between ~~zone"" and ~~contiguous®™®, substituted ~~two
hundred®® for ~~200"", and substituted a semicolon for a comma after ~"is measured”".

1976--Par. (4). Pub. L. 94-265, which directed the substitution of ~~“the waters included within a zone,
contiguous to the territorial sea of the United States, of which the inner boundary is a line coterminous with
the seaward boundary of each coastal state, and the outer boundary is a line drawn in such a manner that each
point on it is 200 nautical miles from the baseline from which the territorial sea is measured,"" for ~“the
fisheries zone established pursuant to the Act of October 14, 1966 (80 Stat. 908; 16 U.S.C. 1091-1094)"", was
executed by making the substitution for ~“the entire zone established by the United States under the Act of
October 14, 1966 (80 Stat. 908; 16 U.S.C. 1091-1094)"", to reflect the probable intent of Congress.



Effective Date of 1976 Amendment

Section 405(b) of Pub. L. 94-265 provided that the amendment made by section 405(a) of Pub. L. 94-265 to
this section was to take effect Mar. 1, 1977, prior to the general amendment of title IV of Pub. L. 94-265 by
Pub. L. 104-297.

Short Title of 1995 Amendment

Section 301 of title 111 of Pub. L. 104-43 provided that: ~"This title [enacting sections 971j and 971k of
this title, amending this section and sections 971b, 971c to 971e, 971h, and 971i of this title, and enacting
provisions set out as a note under section 971c of this title] may be cited as the “Atlantic Tunas Convention
Authorization Act of 1995"_%*¢

Short Title

Section 1 of Pub. L. 94-70 provided: ~"That this Act [enacting this chapter and provisions set out below]
may be cited as the “Atlantic Tunas Convention Act of 1975".""

Separability

Pub. L. 94-70, Sec. 13, formerly Sec. 11, Aug. 5, 1975, 89 Stat. 394; renumbered Sec. 13, Pub. L. 105-384,
title 11, Sec. 202(b)(1)(D), Nov. 13, 1998, 112 Stat. 3452, provided that: ~"If any provision of this Act [this
chapter] or the application of such provision to any circumstance or persons shall be held invalid, the validity
of the remainder of the Act and the applicability of such provision to other circumstances or persons shall not
be affected thereby.""

Sec. 971a. Commissioners
(a) Appointment and number; selection of Chairman; rules of procedure; term

(1) The United States shall be represented by not more than three Commissioners who shall serve as delegates
of the United States on the Commission, and who may serve on the Council and Panels of the Commission as
provided for in the Convention. Such Commissioners shall be appointed by and serve at the pleasure of the
President. Not more than one such Commissioner shall be a salaried employee of any State or political
subdivision thereof, or the Federal Government. Individuals serving as such Commissioners shall not be
considered to be Federal employees while performing such service, except for purposes of injury compensation or
tort claims liability as provided in chapter 81 of title 5 and chapter 171 of title 28. The Commissioners shall
be entitled to select a Chairman and to adopt such rules of procedure as they find necessary.

(2) Of the Commissioners appointed under paragraph (1) who are not governmental employees--

(A) one shall be appointed from among individuals with knowledge and experience regarding commercial
fishing in the Atlantic Ocean, Gulf of Mexico, or Caribbean Sea; and

(B) one shall be appointed from among individuals with knowledge and experience regarding recreational
fishing in the Atlantic Ocean, Gulf of Mexico, or Caribbean Sea.

(3)(A) The term of a Commissioner shall be three years.

(B) An individual appointed in accordance with paragraph (2) shall not be eligible to serve more than two
consecutive terms as a Commissioner.

(b) Alternate Commissioners

The Secretary of State, in consultation with the Secretary, may designate from time to time and for periods
of time deemed appropriate Alternate United States Commissioners to the Commission. Any Alternate United States
Commissioner may exercise at any meeting of the Commission, Council, any Panel, or the advisory committee
established pursuant to section 971b of this title, all powers and duties of a United States Commissioner in the
absence of any Commissioner appointed pursuant to subsection (a) of this section for whatever reason. The number
of such Alternate United States Commissioners that may be designated for any such meeting shall be limited to
the number of United States Commissioners appointed pursuant to subsection (a) of this section who will not be
present at such meeting.

(c) Compensation

The United States Commissioners or Alternate Commissioners, although officers of the United States while so
serving, shall receive no compensation for their services as such Commissioners or Alternate Commissioners.

(d) Travel expenses

(1) The Secretary of State shall pay the necessary travel expenses of United States Commissioners, Alternate
United States Commissioners, and authorized advisors in accordance with the Federal Travel Regulations and
sections 5701, 5702, 5704 through 5708, and 5731 of title 5.

(2) The Secretary may reimburse the Secretary of State for amounts expended by the Secretary of State under
this subsection.

(e) Sense of Congress regarding fish habitat

It is the sense of the Congress that the United States Commissioners should seek to include ecosystem
considerations in fisheries management, including the conservation of fish habitat.

(Pub. L. 94-70, Sec. 3, Aug. 5, 1975, 89 Stat. 385; Pub. L. 101-627, title 11, Secs. 201(a), 203, Nov. 28, 1990,
104 Stat. 4459, 4460; Pub. L. 106-562, title 111, Sec. 303, Dec. 23, 2000, 114 Stat. 2806; Pub. L. 109-479,
title IV, Sec. 405(c), Jan. 12, 2007, 120 Stat. 3633.)



Amendments
2007--Subsec. (e). Pub. L. 109-479 added subsec. (e).

2000--Subsec. (a)(1). Pub. L. 106-562 inserted before last sentence "~ Individuals serving as such
Commissioners shall not be considered to be Federal employees while performing such service, except for purposes
of injury compensation or tort claims liability as provided in chapter 81 of title 5 and chapter 171 of title
28.""

1990--Subsec. (a). Pub. L. 101-627, Sec. 201(a), designated existing provisions as par. (1) and added pars.
(2) and (3).-

Subsec. (d). Pub. L. 101-627, Sec. 203, added subsec. (d). Limitations on Appointments of Commissioners;
Application to Current

Commissioners
Section 201(b) of title 11 of Pub. L. 101-627 provided that:

7 (1) Paragraph (2) of section 3(a) of the Atlantic Tunas Convention Act of 1975 (16 U.S.C. 97l1la(a)), as
added by this section, shall not apply to reappointment of an individual as a United States Commissioner of the
International Commission for the Conservation of Atlantic Tunas (hereinafter in this title [enacting section
971b-1 of this title, amending this section and sections 971b, 971d, and 971h of this title, and enacting
provisions set out as a note below] referred to as a ~Commissioner®) if that individual is serving in that
position on the date of enactment of this Act [Nov. 28, 1990].

“7(2) An individual serving a term as a Commissioner on the date of enactment of this Act shall not, by
reason of that term of service, be ineligible under paragraph (3)(B) of section 3(a) of the Atlantic Tunas
Convention Act of 1975 (16 U.S.C. 971a(a)), as added by this section, for reappointment as a Commissioner.""

Termination of Current Terms and Completion of Pending Appointments

Section 202 of Pub. L. 101-627 provided that: ~"The term as Commissioner of each individual serving in that
position on the date of enactment of this Act [Nov. 28, 1990] shall terminate March 1, 1991. Not later than that
date, the President shall complete appointment (or reappointment) of individuals to serve as Commissioners on
and after that date.""

Sec. 971b. Advisory committee
(a) There is established an advisory committee which shall be composed of--

(1) not less than five nor more than twenty individuals appointed by the United States Commissioners who
shall select such individuals from the various groups concerned with the fisheries covered by the Convention;
and

(2) the chairmen (or their designees) of the New England, Mid-Atlantic, South Atlantic, Caribbean, and
Gulf Fishery Management Councils established under section 302(a) of the Magnuson-Stevens Fishery Conservation
and Management Act (16 U.S.C. 1852(a)). Each member of the advisory committee appointed under paragraph (1)

shall serve for a term of two years and shall be eligible for reappointment. Members of the advisory committee
may attend all public meetings of the Commission, Council, or any Panel and any other meetings to which they are
invited by the Commission, Council, or any Panel. The advisory committee shall be invited to attend all
nonexecutive meetings of the United States Commissioners and at such meetings shall be given opportunity to
examine and to be heard on all proposed programs of investigation, reports, recommendations, and regulations of
the Commission. Members of the advisory committee shall receive no compensation for their services as such
members. The Secretary and the Secretary of State may pay the necessary travel expenses of members of the
advisory committee in accordance with the Federal Travel Regulations and sections 5701, 5702, 5704 through 5708,
and 5731 of title 5.

(b)) A majority of the members of the advisory committee shall constitute a quorum, but one or more such
members designated by the advisory committee may hold meetings to provide for public participation and to
discuss measures relating to the United States implementation of Commission recommendations.

(2) The advisory committee shall elect a Chairman for a 2-year term from among its members.

(3) The advisory committee shall meet at appropriate times and places at least twice a year, at the call of
the Chairman or upon the request of the majority of its voting members, the United States Commissioners, the
Secretary, or the Secretary of State. Meetings of the advisory committee, except when in executive session,
shall be open to the public, and prior notice of meetings shall be made public in a timely fashion.

(4)(A) The Secretary shall provide to the advisory committee in a timely manner such administrative and
technical support services as are necessary for the effective functioning of the committee.

(B) The Secretary and the Secretary of State shall furnish the advisory committee with relevant information
concerning fisheries and international fishery agreements.

(5) The advisory committee shall determine its organization, and prescribe its practices and procedures for
carrying out its functions under this chapter, the Magnuson-Stevens Fishery Conservation and Management Act (16
U.S.C. 1801 et seq.), and the Convention. The advisory committee shall publish and make available to the public
a statement of its organization, practices, and procedures.

(6) The advisory committee shall, to the maximum extent practicable, consist of an equitable balance among
the various groups concerned with the fisheries covered by the Convention and shall not be subject to the
Federal Advisory Committee Act (5 U.S.C. App.)-

(Pub. L. 94-70, Sec. 4, Aug. 5, 1975, 89 Stat. 386; Pub. L. 96-339, Sec. 1(1), Sept. 4, 1980, 94 Stat. 1069;
Pub. L. 96-561, title Il, Sec. 238(b), Dec. 22, 1980, 94 Stat. 3300; Pub. L. 101-627, title 11, Sec. 204, Nov.



28, 1990, 104 Stat. 4460; Pub. L. 104-43, title Il1l1, Sec. 304, Nov. 3, 1995, 109 Stat. 384; Pub. L. 105-384,
title 11, Sec. 202(b)(1)(F), Nov. 13, 1998, 112 Stat. 3453.)

References in Text

The Magnuson-Stevens Fishery Conservation and Management Act, referred to in subsec. (b)(5), is Pub. L. 94-
265, Apr. 13, 1976, 90 Stat. 331, as amended, which is classified principally to chapter 38 (Sec. 1801 et seq.)
of this title. For complete classification of this Act to the Code, see Short Title note set out under section
1801 of this title and Tables.

The Federal Advisory Committee Act, referred to in subsec. (b)(6), is Pub. L. 92-463, Oct. 6, 1972, 86 Stat.
770, as amended, which is set out in the Appendix to Title 5, Government Organization and Employees.

Amendments

1998--Subsecs. (a)(2), (b)(5). Pub. L. 105-384 substituted ~~Magnuson-Stevens Fishery"" for ~~Magnuson
Fishery™".

1995--Pub. L. 104-43 designated existing provisions as subsec. (a) and added subsec. (b).

1990--Pub. L. 101-627 amended last sentence generally. Prior to amendment, last sentence read as follows:
~70n approval by the United States Commissioners--

“T(A) if not more than three members of the advisory committee are designated by the committee to attend
any meeting of the Commission, Council, or advisory committee, or of any Panel, each of such members shall be
paid for his actual transportation expenses and per diem incident to his attendance; and

“7(B) in any case in which more than three members are designated by the advisory committee to attend
any such meeting, each such member to whom subparagraph (A) does not apply may be paid for his actual
transportation expenses and per diem incident to his attendance.""

1980--Pub. L. 96-339 incorporated existing provision in par. designated (1), added par. (2), redesignated as
subpars. (A) and (B) former pars. (1) and (2), substituted in subpar. (B) reference to ~“subparagraph (A)"" for
T Tparagraph (1)"", and made specific reference to appointment of committee member under paragraph (1). Par. (2).
Pub. L. 96-561 substituted ~~Magnuson Fishery Conservation and Management Act"" for ~~Fishery Conservation and
Management Act of 19767 ".

Effective Date of 1980 Amendment

Section 238(b) of Pub. L. 96-561 provided that the amendment made by that section is effective 15 days after
Dec. 22, 1980.

Sec. 971b-1. Species Working Groups

The United States Commissioners may establish species working groups for the purpose of providing advice and
recommendations to the Commissioners and the advisory committee on matters relating to the conservation and
management of any highly migratory species covered by the Convention. Any species working group shall consist of
no more than seven members of the advisory committee and no more than four scientific or technical personnel, as
considered necessary by the Commissioner.

(Pub. L. 94-70, Sec. 4A, as added Pub. L. 101-627, title Il, Sec. 205, Nov. 28, 1990, 104 Stat. 4460.)
Sec. 971c. Authority Of Secretary Of State; Cooperative Enforcement Agreements
(a) Recommendations from Commission

The Secretary of State is authorized to receive on behalf of the United States, reports, requests, and other
communications of the Commission, and to act thereon directly or by reference to the appropriate authorities.
The Secretary of State, with the concurrence of the Secretary and, for matters relating to enforcement, the
Secretary of the department in which the Coast Guard is operating, is authorized to take appropriate action on
behalf of the United States with regard to recommendations received from the Commission pursuant to article VIII
of the Convention. The Secretary and, when appropriate, the Secretary of the department in which the Coast Guard
is operating, shall inform the Secretary of State as to what action he considers appropriate within five months
of the date of the notification of the recommendation from the Commission, and again within forty-five days of
the additional sixty-day period provided by the Convention if any objection is presented by another contracting
party to the Convention, or within thirty days of the date of the notification of an objection made within the
additional sixty-day period, whichever date shall be the later. After any notification from the Commission that
an objection of the United States is to be considered as having no effect, the Secretary shall inform the
Secretary of State as to what action he considers appropriate within forty-five days of the sixty-day period
provided by the Convention for reaffirming objections. The Secretary of State shall take steps under the
Convention to insure that a recommendation pursuant to article VIII of the Convention does not become effective
for the United States prior to its becoming effective for all contracting parties conducting fisheries affected
by such recommendation on a meaningful scale in terms of their effect upon the success of the conservation
program, unless he determines, with the concurrence of the Secretary, and, for matters relating to enforcement,
the Secretary of the department in which the Coast Guard is operating, that the purposes of the Convention would
be served by allowing a recommendation to take effect for the United States at some earlier time.

(b) Enforcement agreements

The Secretary of State, in consultation with the Secretary and the Secretary of the department in which the
Coast Guard is operating, is authorized to enter into agreements with any contracting party, pursuant to
paragraph 3 of article IX of the Convention, relating to cooperative enforcement of the provisions of the
Convention, recommendations in force for the United States and such party or parties under the Convention, and
regulations adopted by the United States and such contracting party or parties pursuant to recommendations of
the Commission. Such agreements may authorize personnel of the United States to enforce measures under the
Convention and under regulations of another party with respect to persons under that party®s jurisdiction, and
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may authorize personnel of another party to enforce measures under the Convention and under United States
regulations with respect to persons subject to the jurisdiction of the United States. Enforcement under such an
agreement may not take place within the territorial seas or exclusive economic zone of the United States. Such
agreements shall not subject persons or vessels under the jurisdiction of the United States to prosecution or
assessment of penalties by any court or tribunal of a foreign country.

(Pub. L. 94-70, Sec. 5, Aug. 5, 1975, 89 Stat. 386; Pub. L. 104-43, title 111, Sec. 303(3), Nov. 3, 1995, 109
Stat. 384; Pub. L. 105-384, title 11, Sec. 202(b)(1)(B), Nov. 13, 1998, 112 Stat. 3452.)

Amendments

1998--Subsec. (b). Pub. L. 105-384 directed amendment identical to amendment by Pub. L. 104-43. See 1995
Amendment note below.

1995--Subsec. (b). Pub. L. 104-43 substituted ~“exclusive economic zone"" for ~~fisheries zone"" after
““territorial seas or"" in third sentence.

Transfer of Functions

For transfer of authorities, functions, personnel, and assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relating thereto, to the Department of Homeland Security, and
for treatment of related references, see sections 468(b), 551(d), 552(d), and 557 of Title 6, Domestic Security,
and the Department of Homeland Security Reorganization Plan of November 25, 2002, as modified, set out as a note
under section 542 of Title 6.

Management of Atlantic Yellowfin Tuna

Section 309(b) of Pub. L. 104-43, as amended by Pub. L. 104-297, title 1V, Sec. 406, Oct. 11, 1996, 110
Stat. 3621, provided that: ~“Not later than July 1, 1997, the Secretary of Commerce shall implement the
recommendations of the International Commission for the Conservation of Atlantic Tunas regarding yellowfin tuna
made pursuant to Article VIII of the International Convention for the Conservation of Atlantic Tunas and acted
upon favorably by the Secretary of State under section 5(a) of the Atlantic Tunas Convention Act of 1975 (16
U.S.C. 971c(a))-""

Sec. 971d. Administration

(a) Regulations; cooperation with other parties to Convention; utilization of personnel, services, and
facilities for enforcement

The Secretary is authorized and directed to administer and enforce all of the provisions of the Convention,
this chapter, and regulations issued pursuant thereto, except to the extent otherwise provided for in this
chapter. In carrying out such functions the Secretary is authorized and directed to adopt such regulations as
may be necessary to carry out the purposes and objectives of the Convention and this chapter, and with the
concurrence of the Secretary of State, he may cooperate with the duly authorized officials of the government of
any party to the Convention. In addition, the Secretary may utilize, with the concurrence of the Secretary of
the department in which the Coast Guard is operating insofar as such utilization involves enforcement at sea,
with or without reimbursement and by agreement with any other Federal department or agency, or with any agency
of any State, the personnel, services, and facilities of that agency for enforcement purposes with respect to
any vessel in the exclusive economic zone, or wherever found, with respect to any vessel documented under the
laws of the United States, and any vessel numbered or otherwise licensed under the laws of any State. When so
utilized, such personnel of the States of the United States are authorized to function as Federal law
enforcement agents for these purposes, but they shall not be held and considered as employees of the United
States for the purposes of any laws administered by the Director of the Office of Personnel Management.

(b) Primary enforcement responsibility

Enforcement activities at sea under the provisions of this chapter for fishing vessels subject to the
Jurisdiction of the United States shall be primarily the responsibility of the Secretary of the department in
which the Coast Guard is operating, in cooperation with the Secretary and the United States Customs Service. The
Secretary after consultation with the Secretary of the department in which the Coast Guard is operating, shall
adopt such regulations as may be necessary to provide for procedures and methods of enforcement pursuant to
article IX of the Convention.

(c) Regulations and other measures to carry out Commission recommendations

(1) (A) Upon favorable action by the Secretary of State under section 971c(a) of this title on any
recommendation of the Commission made pursuant to article VIII of the Convention, the Secretary shall
promulgate, pursuant to this subsection, such regulations as may be necessary and appropriate to carry out such
recommendation.

(B) Not later than June 30, 1991, the Secretary shall promulgate any additional regulations necessary to
ensure that the United States is in full compliance with all recommendations made by the Commission that have
been accepted by the United States and with other agreements under the Convention between the United States and
any nation which is a party to the Convention.

(C) Regulations promulgated under this paragraph shall, to the extent practicable, be consistent with
fishery management plans prepared and implemented under the Magnuson-Stevens Fishery Conservation and Management
Act (16 U.S.C. 1801 et seq.)-

(2) To promulgate regulations referred to in paragraph (1) of this subsection, the Secretary shall publish
in the Federal Register a general notice of proposed rulemaking and shall afford interested persons an
opportunity to participate in the rulemaking through (A) submission of written data, views, or arguments, and
(B) oral presentation at a public hearing. Such regulations shall be published in the Federal Register and shall
be accompanied by a statement of the considerations involved in the issuance of the regulations, and by a
statement, based on inquiries and investigations, assessing the nature and effectiveness of the measures for the
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implementation of the Commission®s recommendations which are being or will be carried out by countries whose
vessels engage in fishing the species subject to such recommendations within the waters to which the Convention
applies. After publication in the Federal Register, such regulations shall be applicable to all vessels and
persons subject to the jurisdiction of the United States on such date as the Secretary shall prescribe. The
Secretary shall suspend at any time the application of any such regulation when, after consultation with the
Secretary of State and the United States Commissioners, he determines that fishing operations in the Convention
area of a contracting party for whom the regulations are effective are such as to constitute a serious threat to
the achievement of the Commission®s recommendations.

(3) The regulations required to be promulgated under paragraph (1) of this subsection may--
(A) select for regulation one or more of the species covered by the Convention;
(B) divide the Convention waters into areas;
(C) establish one or more open or closed seasons as to each such area;

(D) limit the size of the fish and quantity of the catch which may be taken from each area within any
season during which Ffishing is allowed;

(E) limit or prohibit the incidental catch of a regulated species which may be retained, taken,
possessed, or landed by vessels or persons fishing for other species of fish;

(F) require records of operations to be kept by any master or other person in charge of any fishing
vessel ;

(G) require such clearance certificates for vessels as may be necessary to carry out the purposes of the
Convention and this chapter;

(H) require proof satisfactory to the Secretary that any fish subject to regulation pursuant to a
recommendation of the Commission offered for entry into the United States has not been taken or retained
contrary to the recommendations of the Commission made pursuant to article V111 of the Convention which have
been adopted as regulations pursuant to this section;

(1) require any commercial or recreational fisherman to obtain a permit from the Secretary and report
the quantity of the catch of a regulated species;

(J) require that observers be carried aboard fishing vessels for the purpose of providing statistically
reliable scientific data; and

(K) impose such other requirements and provide for such other measures as the Secretary may determine
necessary to implement any recommendation of the Convention or to obtain scientific data necessary to accomplish
the purpose of the Convention; except that no regulation promulgated under this section may have the effect of
increasing or decreasing any allocation or quota of fish or fishing mortality level to the United States agreed
to pursuant to a recommendation of the Commission.

(4) Upon the promulgation of regulations provided for in paragraph (3) of this subsection, the Secretary
shall promulgate, with the concurrence of the Secretary of State and pursuant to the procedures prescribed in
paragraph (2) of this subsection, additional regulations which shall become effective simultaneously with the
application of the regulations provided for in paragraph (3) of this subsection, which prohibit--

(A) the entry into the United States of fish in any form of those species which are subject to
regulation pursuant to a recommendation of the Commission and which were taken from the Convention area in such
manner or in such circumstances as would tend to diminish the effectiveness of the conservation
recommendations of the Commission; and

(B) the entry into the United States, from any country when the vessels of such country are being used
in the conduct of fishing operations in the Convention area in such manner or in such circumstances as would
tend to diminish the effectiveness of the conservation recommendations of the Commission, of fish in any form
of those species which are subject to regulation pursuant to a recommendation of the Commission and which were
taken from the Convention area.

(5) In the case of repeated and flagrant fishing operations in the Convention area by the vessels of any
country which seriously threaten the achievement of the objectives of the Commission®s recommendations, the
Secretary with the concurrence of the Secretary of State, may by regulations promulgated pursuant to paragraph
(2) of this subsection prohibit the entry in any form from such country of other species covered by the
Convention as may be under investigation by the Commission and which were taken in the Convention area. Any such
prohibition shall continue until the Secretary is satisfied that the condition warranting the prohibition no
longer exists, except that all fish in any form of the species under regulation which were previously prohibited
from entry shall continue to be prohibited from entry.

(6) ldentification and notification.--

(A) Not later than July 1, 1996, and annually thereafter, the Secretary, in consultation with the
Secretary of State, the Commissioners, and the advisory committee, shall--

(i) identify those nations whose fishing vessels are fishing, or have fished during the preceding
calendar year, within the convention area in a manner or under circumstances that diminish the effectiveness of
a conservation recommendation;

(ii) notify the President and the nation so identified, including an explanation of the reasons
therefor; and

(iii) publish a list of those Nations identified under clause (i).



(B) In identifying those Nations, the Secretary shall consider, based on the best available information,
whether those Nations have measures in place for reporting, monitoring, and enforcement, and whether those
measures diminish the effectiveness of any conservation recommendation.

(7) Consultation.--Not later than 30 days after a Nation is notified under paragraph (6), the President may
enter into consultations with the Government of that Nation for the purpose of obtaining an agreement that will-

(A) effect the immediate termination and prevent the resumption of any fishing operation by vessels of
that Nation within the Convention area which is conducted in a manner or under circumstances that diminish the
effectiveness of the conservation recommendation;

(B) when practicable, require actions by that Nation, or vessels of that Nation, to mitigate the
negative impacts of fishing operations on the effectiveness of the conservation recommendation involved,
including but not limited to, the imposition of subsequent-year deductions for quota overages; and

(C) result in the establishment, if necessary, by such Nation of reporting, monitoring, and enforcement
measures that are adequate to ensure the effectiveness of conservation recommendations.

(d) Recommended Commission actions regarding large-scale driftnet fishing and conservation of Atlantic swordfish

(1) 1t is the sense of the Congress that the Secretary, in consultation with the Secretary of State, should
seek support for a recommendation by the Commission to ban large-scale driftnet fishing (as that term is defined
in section 3(16) \1\ of the Magnuson-Stevens Fishery Conservation and Management Act [16 U.S.C. 1802(16)]) in
the Convention area.

(2) The Secretary, in consultation with the Secretary of State, shall request the Commission to adopt
recommendations necessary for the conservation and management of Atlantic swordfish. In making the request, the
Secretary shall seek the establishment of an international minimum harvest size and a reduction in harvest
levels to the extent necessary to conserve the stock. Until the Commission adopts all the conservation and
management measures requested by the Secretary, the Secretary, within 3 months after each annual meeting of the
Commission, shall notify Congress as to the nature and results of his request. These notifications shall
identify those nations not acting to conserve and manage Atlantic swordfish, and recommend measures which could
be taken to achieve effective international conservation and management of the stock.

(Pub. L. 94-70, Sec. 6, Aug. 5, 1975, 89 Stat. 387; 1978 Reorg. Plan No. 2, Sec. 102, eff. Jan. 1, 1979, 43 F.R.
36037, 92 Stat. 3784; Pub. L. 101-627, title Il, Secs. 206, 207, Nov. 28, 1990, 104 Stat. 4461; Pub. L. 104-43,
title 111, Secs. 303(3), 305, Nov. 3, 1995, 109 Stat. 384, 385; Pub. L. 105-384, title 11, Sec. 202(b)(1)(C),
(F), Nov. 13, 1998, 112 Stat. 3452, 3453.)

References in Text

The Magnuson-Stevens Fishery Conservation and Management Act, referred to in subsec. (c)(1)(C), is Pub. L.
94-265, Apr. 13, 1976, 90 Stat. 331, as amended, which is classified principally to chapter 38 (Sec. 1801 et
seq.) of this title. For complete classification of this Act to the Code, see Short Title note set out under
section 1801 of this title and Tables.

Section 3 of the Magnuson-Stevens Fishery Conservation and Management Act, referred to in subsec. (d)(1),
was subsequently amended, and section 3(16) no longer defines the term ~~large-scale driftnet fishing"".
However, such term is defined elsewhere in that section.

Amendments

1998--Subsec. (c)(1)(C). Pub. L. 105-384, Sec. 202(b)(1)(F), substituted ~~Magnuson-Stevens Fishery"" for
~“Magnuson Fishery®".

Subsecs. (c)(6)(A)(iii), (B). Pub. L. 105-384, Sec. 202(b)(1)(C), substituted ~““clause (i)"" for
~“subparagraph (A)"" in cl. (iii), and redesignated last sentence of subpar. (A) as subpar. (B) and realigned
margin.

Subsec. (d)(1). Pub. L. 105-384, Sec. 202(b)(1)(F), substituted ~~Magnuson-Stevens Fishery"" for ~~Magnuson
Fishery™".

1995--Subsec. (a)- Pub. L. 104-43, Sec. 303(3), substituted ~“exclusive economic zone"" for ~~fisheries
zone"" after ~"any vessel in the"" in third sentence.

Subsec. (c). Pub. L. 104-43, Sec. 305(1), inserted ~~and other measures"® after ~“Regulations®" in heading.

Subsec. (c)(3). Pub. L. 104-43, Sec. 305(2), inserted ~~or fishing mortality level®" after ~“quota of fish"*
in concluding provisions.

Subsec. (¢)(6), (7). Pub. L. 104-43, Sec. 305(3), added pars. (6) and (7).

1990--Subsec. (c)(1). Pub. L. 101-627, Sec. 206(a), designated existing provisions as subpar. (A) and added
subpars. (B) and (C).

Subsec. (c)(3). Pub. L. 101-627, Sec. 206(b), added subpars. (1) to (K) and concluding provisions and struck
out former subpar. (1) which read as follows: ~~impose such other requirements and provide for such

other measures as the Secretary may deem necessary to implement any recommendation of the Commission.™"



Subsec. (d). Pub. L. 101-627, Sec. 207, amended subsec. (d) generally, substituting provisions relating to
recommended Commission actions regarding large-scale driftnet fishing and conservation of Atlantic swordfish for
provisions relating to Commission recommendations concerning bluefin tuna and issuance of regulations.

Transfer of Functions

For transfer of authorities, functions, personnel, and assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relating thereto, to the Department of Homeland Security, and
for treatment of related references, see sections 468(b), 551(d), 552(d), and 557 of Title 6, Domestic Security,
and the Department of Homeland Security Reorganization Plan of November 25, 2002, as modified, set out as a note
under section 542 of Title 6.

For transfer of functions, personnel, assets, and liabilities of the United States Customs Service of the
Department of the Treasury, including functions of the Secretary of the Treasury relating thereto, to the
Secretary of Homeland Security, and for treatment of related references, see sections 203(1), 551(d), 552(d),
and 557 of Title 6, Domestic Security, and the Department of Homeland Security Reorganization Plan of November
25, 2002, as modified, set out as a note under section 542 of Title 6.

““Director of the Office of Personnel Management®" substituted for ~~Civil Service Commission®" in subsec.
(a) pursuant to Reorg. Plan No. 2 of 1978, Sec. 102, 43 F.R. 36037, 92 Stat. 3783, set out under section 1101 of
Title 5, Government Organization and Employees, which transferred functions vested by statute in the Civil
Service Commission to Director of Office of Personnel Management (except as otherwise specified), effective Jan.
1, 1979, as provided by section 1-102 of Ex. Ord. No. 12107, Dec. 28, 1978, 44 F.R. 1055, set out under section
1101 of Title 5.

Use of Aircraft in Atlantic Bluefin Tuna Fishing

Pub. L. 106-553, Sec. 1(a)(2) [title VI, Sec. 634], Dec. 21, 2000, 114 Stat. 2762, 2762A-114, provided that
none of the funds of the Department of Commerce would be available to issue or renew, for any fishing vessel,
any general or harpoon category fishing permit for Atlantic bluefin tuna that would allow the vessel to use an
aircraft to locate, or otherwise assist in fishing for, catching, or possessing Atlantic bluefin tuna, or to
fish for, catch, or possess Atlantic bluefin tuna located by the use of an aircraft.

Sec. 971e. Violations
(a) In general
It shall be unlawful--

(1) for any person in charge of a fishing vessel or any fishing vessel subject to the jurisdiction of
the United States to engage in fishing in violation of any regulation adopted pursuant to section 971d of this
title; or(2) for any person subject to the jurisdiction of the United States to ship, transport, purchase, sell,
offer for sale, import, export, or have in custody, possession, or control any Ffish which he knows, or should
have known, were taken or retained contrary to the recommendations of the Commission made pursuant to article
V111 of the Convention and adopted as regulations pursuant to section 971d of this title, without regard to the
citizenship of the person or vessel which took the fish.

(b) Failure to furnish returns, records, or reports

1t shall be unlawful for the master or any person in charge of any fishing vessel subject to the
jJurisdiction of the United States to fail to make, keep, or furnish any catch returns, statistical records, or
other reports as are required by regulations adopted pursuant to this chapter to be made, kept, or furnished by
such master or person.

(c) Refusal of request to board and inspect vessel

1t shall be unlawful for the master or any person in charge of any fishing vessel subject to the
jJurisdiction of the United States to refuse to permit any person authorized to enforce the provisions of this
chapter and any regulations adopted pursuant thereto, to board such vessel and inspect its catch, equipment,
books, documents, records, or other articles or question the persons onboard in accordance with the provisions
of this chapter, or the Convention, as the case may be, or to obstruct such officials in the execution of such
duties.

(d) Importation of ineligible species or species under investigation

It shall be unlawful for any person to import, in violation of any regulation adopted pursuant to section
971d(c) or (d) \1\ of this title, from any country, any fish in any form of those species subject to regulation
pursuant to a recommendation of the Commission, or any Ffish in any form not under regulation but under
investigation by the Commission, during the period such fish have been denied entry in accordance with the
provisions of section 971d(c) or (d) \1\ of this title. In the case of any Ffish as described in this subsection
offered for entry in the United States, the Secretary shall require proof satisfactory to him that such fish is
not ineligible for such entry under the terms of section 971d(c) or (d) \1\ of this title.

(e) Sanctions

The civil penalty and permit sanctions of section 1858 of this title are hereby made applicable to
violations of this section as if they were violations of section 1857 of this title.

() Forfeiture



All fish taken or retained in violation of subsection (a) of this section, or the monetary value thereof,
may be forfeited.

(g) Applicability of other laws

All provisions of law relating to the seizure, judicial forfeiture, and condemnation of a cargo for
violation of the customs laws, the disposition of such cargo or the proceeds from the sale thereof, and the
remission or mitigation of such forfeitures shall apply to seizures and forfeitures incurred, or alleged to have
been incurred, under the provisions of this chapter, insofar as such provisions of law are applicable and not
inconsistent with the provisions of this chapter.

(Pub. L. 94-70, Sec. 7, Aug. 5, 1975, 89 Stat. 390; Pub. L. 104-43, title 111, Sec. 306, Nov. 3, 1995, 109 Stat.
385; Pub. L. 105-384, title Il, Sec. 202(b)(1)(F), Nov. 13, 1998, 112 Stat. 3453.)



References in Text

Section 971d(d) of this title, referred to in subsec. (d), was amended generally by Pub. L. 101-627, title
11, Sec. 207, Nov. 28, 1990, 104 Stat. 4461. Prior to amendment, subsec. (d) related to Commission
recommendations concerning bluefin tuna and issuance of regulations in that regard.

Amendments

1998--Subsec. (€). Pub. L. 105-384 made technical amendment to reference in original act which appears in
text as reference to section 1858 of this title.

1995--Subsec. (€). Pub. L. 104-43 amended subsec. (e) generally, substituting present provisions for
provisions establishing civil penalties for violations of this section, providing for authority of Secretary to
assess, remit, or mitigate any civil penalty, providing for notice and hearing prior to assessment, and
providing for civil action upon failure to pay penalty.

Sec. 971f. Enforcement
(a) Particular powers

Any person authorized in accordance with the provisions of this chapter to enforce the provisions of this
chapter and the regulations issued thereunder may--

(1) with or without a warrant, board any vessel subject to the jurisdiction of the United States and
inspect such vessel and its catch and, if as a result of such inspection, he has reasonable cause to believe
that such vessel or any person on board is engaging in operations in violation of this chapter or any
regulations issued thereunder, he may, with or without a warrant or other process, arrest such person;

(2) arrest, with or without a warrant, any person who violates the provisions of this chapter or any
regulation issued thereunder in his presence or view;

(3) execute any warrant or other process issued by an officer or court of competent jurisdiction; and

(4) seize, whenever and wherever lawfully found, all fish taken or retained by a vessel subject to the
jJurisdiction of the United States in violation of the provisions of this chapter or any regulations issued
pursuant thereto. Any fish so seized may be disposed of pursuant to an order of a court of competent
jJurisdiction, or, if perishable, In a manner prescribed by regulation of the Secretary.

(b) International enforcement

To the extent authorized under the convention or by agreements between the United States and any contracting
party concluded pursuant to section 971c(b) of this title for international enforcement, the duly authorized
officials of such party shall have the authority to carry out the enforcement activities specified in subsection
(a) of this section with respect to persons or vessels subject to the jurisdiction of the United States, and the
officials of the United States authorized pursuant to this section shall have the authority to carry out the
enforcement activities specified In subsection (a) of this section with respect to persons or vessels subject to
the jurisdiction of such party, except that where any agreement provides for arrest or seizure of persons or
vessels under United States jurisdiction it shall also provide that the person or vessel arrested or seized
shall be promptly handed over to a United States enforcement officer or another authorized United States
official.

(c) Bonds or stipulations

Notwithstanding the provisions of section 2464 of title 28, when a warrant of arrest or other process in rem
is issued in any cause under this section, the marshal or other officer shall stay the execution of such
process, or discharge any fish seized if the process has been levied, on receiving from the claimant of the fish
a bond or stipulation for the value of the property with sufficient surety to be approved by a judge of the
district court having jurisdiction of the offense, conditioned to deliver the fish seized, if condemned, without
impairment in value or, in the discretion of the court, to pay its equivalent value in money or otherwise to
answer the decree of the court in such cause. Such bond or stipulation shall be returned to the court and
jJjudgment thereon against both the principal and sureties may be recovered in event of any breach of the
conditions thereof as determined by the court. In the discretion of the accused, and subject to the direction of
the court, the fish may be sold for not less than its reasonable market value at the time of seizure and the
proceeds of such sale placed in the registry of the court pending judgment in the case.

(Pub. L. 94-70, Sec. 8, Aug. 5, 1975, 89 Stat. 391.)
Sec. 971g. Cooperation in carrying out Convention
(a) Federal and State agencies; private institutions and organizations

The United States Commissioners, through the Secretary of State and with the concurrence of the agency,
institution, or organization concerned, may arrange for the cooperation of agencies of the United States
Government, and of State and private institutions and organizations in carrying out the provisions of article 1V
of the Convention.

(b) Scientific and other programs; facilities and personnel

All agencies of the Federal Government are authorized, upon the request of the Commission, to cooperate in
the conduct of scientific and other programs, and to furnish facilities and personnel for the purpose of
assisting the Commission in carrying out its duties under the Convention.

(c) Fishing operations and biological experiments

None of the prohibitions deriving from this chapter, or contained in the laws or regulations of any State,
shall prevent the Commission from conducting or authorizing the conduct of fishing operations and biological
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experiments at any time for purposes of scientific investigation, or shall prevent the Commission from
discharging any other duties prescribed by the Convention.

(d) State jurisdiction; preemption by Federal regulations

(1) Except as provided in paragraph (2) of this subsection, nothing in this chapter shall be construed so as
to diminish or to increase the jurisdiction of any State in the territorial sea of the United States.

(2) In the event a State does not request a formal hearing and after notice by the Secretary, the
regulations promulgated pursuant to this chapter to implement recommendations of the Commission shall apply
within the boundaries of any State bordering on any Convention area if the Secretary determines that any such
State--

(A) has not, within a reasonable period of time after the promulgation of regulations pursuant to this
chapter, enacted laws or promulgated regulations which implement any such recommendation of the Commission
within the boundaries of such State; or

(B) has enacted laws or promulgated regulations which (i) are less restrictive than the regulations
promulgated pursuant to this chapter, or (ii) are not effectively enforced. |If a State requests the opportunity
for an agency hearing on the record, the Secretary shall not apply regulations promulgated pursuant to this
chapter within that State"s boundaries unless the hearing record supports a determination under paragraph (A) or
(B). Such regulations shall apply until the Secretary determines that the State is effectively enforcing within
its boundaries measures which are not less restrictive than such regulations.

(e) Continuing review of State laws and regulations

To insure that the purposes of subsection (d) of this section are carried out, the Secretary shall undertake
a continuing review of the laws and regulations of all States to which subsection (d) of this section applies or
may apply and the extent to which such laws and regulations are enforced.

(Pub. L. 94-70, Sec. 9, Aug. 5, 1975, 89 Stat. 392.)
Territorial Sea of United States

For extension of territorial sea of United States, see Proc. No. 5928, set out as a note under section 1331
of Title 43, Public Lands.

Sec. 971h. Authorization of appropriations
(a) In general

There are authorized to be appropriated to the Secretary to carry out this chapter, including use for
payment of the United States share of the joint expenses of the Commission as provided in Article X of the
Convention--

(1) $5,770,000 for each of fiscal years 2007 and 2008;
(2) $6,058,000 for each of fiscal years 2009 and 2010; and
(3) $6,361,000 for each of fiscal years 2011 and 2013.
(b) Allocation
Of the amounts made available under subsection (a) for each fiscal year--

(1) $160,000 are authorized for the advisory committee established under section 971b of this title and
the species working groups established under section 971b-1 of this title; and

(2) $7,500,000 are authorized for research activities under this chapter and section 971i of this title,
of which $3,000,000 shall be for the cooperative research program under section 971i(b)(2)(H) of this title.\1\

(Pub. L. 94-70, Sec. 10, Aug. 5, 1975, 89 Stat. 393; Pub. L. 95-33, Sec. 1, May 26, 1977, 91 Stat. 173; Pub. L.
96-339, Sec. 1(2), Sept. 4, 1980, 94 Stat. 1069; Pub. L. 98-44, title I, Sec. 101, July 12, 1983, 97 Stat. 216;
Pub. L. 99-659, title IV, Sec. 404, Nov. 14, 1986, 100 Stat. 3737; Pub. L. 101-627, title 11, Sec. 208, Nov. 28,
1990, 104 Stat. 4462; Pub. L. 104-43, title 111, Sec. 307, Nov. 3, 1995, 109 Stat. 386; Pub. L. 105-384, title
11, Sec. 202(a), Nov. 13, 1998, 112 Stat. 3452; Pub. L. 107-372, title Ill, Sec. 304, Dec. 19, 2002, 116 Stat.
3095; Pub. L. 109-479, title IV, Sec. 405(a), Jan. 12, 2007, 120 Stat. 3633.)

References in Text

Section 971i(b)(2)(H) of this title, referred to in subsec. (b)(2), was in the original ~“section 3(b)(2)(H)
of that section™" and was translated as reading ~“section 3(b)(2)(H) of that Act"", meaning Pub. L. 96-339, to
reflect the probable intent of Congress.

Amendments

2007--Pub. L. 109-479 amended section generally, substituting provisions authorizing appropriations for
fiscal years 2007 to 2013 for provisions authorizing appropriations for fiscal years 2003 to 2006.

2002--Pub. L. 107-372 amended section generally, substituting provisions authorizing appropriations for
fiscal years 2003 to 2006 for provisions authorizing appropriations for fiscal years 1995 to 2001.
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1998--Par. (4). Pub. L. 105-384 substituted ~“For each of fiscal years 1998, 1999, 2000, and 2001,"" for
““For fiscal year 1998,"".

1995--Pub. L. 104-43 amended section generally, substituting provisions authorizing appropriations for
fiscal years 1995 to 1998 for provisions authorizing appropriations for fiscal years 1989 to 1993.

1990--Pub. L. 101-627 amended section generally, substituting provisions authorizing appropriations for
fiscal years 1989 to 1993 for provisions authorizing appropriations for fiscal years 1986 to 1989 and striking
out provisions relating to use of sums for travel expenses.

1986--Pub. L. 99-659 substituted authorization of appropriations for fiscal years 1986 through 1989 for
former authorization of appropriations for fiscal year 1976, the period beginning July 1, 1976, and ending Sept.
30, 1976, and fiscal years 1977 through 1986.

1983--Pub. L. 98-44 authorized appropriations for fiscal years 1984 through 1986.
1980--Pub. L. 96-339 authorized appropriations for fiscal years 1981 through 1983.
1977--Pub. L. 95-33 authorized appropriations for fiscal years 1978 through 1980.

Sec. 971i. Research on Atlantic highly migratory species

(a) Omitted

(b) Highly migratory species research and monitoring

(1) within 6 months after November 3, 1995, the Secretary of Commerce, in cooperation with the advisory
committee established under section 4 of the Atlantic Tunas Convention Act of 1975 (16 U.S.C. 971b)

and in consultation with the United States Commissioners on the International Commission for the Conservation of
Atlantic Tunas (referred to elsewhere in this section as the ~~Commission®") and the Secretary of State, shall
develop and implement a comprehensive research and monitoring program to support the conservation and management
of Atlantic bluefin tuna and other highly migratory species that shall--

(A) identify and define the range of stocks of highly migratory species in the Atlantic Ocean, including
Atlantic bluefin tuna; and

(B) provide for appropriate participation by nations which are members of the Commission.
(2) The program shall provide for, but not be limited to--
(A) statistically designed cooperative tagging studies;
(B) genetic and biochemical stock analyses;
(C) population censuses carried out through aerial surveys of fishing grounds and known migration areas;
(D) adequate observer coverage and port sampling of commercial and recreational fishing activity;

(E) collection of comparable real-time data on commercial and recreational catches and landings through
the use of permits, logbooks, landing reports for charter operations and fishing tournaments, and programs to
provide reliable reporting of the catch by private anglers;

(F) studies of the life history parameters of Atlantic bluefin tuna and other highly migratory species;

(G) integration of data from all sources and the preparation of data bases to support management
decisions;

(H) include a cooperative research program on Atlantic billfish based on the Southeast Fisheries Science
Center Atlantic Billfish Research Plan of 2002; and

(1) other research as necessary.
(3) In developing a program under this section, the Secretary shall--

(A) ensure that personnel and resources of each regional research center shall have substantial
participation in the stock assessments and monitoring of highly migratory species that occur in the region;

(B) provide for comparable monitoring of all United States fishermen to which the Atlantic Tunas
Convention Act of 1975 applies with respect to effort and species composition of catch and discards;

(C) consult with relevant Federal and State agencies, scientific and technical experts, commercial and
recreational fishermen, and other interested persons, public and private, and shall publish a proposed plan in
the Federal Register for the purpose of receiving public comment on the plan; and

(D) through the Secretary of State, encourage other member nations to adopt a similar program.

(Pub. L. 96-339, Sec. 3, Sept. 4, 1980, 94 Stat. 1070; Pub. L. 104-43, title 111, Sec. 302(b), Nov. 3, 1995, 109
Stat. 382; Pub. L. 105-384, title Il, Sec. 202(b)(2), Nov. 13, 1998, 112 Stat. 3453; Pub. L. 109-479, title IV,
Sec. 405(b), Jan. 12, 2007, 120 Stat. 3633.)

References in Text

The Atlantic Tunas Convention Act of 1975, referred to in subsec. (b)(3)(B), is Pub. L. 94-70, Aug. 5, 1975,
89 Stat. 385, as amended, which is classified generally to this chapter. For complete classification of this Act
to the Code, see Short Title note set out under section 971 of this title and Tables.

Codification
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Subsection (a), which required the Secretary of Commerce to prepare and submit to Congress a biennial report
on the level of taking of bluefin tuna by United States fishermen in the Convention area as defined in Article I
of the International Convention for the Conservation of Atlantic Tunas, the status of bluefin tuna stocks within
the Convention area and the trends in their population level, and related information resulting from
implementation of the observer program under section 1827 of this title, terminated, effective May 15, 2000,
pursuant to section 3003 of Pub. L. 104-66, as amended, set out as a note under section 1113 of Title 31, Money
and Finance. See, also, page 50 of House Document No. 103-7.

Section was not enacted as part of the Atlantic Tunas Convention Act of 1975 which comprises this chapter.
Amendments

2007--Subsec. (b)(2)(H), (1). Pub. L. 109-479 added subpar. (H) and redesignated former subpar. (H) as (1).

1998--Subsec. (b)(3)(B). Pub. L. 105-384 inserted ~~of 1975"" after ~“Act"".

1995--Pub. L. 104-43 amended section catchline generally, designated existing provisions as subsec. (a),
inserted heading, struck out last sentence which read as follows: ~“There are authorized to be appropriated such
sums as may be necessary to carry out this section."", and added subsec. (b).

Sec. 971j. Annual report

Not later than April 1, 1996, and annually thereafter, the Secretary shall prepare and transmit to the
Committee on Resources of the House of Representatives and the Committee on Commerce, Science, and
Transportation of the Senate a report, that--

(1) details for the previous 10-year period the catches and exports to the United States of highly
migratory species (including tunas, swordfish, marlin and sharks) from Nations fishing on Atlantic stocks of
such species that are subject to management by the Commission;

(2) identifies those fishing Nations whose harvests are inconsistent with conservation and management
recommendations of the Commission;

(3) describes reporting requirements established by the Secretary to ensure that imported fish products
are in compliance with all international management measures, including minimum size requirements, established
by the Commission and other international fishery organizations to which the United States is a party; and

(4) describes actions taken by the Secretary under section 971d of this title.

(Pub. L. 94-70, Sec. 11, as added Pub. L. 104-43, title 111, Sec. 308, Nov. 3, 1995, 109 Stat. 386; amended Pub.
L. 105-384, title 11, Sec. 202(b)(1)(E), Nov. 13, 1998, 112 Stat. 3453.)

Prior Provisions

A prior section 11 of Pub. L. 94-70 was renumbered section 13 and is set out as a Separability note under
section 971 of this title.

Amendments
1998--Pub. L. 105-384 made technical amendment to style of heading and section designation in original act.
Sec. 971k. Savings Clause

Nothing in this chapter shall have the effect of diminishing the rights and obligations of any Nation under
Article VI11(3) of the Convention.

(Pub. L. 94-70, Sec. 12, as added Pub. L. 104-43, title 111, Sec. 308, Nov. 3, 1995, 109 Stat. 387; amended Pub.
L. 105-384, title Il, Sec. 202(b)(1)(E), Nov. 13, 1998, 112 Stat. 3453.)

Amendments

1998--Pub. L. 105-384 made technical amendment to style of heading and section designation in original act.
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Findings and Declaration of Policy

16 U.S.C. 1361
Sec. 2. The Congress finds that—

(1) certain species and population stocks of marine mammals are, or may be, in danger
of extinction or depletion as a result of man's activities;

(2) such species and population stocks should not be permitted to diminish beyond the
point at which they cease to be a significant functioning element in the ecosystem of which
they are a part, and, consistent with this major objective, they should not be permitted to
diminish below their optimum sustainable population. Further measures should be
immediately taken to replenish any species or population stock which has already dimin-
ished below that population. In particular, efforts should be made to protect essential
habitats, including the rookeries, mating grounds, and areas of similar significance for
each species of marine mammal from the adverse effect of man's actions;

(3) there is inadequate knowledge of the ecology and population dynamics of such
marine mammals and of the factors which bear upon their ability to reproduce themselves
successfully;

(4) negotiations should be undertaken immediately to encourage the development of
international arrangements for research on, and conservation of, all marine mammals;

(5) marine mammals and marine mammal products either—
(A) move in interstate commerce, or

(B) affect the balance of marine ecosystems in a manner which is important to
other animals and animal products which move in interstate commerce,

and that the protection and conservation of marine mammals and their habitats is therefore
necessary to insure the continuing availability of those products which move in interstate
commerce; and

(6) marine mammals have proven themselves to be resources of great international
significance, esthetic and recreational as well as economic, and it is the sense of the
Congress that they should be protected and encouraged to develop to the greatest extent
feasible commensurate with sound policies of resource management and that the primary
objective of their management should be to maintain the health and stability of the marine
ecosystem. Whenever consistent with this primary objective, it should be the goal to
obtain an optimum sustainable population keeping in mind the carrying capacity of the
habitat.
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Definitions

16 U.S.C. 1362

Sec. 3. For the purposes of this chapter—
(1) The term “depletion” or “depleted” means any case in which—

(A) the Secretary, after consultation with the Marine Mammal Commission and the
Committee of Scientific Advisors on Marine Mammals established under subchapter III of
this chapter, determines that a species or population stock is below its optimum sustainable
population;

(B) a State, to which authority for the conservation and management of a species
or population stock is transferred under section 1379 of this title, determines that such
species or stock is below its optimum sustainable population; or

(C) a species or population stock is listed as an endangered species or a threatened
species under the Endangered Species Act of 1973 [16 U.S.C. 1531 et seq.].

(2) The terms “conservation” and “management” means the collection and application
of biological information for the purposes of increasing and maintaining the number of
animals within species and populations of marine mammals at their optimum sustainable
population. Such terms include the entire scope of activities that constitute a modern
scientific resource program, including, but not limited to, research, census, law enforce-
ment, and habitat acquisition and improvement. Also included within these terms, when
and where appropriate, is the periodic or total protection of species or populations as well
as regulated taking.

(3) The term “district court of the United States” includes the District Court of Guam,
District Court of the Virgin Islands, District Court of Puerto Rico, District Court of the
Canal Zone, and, in the case of American Samoa and the Trust Territory of the Pacific
Islands, the District Court of the United States for the District of Hawaii.

(4) The term “humane” in the context of the taking of a marine mammal means that
method of taking which involves the least possible degree of pain and suffering practicable
to the mammal involved.

(5) The term “intermediary nation” means a nation that exports yellowfin tuna or
yellowfin tuna products to the United States and that imports yellowfin tuna or yellowfin
tuna products that are subject to a direct ban on importation into the United States pursuant
to section 1371 (a)(2)(B) of this title.

(6) The term “marine mammal” means any mammal which

(A) is morphologically adapted to the marine environment (including sea otters and
members of the orders Sirenia, Pinnipedia and Cetacea), or

(B) primarily inhabits the marine environment (such as the polar bear); and, for the
purposes of this chapter, includes any part of any such marine mammal, including its raw,
dressed, or dyed fur or skin.

(7) The term “marine mammal product” means any item of merchandise which
consists, or is composed in whole or in part, of any marine mammal.

(8) The term “moratorium” means a complete cessation of the taking of marine
mammals and a complete ban on the importation into the United States of marine mammals
and marine mammal products, except as provided in this chapter.

(9) The term “optimum sustainable population” means, with respect to any population
stock, the number of animals which will result in the maximum productivity of the
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population or the species, keeping in mind the carrying capacity of the habitat and the
health of the ecosystem of which they form a constituent element.

(10) The term “person” includes
(A) any private person or entity, and

(B) any officer, employee, agent, department, or instrumentality of the Federal
Government, of any State or political subdivision thereof, or of any foreign government.

(11) The term “population stock” or “stock” means a group of marine mammals of the
same species or smaller taxa in a common spatial arrangement, that interbreed when
mature.

(12)
(A) Except as provided in subparagraph (B), the term “Secretary” means—

(1) the Secretary of the department in which the National Oceanic and Atmo-
spheric Administration is operating, as to all responsibility, authority, funding, and duties
under this chapter with respect to members of the order Cetacea and members, other than
walruses, of the order Pinnipedia, and

(ii) the Secretary of the Interior as to all responsibility, authority, funding, and
duties under this chapter with respect to all other marine mammals covered by this chapter.

(B) in [1] section 1387 of this title and subchapter V of this chapter (other than
section 142111 of this title) the term “Secretary” means the Secretary of Commerce.

(13) The term “take” means to harass, hunt, capture, or kill, or attempt to harass, hunt,
capture, or kill any marine mammal.

(14) The term “United States” includes the several States, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Islands of the United States, American Samoa,
Guam, and Northern Mariana Islands.

e term “waters under the jurisdiction of the Unite ates” means—
15) The t « der the j dict fthe U d States”
(A) the territorial sea of the United States;

(B) the waters included within a zone, contiguous to the territorial sea of the
United States, of which the inner boundary is a line coterminous with the seaward
boundary of each coastal State, and the other boundary is a line drawn in such a manner
that each point on it is 200 nautical miles from the baseline from which the territorial sea is
measured; and

(C) the areas referred to as eastern special areas in Article 3(1) of the Agreement
between the United States of America and the Union of Soviet Socialist Republics on the
Maritime Boundary, signed June 1, 1990; in particular, those areas east of the maritime
boundary, as defined in that Agreement, that lie within 200 nautical miles of the baselines
from which the breadth of the territorial sea of Russia is measured but beyond 200 nautical
miles of the baselines from which the breadth of the territorial sea of the United States is
measured, except that this subparagraph shall not apply before the date on which the
Agreement between the United States and the Union of Soviet Socialist Republics on the
Maritime Boundary, signed June 1, 1990, enters into force for the United States.

(16) The term “fishery” means—
(A) one or more stocks of fish which can be treated as a unit for purposes of

conservation and management and which are identified on the basis of geographical,
scientific, technical, recreational, and economic characteristics; and
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(B) any fishing for such stocks.
(17) The term “competent regional organization” —

(A) for the tuna fishery in the eastern tropical Pacific Ocean, means the
Inter-American Tropical Tuna Commission; and

(B) in any other case, means an organization consisting of those nations participat-
ing in a tuna fishery, the purpose of which is the conservation and management of that
fishery and the management of issues relating to that fishery.

(18)
(A) The term “harassment” means any act of pursuit, torment, or annoyance
which—
(1) has the potential to injure a marine mammal or marine mammal stock in the
wild; or

(i1) has the potential to disturb a marine mammal or marine mammal stock in
the wild by causing disruption of behavioral patterns, including, but not limited to,
migration, breathing, nursing, breeding, feeding, or sheltering.

(B) In the case of a military readiness activity (as defined in section 315(f) of
Public Law 107-314; 16 U.S.C. 703 note ) or a scientific research activity conducted by
or on behalf of the Federal Government consistent with section 1374 (c)(3) of this title, the
term “harassment” means—

(1) any act that injures or has the significant potential to injure a marine
mammal or marine mammal stock in the wild; or

(i1) any act that disturbs or is likely to disturb a marine mammal or marine
mammal stock in the wild by causing disruption of natural behavioral patterns, including,
but not limited to, migration, surfacing, nursing, breeding, feeding, or sheltering, to a
point where such behavioral patterns are abandoned or significantly altered.

(C) The term “Level A harassment” means harassment described in subparagraph
(A)(i) or, in the case of a military readiness activity or scientific research activity described
in subparagraph (B), harassment described in subparagraph (B)(i).

(D) The term “Level B harassment” means harassment described in subparagraph
(A)(ii) or, in the case of a military readiness activity or scientific research activity
described in subparagraph (B), harassment described in subparagraph (B)(ii).

(19) The term “strategic stock” means a marine mammal stock—

(A) for which the level of direct human-caused mortality exceeds the potential
biological removal level;

(B) which, based on the best available scientific information, is declining and is
likely to be listed as a threatened species under the Endangered Species Act of 1973 [16
U.S.C. 1531 et seq.] within the foreseeable future; or

(C) which is listed as a threatened species or endangered species under the
Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.), or is designated as depleted
under this chapter.

(20) The term “potential biological removal level” means the maximum number of
animals, not including natural mortalities, that may be removed from a marine mammal
stock while allowing that stock to reach or maintain its optimum sustainable population.
The potential biological removal level is the product of the following factors:
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(A) The minimum population estimate of the stock.

(B) One-half the maximum theoretical or estimated net productivity rate of the
stock at a small population size.

(C) A recovery factor of between 0.1 and 1.0.

(21) The term “Regional Fishery Management Council” means a Regional Fishery
Management Council established under section 1852 of this title.

(22) The term “bona fide research” means scientific research on marine mammals, the
results of which—
(A) likely would be accepted for publication in a referred scientific journal;

(B) are likely to contribute to the basic knowledge of marine mammal biology or
ecology; or

(C) are likely to identify, evaluate, or resolve conservation problems.
(23) The term “Alaska Native organization” means a group designated by law or
formally chartered which represents or consists of Indians, Aleuts, or Eskimos residing in

Alaska.

(24) The term “take reduction plan” means a plan developed under section 1387 of this
title.

(25) The term “take reduction team” means a team established under section 1387 of
this title.

(26) The term “net productivity rate” means the annual per capita rate of increase in a
stock resulting from additions due to reproduction, less losses due to mortality.

(27) The term “minimum population estimate” means an estimate of the number of
animals in a stock that—

(A) is based on the best available scientific information on abundance, incorporat-
ing the precision and variability associated with such information; and

(B) provides reasonable assurance that the stock size is equal to or greater than the
estimate.

(28) The term “International Dolphin Conservation Program” means the international
program established by the agreement signed in LaJolla, California, in June, 1992, as

formalized, modified, and enhanced in accordance with the Declaration of Panama.

(29) The term “Declaration of Panama” means the declaration signed in Panama City,
Republic of Panama, on October 4, 1995

Effective Date

Sec. 4. The provisions of this Act shall take effect upon the expiration of the sixty-
day period following the date of its enactment [December 21, 1972].
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Title —Conservation and Protection
of Marine Mammals

Moratorium on taking and importing marine mammals and
marine mammal products

16 U.S.C. 1371

Sec. 101.

(a) Imposition; exceptions
There shall be a moratorium on the taking and importation of marine mammals and marine
mammal products, commencing on the effective date of this chapter, during which time no
permit may be issued for the taking of any marine mammal and no marine mammal or
marine mammal product may be imported into the United States except in the following
cases:

(1) Consistent with the provisions of section 1374 of this title, permits may be
issued by the Secretary for taking, and importation for purposes of scientific research,
public display, photography for educational or commercial purposes, or enhancing the
survival or recovery of a species or stock, or for importation of polar bear parts (other
than internal organs) taken in sport hunts in Canada. Such permits, except permits issued
under section 1374 (c)(5) of this title, may be issued if the taking or importation proposed
to be made is first reviewed by the Marine Mammal Commission and the Committee of
Scientific Advisors on Marine Mammals established under subchapter 111 of this chapter.
The Commission and Committee shall recommend any proposed taking or importation,
other than importation under section 1374 (c)(5) of this title, which is consistent with the
purposes and policies of section 1361 of this title. If the Secretary issues such a permit for
importation, the Secretary shall issue to the importer concerned a certificate to that effect
in such form as the Secretary of the Treasury prescribes, and such importation may be
made upon presentation of the certificate to the customs officer concerned.

(2) Marine mammals may be taken incidentally in the course of commercial fishing
operations and permits may be issued therefor under section 1374 of this title subject to
regulations prescribed by the Secretary in accordance with section 1373 of this title, or in
lieu of such permits, authorizations may be granted therefor under section 1387 of this
title, subject to regulations prescribed under that section by the Secretary without regard to
section 1373 of this title. Such authorizations may be granted under subchapter IV of this
chapter with respect to purse seine fishing for yellowfin tuna in the eastern tropical Pacific
Ocean, subject to regulations prescribed under that subchapter by the Secretary without
regard to section 1373 of this title. In any event it shall be the immediate goal that the
incidental kill or incidental serious injury of marine mammals permitted in the course of
commercial fishing operations be reduced to insignificant levels approaching a zero
mortality and serious injury rate. The Secretary of the Treasury shall ban the importation
of commercial fish or products from fish which have been caught with commercial fishing
technology which results in the incidental kill or incidental serious injury of ocean
mammals in excess of United States standards. For purposes of applying the preceding
sentence, the Secretary—

(A) shall insist on reasonable proof from the government of any nation from
which fish or fish products will be exported to the United States of the effects on ocean
mammals of the commercial fishing technology in use for such fish or fish products
exported from such nation to the United States;

(B) in the case of yellowfin tuna harvested with purse seine nets in the eastern

tropical Pacific Ocean, and products therefrom, to be exported to the United States, shall
require that the government of the exporting nation provide documentary evidence that—

(1)

10
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(I) the tuna or products therefrom were not banned from importa-
tion under this paragraph before the effective date of section 4 of the International Dolphin
Conservation Program Act; or

(IT) the tuna or products therefrom were harvested after the
effective date of section 4 of the International Dolphin Conservation Program Act by
vessels of a nation which participates in the International Dolphin Conservation Program,
and such harvesting nation is either a member of the Inter-American Tropical Tuna
Commission or has initiated (and within 6 months thereafter completed) all steps required
of applicant nations, in accordance with article V, paragraph 3 of the Convention establish-
ing the Inter-American Tropical Tuna Commission, to become a member of that organiza-
tion;

(ii) such nation is meeting the obligations of the International Dolphin
Conservation Program and the obligations of membership in the Inter-American Tropical
Tuna Commission, including all financial obligations; and

(iii) the total dolphin mortality limits, and per-stock per-year dolphin
mortality limits permitted for that nation’s vessels under the International Dolphin
Conservation Program do not exceed the limits determined for 1997, or for any year
thereafter, consistent with the objective of progressively reducing dolphin mortality to a
level approaching zero through the setting of annual limits and the goal of eliminating
dolphin mortality, and requirements of the International Dolphin Conservation Program;

(C) shall not accept such documentary evidence if—

(1) the government of the harvesting nation does not provide directly or
authorize the Inter-American Tropical Tuna Commission to release complete and accurate
information to the Secretary in a timely manner—

(I) to allow determination of compliance with the International
Dolphin Conservation Program; and

(IT) for the purposes of tracking and verifying compliance with the
minimum requirements established by the Secretary in regulations promulgated under
section 1385 (f) of this title; or

(i) after taking into consideration such information, findings of the
Inter-American Tropical Tuna Commission, and any other relevant information, including
information that a nation is consistently failing to take enforcement actions on violations
which diminish the effectiveness of the International Dolphin Conservation Program, the
Secretary, in consultation with the Secretary of State, finds that the harvesting nation is not
in compliance with the International Dolphin Conservation Program.

(D) shall require the government of any intermediary nation to certify and
provide reasonable proof to the Secretary that it has not imported, within the preceding six
months, any yellowfin tuna or yellowfin tuna products that are subject to a direct ban on
importation to the United States under subparagraph (B);

(E) shall, six months after importation of yellowfin tuna or tuna products has
been banned under this section, certify such fact to the President, which certification shall
be deemed to be a certification for the purposes of section 1978 (a) of title 22 for as long
as such ban is in effect; and

(F)

(1) except as provided in clause (ii), in the case of fish or products
containing fish harvested by a nation whose fishing vessels engage in high seas driftnet
fishing, shall require that the government of the exporting nation provide documentary
evidence that the fish or fish product was not harvested with a large-scale driftnet in the
South Pacific Ocean after July 1, 1991, or in any other water of the high seas after January
1, 1993, and

11
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(i) in the case of tuna or a product containing tuna harvested by a nation
whose fishing vessels engage in high seas driftnet fishing, shall require that the govern-
ment of the exporting nation provide documentary evidence that the tuna or tuna product
was not harvested with a large-scale driftnet anywhere on the high seas after July 1, 1991.
For purposes of subparagraph (F), the term “driftnet” has the meaning given such term in
section 4003 of the Driftnet Impact Monitoring, Assessment, and Control Act of 1987 (16
U.S.C. 1822 note ), except that, until January 1, 1994, the term “driftnet” does not
include the use in the northeast Atlantic Ocean of gillnets with a total length not to exceed
five kilometers if the use is in accordance with regulations adopted by the European
Community pursuant to the October 28, 1991, decision by the Council of Fisheries
Ministers of the Community.

3)

(A) The Secretary, on the basis of the best scientific evidence available and in
consultation with the Marine Mammal Commission, is authorized and directed, from time
to time, having due regard to the distribution, abundance, breeding habits, and times and
lines of migratory movements of such marine mammals, to determine when, to what
extent, if at all, and by what means, it is compatible with this chapter to waive the
requirements of this section so as to allow taking, or importing of any marine mammal, or
any marine mammal product, and to adopt suitable regulations, issue permits, and make
determinations in accordance with sections 1372, 1373, 1374, and 1381 of this title
permitting and governing such taking and importing, in accordance with such determina-
tions: Provided, however, That the Secretary, in making such determinations must be
assured that the taking of such marine mammal is in accord with sound principles of
resource protection and conservation as provided in the purposes and policies of this
chapter: Provided, further, however, That no marine mammal or no marine mammal
product may be imported into the United States unless the Secretary certifies that the
program for taking marine mammals in the country of origin is consistent with the
provisions and policies of this chapter. Products of nations not so certified may not be
imported into the United States for any purpose, including processing for exportation.

(B) Except for scientific research purposes, photography for educational or
commercial purposes, or enhancing the survival or recovery of a species or stock as
provided for in paragraph (1) of this subsection, or as provided for under paragraph (5) of
this subsection, during the moratorium no permit may be issued for the taking of any
marine mammal which has been designated by the Secretary as depleted, and no importa-
tion may be made of any such mammal.

4

(A) Except as provided in subparagraphs (B) and (C), the provisions of this
chapter shall not apply to the use of measures—

(1) by the owner of fishing gear or catch, or an employee or agent of such
owner, to deter a marine mammal from damaging the gear or catch;

(ii) by the owner of other private property, or an agent, bailee, or
employee of such owner, to deter a marine mammal from damaging private property;

(ii1) by any person, to deter a marine mammal from endangering personal
safety; or

(iv) by a government employee, to deter a marine mammal from damaging
public property,
so long as such measures do not result in the death or serious injury of a marine mammal.

(B) The Secretary shall, through consultation with appropriate experts, and

after notice and opportunity for public comment, publish in the Federal Register a list of
guidelines for use in safely deterring marine mammals. In the case of marine mammals
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listed as endangered species or threatened species under the Endangered Species Act of
1973 [16 U.S.C. 1531 et seq.], the Secretary shall recommend specific measures which
may be used to nonlethally deter marine mammals. Actions to deter marine mammals
consistent with such guidelines or specific measures shall not be a violation of this chapter.

(C) If the Secretary determines, using the best scientific information available,
that certain forms of deterrence have a significant adverse effect on marine mammals, the
Secretary may prohibit such deterrent methods, after notice and opportunity for public
comment, through regulation under this chapter.

(D) The authority to deter marine mammals pursuant to subparagraph (A)
applies to all marine mammals, including all stocks designated as depleted under this
chapter.

(%)
(A)

(1) Upon request therefor by citizens of the United States who engage in a
specified activity (other than commercial fishing) within a specified geographical region,
the Secretary shall allow, during periods of not more than five consecutive years each, the
incidental, but not intentional, taking by citizens while engaging in that activity within that
region of small numbers of marine mammals of a species or population stock if the
Secretary, after notice (in the Federal Register and in newspapers of general circulation,
and through appropriate electronic media, in the coastal areas that may be affected by such
activity) and opportunity for public comment—

(I) finds that the total of such taking during each five-year (or less)
period concerned will have a negligible impact on such species or stock and will not have
an unmitigable adverse impact on the availability of such species or stock for taking for
subsistence uses pursuant to subsection (b) of this section or section 1379 (f) of this title
or, in the case of a cooperative agreement under both this chapter and the Whaling
Convention Act of 1949 (16 U.S.C. 916 et seq.), pursuant to section 1382 (c) of this title;
and

(IT) prescribes regulations setting forth—

(aa) permissible methods of taking pursuant to such
activity, and other means of effecting the least practicable adverse impact on such species
or stock and its habitat, paying particular attention to rookeries, mating grounds, and areas
of similar significance, and on the availability of such species or stock for subsistence uses;
and

(bb) requirements pertaining to the monitoring and
reporting of such taking.

(ii) For a military readiness activity (as defined in section 315(f) of Public
Law 107-314; 16 U.S.C. 703 note ), a determination of “least practicable adverse impact
on such species or stock” under clause (i)(II)(aa) shall include consideration of personnel
safety, practicality of implementation, and impact on the effectiveness of the military
readiness activity. Before making the required determination, the Secretary shall consult
with the Department of Defense regarding personnel safety, practicality of implementation,
and impact on the effectiveness of the military readiness activity.

(ii1) Notwithstanding clause (i), for any authorization affecting a military
readiness activity (as defined in section 315(f) of Public Law 107-314; 16 U.S.C. 703 note
), the Secretary shall publish the notice required by such clause only in the Federal
Register.

(B) The Secretary shall withdraw, or suspend for a time certain (either on an
individual or class basis, as appropriate) the permission to take marine mammals under

subparagraph (A) pursuant to a specified activity within a specified geographical region if
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the Secretary finds, after notice and opportunity for public comment (as required under
subparagraph (A) unless subparagraph (C)(i) applies), that—

(1) the regulations prescribed under subparagraph (A) regarding methods of
taking, monitoring, or reporting are not being substantially complied with by a person
engaging in such activity; or

(i) the taking allowed under subparagraph (A) pursuant to one or more
activities within one or more regions is having, or may have, more than a negligible
impact on the species or stock concerned.

©)

(1) The requirement for notice and opportunity for public comment in
subparagraph (B) shall not apply in the case of a suspension of permission to take if the
Secretary determines that an emergency exists which poses a significant risk to the
well-being of the species or stock concerned.

(ii) Sections 1373 and 1374 of this title shall not apply to the taking of
marine mammals under the authority of this paragraph.

(D)

(i) Upon request therefor by citizens of the United States who engage in a
specified activity (other than commercial fishing) within a specific geographic region, the
Secretary shall authorize, for periods of not more than 1 year, subject to such conditions as
the Secretary may specify, the incidental, but not intentional, taking by harassment of
small numbers of marine mammals of a species or population stock by such citizens while
engaging in that activity within that region if the Secretary finds that such harassment
during each period concerned—

(I) will have a negligible impact on such species or stock, and

(IT) will not have an unmitigable adverse impact on the availability
of such species or stock for taking for subsistence uses pursuant to subsection (b) of this
section, or section 1379 (f) of this title or pursuant to a cooperative agreement under
section 1388 of this title.

(ii) The authorization for such activity shall prescribe, where applicable—

(I) permissible methods of taking by harassment pursuant to such
activity, and other means of effecting the least practicable impact on such species or stock
and its habitat, paying particular attention to rookeries, mating grounds, and areas of
similar significance, and on the availability of such species or stock for taking for subsis-
tence uses pursuant to subsection (b) of this section or section 1379 (f) of this title or
pursuant to a cooperative agreement under section 1388 of this title,

(IT) the measures that the Secretary determines are necessary to
ensure no unmitigable adverse impact on the availability of the species or stock for taking
for subsistence uses pursuant to subsection (b) of this section or section 1379 (f) of this
title or pursuant to a cooperative agreement under section 1388 of this title, and
(IIT) requirements pertaining to the monitoring and reporting of such taking by harassment,
including requirements for the independent peer review of proposed monitoring plans or
other research proposals where the proposed activity may affect the availability of a
species or stock for taking for subsistence uses pursuant to subsection (b) of this section or
section 1379 (f) of this title or pursuant to a cooperative agreement under section 1388 of
this title.

(ii1) The Secretary shall publish a proposed authorization not later than 45
days after receiving an application under this subparagraph and request public comment
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through notice in the Federal Register, newspapers of general circulation, and appropriate
electronic media and to all locally affected communities for a period of 30 days after
publication. Not later than 45 days after the close of the public comment period, if the
Secretary makes the findings set forth in clause (i), the Secretary shall issue an authoriza-
tion with appropriate conditions to meet the requirements of clause (ii).

(iv) The Secretary shall modify, suspend, or revoke an authorization if the
Secretary finds that the provisions of clauses (i) or (ii) are not being met.

(v) A person conducting an activity for which an authorization has been
granted under this subparagraph shall not be subject to the penalties of this chapter for
taking by harassment that occurs in compliance with such authorization.

(vi) For a military readiness activity (as defined in section 315(f) of Public
Law 107-314; 16 U.S.C. 703 note ), a determination of “least practicable adverse impact
on such species or stock” under clause (i)(I) shall include consideration of personnel
safety, practicality of implementation, and impact on the effectiveness of the military
readiness activity. Before making the required determination, the Secretary shall consult
with the Department of Defense regarding personnel safety, practicality of implementation,
and impact on the effectiveness of the military readiness activity.

(vii) Notwithstanding clause (iii), for any authorization affecting a military
readiness activity (as defined in section 315(f) of Public Law 107-314; 16 U.S.C. 703 note
), the Secretary shall publish the notice required by such clause only in the Federal
Register.

(E)

(1) During any period of up to 3 consecutive years, the Secretary shall
allow the incidental, but not the intentional, taking by persons using vessels of the United
States or vessels which have valid fishing permits issued by the Secretary in accordance
with section 1824 (b) of this title, while engaging in commercial fishing operations, of
marine mammals from a species or stock designated as depleted because of its listing as an
endangered species or threatened species under the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.) if the Secretary, after notice and opportunity for public comment,
determines that—

(I) the incidental mortality and serious injury from commercial
fisheries will have a negligible impact on such species or stock;

(IT) a recovery plan has been developed or is being developed for
such species or stock pursuant to the Endangered Species Act of 1973; and

(IIT) where required under section 1387 of this title, a monitoring
program is established under subsection (d) of such section, vessels engaged in such
fisheries are registered in accordance with such section, and a take reduction plan has been
developed or is being developed for such species or stock.

(ii) Upon a determination by the Secretary that the requirements of clause
(i) have been met, the Secretary shall publish in the Federal Register a list of those
fisheries for which such determination was made, and, for vessels required to register
under section 1387 of this title, shall issue an appropriate permit for each authorization
granted under such section to vessels to which this paragraph applies. Vessels engaged in a
fishery included in the notice published by the Secretary under this clause which are not
required to register under section 1387 of this title shall not be subject to the penalties of
this chapter for the incidental taking of marine mammals to which this paragraph applies,
so long as the owner or master of such vessel reports any incidental mortality or injury of
such marine mammals to the Secretary in accordance with section 1387 of this title.

(iii) If, during the course of the commercial fishing season, the Secretary
determines that the level of incidental mortality or serious injury from commercial fisheries

for which a determination was made under clause (i) has resulted or is likely to result in an
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impact that is more than negligible on the endangered or threatened species or stock, the
Secretary shall use the emergency authority granted under section 1387 of this title to
protect such species or stock, and may modify any permit granted under this paragraph as
necessary.

(iv) The Secretary may suspend for a time certain or revoke a permit
granted under this subparagraph only if the Secretary determines that the conditions or
limitations set forth in such permit are not being complied with. The Secretary may amend
or modify, after notice and opportunity for public comment, the list of fisheries published
under clause (ii) whenever the Secretary determines there has been a significant change in
the information or conditions used to determine such list.

(v) Sections 1373 and 1374 of this title shall not apply to the taking of
marine mammals under the authority of this subparagraph.

(vi) This subparagraph shall not govern the incidental taking of California
sea otters and shall not be deemed to amend or repeal the Act of November 7, 1986
(Public Law 99-625; 100 Stat. 3500).

(F) Notwithstanding the provisions of this subsection, any authorization
affecting a military readiness activity (as defined in section 315(f) of Public Law 107-314;
16 U.S.C. 703 note ) shall not be subject to the following requirements:

(i) In subparagraph (A), “within a specified geographical region” and
“within that region of small numbers”.

(ii) In subparagraph (B), “within a specified geographical region” and
“within one or more regions”.

(iii) In subparagraph (D), “within a specific geographic region”, “of small
numbers”, and “within that region”. O4

(6)

(A) A marine mammal product may be imported into the United States if the
product—

(1) was legally possessed and exported by any citizen of the United States
in conjunction with travel outside the United States, provided that the product is imported
into the United States by the same person upon the termination of travel;

(ii) was acquired outside of the United States as part of a cultural exchange
by an Indian, Aleut, or Eskimo residing in Alaska; or

(iii) is owned by a Native inhabitant of Russia, Canada, or Greenland and
is imported for noncommercial purposes in conjunction with travel within the United States
or as part of a cultural exchange with an Indian, Aleut, or Eskimo residing in Alaska.

(B) For the purposes of this paragraph, the term—

(1) “Native inhabitant of Russia, Canada, or Greenland” means a person
residing in Russia, Canada, or Greenland who is related by blood, is a member of the
same clan or ethnological grouping, or shares a common heritage with an Indian, Aleut, or
Eskimo residing in Alaska; and

(ii) “cultural exchange” means the sharing or exchange of ideas, informa-
tion, gifts, clothing, or handicrafts between an Indian, Aleut, or Eskimo residing in Alaska
and a Native inhabitant of Russia, Canada, or Greenland, including rendering of raw
marine mammal parts as part of such exchange into clothing or handicrafts through
carving, painting, sewing, or decorating.
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(b) Exemptions for Alaskan natives

Except as provided in section 1379 of this title, the provisions of this chapter shall not
apply with respect to the taking of any marine mammal by any Indian, Aleut, or Eskimo
who resides in Alaska and who dwells on the coast of the North Pacific Ocean or the
Arctic Ocean if such taking—

(1) is for subsistence purposes; or

(2) is done for purposes of creating and selling authentic native articles of handi-
crafts and clothing: Provided, That only authentic native articles of handicrafts and
clothing may be sold in interstate commerce: And provided further, That any edible
portion of marine mammals may be sold in native villages and towns in Alaska or for
native consumption. For the purposes of this subsection, the term “authentic native articles
of handicrafts and clothing” means items composed wholly or in some significant respect
of natural materials, and which are produced, decorated, or fashioned in the exercise of
traditional native handicrafts without the use of pantographs, multiple carvers, or other
mass copying devices. Traditional native handicrafts include, but are not limited to
weaving, carving, stitching, sewing, lacing, beading, drawing and painting; and

(3) in each case, is not accomplished in a wasteful manner.

Notwithstanding the preceding provisions of this subsection, when, under this chapter,
the Secretary determines any species or stock of marine mammal subject to taking by
Indians, Aleuts, or Eskimos to be depleted, he may prescribe regulations upon the taking
of such marine mammals by any Indian, Aleut, or Eskimo described in this subsection.
Such regulations may be established with reference to species or stocks, geographical
description of the area included, the season for taking, or any other factors related to the
reason for establishing such regulations and consistent with the purposes of this chapter.
Such regulations shall be prescribed after notice and hearing required by section 1373 of
this title and shall be removed as soon as the Secretary determines that the need for their
imposition has disappeared. In promulgating any regulation or making any assessment
pursuant to a hearing or proceeding under this subsection or section 1386 (b)(2) of this
title, or in making any determination of depletion under this subsection or finding regard-
ing unmitigable adverse impacts under subsection (a)(5) of this section that affects stocks
or persons to which this subsection applies, the Secretary shall be responsible for demon-
strating that such regulation, assessment, determination, or finding is supported by
substantial evidence on the basis of the record as a whole. The preceding sentence shall
only be applicable in an action brought by one or more Alaska Native organizations
representing persons to which this subsection applies.

(c) Taking in defense of self or others

It shall not be a violation of this chapter to take a marine mammal if such taking is
imminently necessary in self-defense or to save the life of a person in immediate danger,
and such taking is reported to the Secretary within 48 hours. The Secretary may seize and
dispose of any carcass.

(d) Good Samaritan exemption
It shall not be a violation of this chapter to take a marine mammal if—

(1) such taking is imminently necessary to avoid serious injury, additional injury,
or death to a marine mammal entangled in fishing gear or debris;

(2) reasonable care is taken to ensure the safe release of the marine mammal,
taking into consideration the equipment, expertise, and conditions at hand;

(3) reasonable care is exercised to prevent any further injury to the marine
mammal; and

(4) such taking is reported to the Secretary within 48 hours.

(e) Chapter not to apply to incidental takings by United States citizens employed on
foreign vessels outside United States EEZ

17



Marine Mammal Commission

The provisions of this chapter shall not apply to a citizen of the United States who
incidentally takes any marine mammal during fishing operations outside the United States
exclusive economic zone (as defined in section 1802 of this title) when employed on a
foreign fishing vessel of a harvesting nation which is in compliance with the International
Dolphin Conservation Program.

(f) Exemption of actions necessary for national defense

(1) The Secretary of Defense, after conferring with the Secretary of Commerce,
the Secretary of the Interior, or both, as appropriate, may exempt any action or category of
actions undertaken by the Department of Defense or its components from compliance with
any requirement of this chapter, if the Secretary determines that it is necessary for national
defense.

(2) An exemption granted under this subsection—

(A) subject to subparagraph (B), shall be effective for a period specified by the
Secretary of Defense; and

(B) shall not be effective for more than 2 years.

(3)
(A) The Secretary of Defense may issue additional exemptions under this
subsection for the same action or category of actions, after—

(1) conferring with the Secretary of Commerce, the Secretary of the
Interior, or both as appropriate; and

(ii) making a new determination that the additional exemption is necessary
for national defense.

(B) Each additional exemption under this paragraph shall be effective for a
period specified by the Secretary of Defense, of not more than 2 years.

(4) Not later than 30 days after issuing an exemption under paragraph (1) or an
additional exemption under paragraph (3), the Secretary of Defense shall submit to the
Committee on Armed Services of the House of Representatives and the Committee on
Armed Services of the Senate notice describing the exemption and the reasons therefor.
The notice may be provided in classified form if the Secretary of Defense determines that
use of the classified form is necessary for reasons of national security.

Prohibitions

16 U.S.C. 1372

Sec. 102. (a) [TAKING.] — Except as provided in sections 101, 103, 104, 109, 111, 113,
114, and 118 of this title and title IV, it is unlawful—

(1) for any person subject to the jurisdiction of the United States or any vessel or other
conveyance subject to the jurisdiction of the United States to take any marine mammal on
the high seas;

(2) except as expressly provided for by an international treaty, convention, or agree-
ment to which the United States is a party and which was entered into before the effective
date of this title or by any statute implementing any such treaty, convention, or agree-
ment—

(A) for any person or vessel or other conveyance to take any marine mammal in
waters or on lands under the jurisdiction of the United States; or
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(B) for any person to use any port, harbor, or other place under the jurisdiction of
the United States to take or import marine mammals or marine mammal products; and

(3) for any person, with respect to any marine mammal taken in violation of this title,
to possess that mammal or any product from that mammal;

(4) for any person to transport, purchase, sell, export, or offer to purchase, sell, or
export any marine mammal or marine mammal product—

(A) that is taken in violation of this Act; or

(B) for any purpose other than public display, scientific research, or enhancing the
survival of a species or stock as provided for under subsection 104(c); and

(5) for any person to use, in a commercial fishery, any means or methods of fishing in
contravention of any regulations or limitations, issued by the Secretary for that fishery to
achieve the purposes of this Act.

(b) [IMPORTATION OF PREGNANT OR NURSING ANIMALS; DEPLETED SPECIES OR STOCK;
INHUMANE TAKING.] — Except pursuant to a permit for scientific research, or for
enhancing the survival or recovery of a species or stock, issued under section 104(c) of this
title, it is unlawful to import into the United States any marine mammal if such mammal
was—

(1) pregnant at the time of taking;

(2) nursing at the time of taking, or less than eight months old, whichever occurs later;

(3) taken from a species or population stock which the Secretary has, by regulation
published in the Federal Register, designated as a depleted species or stock; or

(4) taken in a manner deemed inhumane by the Secretary.
Notwithstanding the provisions of paragraphs (1) and (2), the Secretary may issue a permit
for the importation of a marine mammal, if the Secretary determines that such importation

is necessary for the protection or welfare of the animal.

(c) [IMPORTATION OF ILLEGALLY TAKEN MAMMALS.] — It is unlawful to import into the
United States any of the following:

(1) Any marine mammal which was—

(A) taken in violation of this title; or

(B) taken in another country in violation of the law of that country.
(2) Any marine mammal product if—

(A) the importation into the United States of the marine mammal from which such
product is made is unlawful under paragraph (1) of this subsection; or

(B) the sale in commerce of such product in the country of origin of the product is
illegal;

(3) Any fish, whether fresh, frozen, or otherwise prepared, if such fish was caught in a
manner which the Secretary has proscribed for persons subject to the jurisdiction of the
United States, whether or not any marine mammals were in fact taken incident to the
catching of the fish.

(d) [NONAPPLICABILITY OF PROHIBITIONS.] — Subsections (b) and (c) of this section shall
not apply—
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(1) in the case of marine mammals or marine mammal products, as the case may be, to
which subsection (b)(3) of this section applies, to such items imported into the United
States before the date on which the Secretary publishes notice in the Federal Register of his
proposed rulemaking with respect to the designation of the species or stock concerned as
depleted; or

(2) in the case of marine mammals or marine mammal products to which subsection
(c)(1)(B) or (c)(2)(B) of this section applies, to articles imported into the United States
before the effective date of the foreign law making the taking or sale, as the case may be,
of such marine mammals or marine mammal products unlawful.

(e) [RETROACTIVE EFFECT.] — This Act shall not apply with respect to any marine
mammal taken before the effective date of this Act [December 21, 1972], or to any marine
mammal product consisting of, or composed in whole or in part of, any marine mammal
taken before such date.

(f) [COMMERCIAL TAKING OF WHALES.] — It is unlawful for any person or vessel or other
conveyance to take any species of whale incident to commercial whaling in waters subject
to the jurisdiction of the United States.

Regulations on Taking of Marine Mammals

16 U.S.C. 1373

Sec. 103. (a) [NECESSITY AND APPROPRIATENESS.] — The Secretary, on the basis of the
best scientific evidence available and in consultation with the Marine Mammal Commis-
sion, shall prescribe such regulations with respect to the taking and importing of animals
from each species of marine mammal (including regulations on the taking and importing of
individuals within population stocks) as he deems necessary and appropriate to insure that
such taking will not be to the disadvantage of those species and population stocks and will
be consistent with the purposes and policies set forth in section 2 of this Act.

(b) [FACTORS CONSIDERED IN PRESCRIBING REGULATIONS.] — In prescribing such
regulations, the Secretary shall give full consideration to all factors which may affect the
extent to which such animals may be taken or imported, including but not limited to the
effect of such regulations on—

(1) existing and future levels of marine mammal species and population stocks;

(2) existing international treaty and agreement obligations of the United States;

(3) the marine ecosystem and related environmental considerations;

(4) the conservation, development, and utilization of fishery resources; and

(5) the economic and technological feasibility of implementation.
(c) [ALLOWABLE RESTRICTIONS.] — The regulations prescribed under subsection (a) of this
section for any species or population stock of marine mammal may include, but are not

limited to, restrictions with respect to—

(1) the number of animals which may be taken or imported in any calendar year
pursuant to permits issued under section 104 of this title;

(2) the age, size, or sex (or any combination of the foregoing) of animals which may be

taken or imported, whether or not a quota prescribed under paragraph (1) of this subsec-
tion applies with respect to such animals;
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(3) the season or other period of time within which animals may be taken or imported;
(4) the manner and locations in which animals may be taken or imported; and

(5) fishing techniques which have been found to cause undue fatalities to any species of
marine mammal in a fishery.

(d) [PROCEDURE.] — Regulations prescribed to carry out this section with respect to any
species or stock of marine mammals must be made on the record after opportunity for an
agency hearing on both the Secretary's determination to waive the moratorium pursuant to
section 101(a)(3)(A) of this title and on such regulations, except that, in addition to any
other requirements imposed by law with respect to agency rulemaking, the Secretary shall
publish and make available to the public either before or concurrent with the publication of
notice in the Federal Register of his intention to prescribe regulations under this section—

(1) a statement of the estimated existing levels of the species and population stocks of
the marine mammal concerned;

(2) a statement of the expected impact of the proposed regulations on the optimum
sustainable population of such species or population stock;

(3) a statement describing the evidence before the Secretary upon which he proposes to
base such regulations; and

(4) any studies made by or for the Secretary or any recommendations made by or for
the Secretary or the Marine Mammal Commission which relate to the establishment of
such regulations.

(e) [PERIODIC REVIEW.] — Any regulation prescribed pursuant to this section shall be
periodically reviewed, and may be modified from time to time in such manner as the
Secretary deems consistent with and necessary to carry out the purposes of this Act.

(f) [REPORT TO CONGRESS.] — Within six months after the effective date of this Act [June
21, 1973] and every twelve months thereafter, the Secretary shall report to the public
through publication in the Federal Register and to the Congress on the current status of all
marine mammal species and population stocks subject to the provisions of this Act. His
report shall describe those actions taken and those measures believed necessary, including
where appropriate, the issuance of permits pursuant to this title to assure the well-being of
such marine mammals.*
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Permits

16 U.S.C. 1374

Sec. 104. (a) [ISSUANCE.] — The Secretary may issue permits which authorize the taking
or importation of any marine mammal. Permits for the incidental taking of marine
mammals in the course of commercial fishing operations may only be issued as specifically
provided for in sections 101(a)(5) or 306, or subsection (h) of this section.

(b) [REQUISITE PROVISIONS.] — Any permit issued under this section shall—

(1) be consistent with any applicable regulation established by the Secretary under
section 103 of this title, and

(2) specify—
(A) the number and kind of animals which are authorized to be taken or imported,

(B) the location and manner (which manner must be determined by the Secretary to
be humane) in which they may be taken, or from which they may be imported,

(C) the period during which the permit is valid, and
(D) any other terms or conditions which the Secretary deems appropriate.

In any case in which an application for a permit cites as a reason for the proposed taking
the overpopulation of a particular species or population stock, the Secretary shall first
consider whether or not it would be more desirable to transplant a number of animals (but
not to exceed the number requested for taking in the application) of that species or stock to
a location not then inhabited by such species or stock but previously inhabited by such
species or stock.

(c) [IMPORTATION FOR DISPLAY OR RESEARCH.] —

(1) Any permit issued by the Secretary which authorizes the taking or importation of a
marine mammal for purposes of scientific research, public display, or enhancing the
survival or recovery of a species or stock shall specify, in addition to the conditions
required by subsection (b) of this section, the methods of capture, supervision, care, and
transportation which must be observed pursuant to such taking or importation. Any person
authorized to take or import a marine mammal for purposes of scientific research, public
display, or enhancing the survival or recovery of a species or stock shall furnish to the
Secretary a report on all activities carried out by him pursuant to that authority.

(2)(A) A permit may be issued to take or import a marine mammal for the purpose of
public display only to a person which the Secretary determines—

(i) offers a program for education or conservation purposes that is based on
professionally recognized standards of the public display community;

(i1) is registered or holds a license issued under 7 U.S.C. 2131 et seq.; and
(ii1) maintains facilities for the public display of marine mammals that are open
to the public on a regularly scheduled basis and that access to such facilities is not

limited or restricted other than by charging of an admission fee.

(B) A permit under this paragraph shall grant to the person to which it is issued the
right, without obtaining any additional permit or authorization under this Act, to—
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(1) take, import, purchase, offer to purchase, possess, or transport the marine
mammal that is the subject of the permit; and

(i1) sell, export, or otherwise transfer possession of the marine mammal, or
offer to sell, export, or otherwise transfer possession of the marine mammal—

(I) for the purpose of public display, to a person that meets the require-
ments of clauses (i), (ii), and (iii) of subparagraph (A);

(IT) for the purpose of scientific research, to a person that meets the
requirements of paragraph (3); or

(IIT) for the purpose of enhancing the survival or recovery of a species or
stock, to a person that meets the requirements of paragraph (4).

(C) A person to which a marine mammal is sold or exported or to which posses-
sion of a marine mammal is otherwise transferred under the authority of subparagraph
(B) shall have the rights and responsibilities described in subparagraph (B) with respect
to the marine mammal without obtaining any additional permit or authorization under
this Act. Such responsibilities shall be limited to—

(i) for the purpose of public display, the responsibility to meet the requirements
of clauses (i), (ii), and (iii) of subparagraph (A),

(ii) for the purpose of scientific research, the responsibility to meet the require-
ments of paragraph (3), and

(iii) for the purpose of enhancing the survival or recovery of a species or stock,
the responsibility to meet the requirements of paragraph (4).
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(D) If the Secretary—

(1) finds in concurrence with the Secretary of Agriculture, that a person that
holds a permit under this paragraph for a marine mammal, or a person exercising
rights under subparagraph (C), no longer meets the requirements of subparagraph
(A)(ii) and is not reasonably likely to meet those requirements in the near future,
or

(i) finds that a person that holds a permit under this paragraph for a marine
mammal, or a person exercising rights under subparagraph (C), no longer meets
the requirements of subparagraph (A) (i) or (iii) and is not reasonably likely to
meet those requirements in the near future,

the Secretary may revoke the permit in accordance with section 104(e), seize the marine
mammal, or cooperate with other persons authorized to hold marine mammals under
this Act for disposition of the marine mammal. The Secretary may recover from the
person expenses incurred by the Secretary for that seizure.

(E) No marine mammal held pursuant to a permit issued under subparagraph (A),
or by a person exercising rights under subparagraph (C), may be sold, purchased,
exported, or transported unless the Secretary is notified of such action no later than 15
days before such action, and such action is for purposes of public display, scientific
research, or enhancing the survival or recovery of a species or stock. The Secretary
may only require the notification to include the information required for the inventory
established under paragraph (10).

(3)(A) The Secretary may issue a permit under this paragraph for scientific research
purposes to an applicant which submits with its permit application information indicating
that the taking is required to further a bona fide scientific purpose. The Secretary may
issue a permit under this paragraph before the end of the public review and comment
period required under subsection (d)(2) if delaying issuance of the permit could result in
injury to a species, stock, or individual, or in loss of unique research opportunities.

(B) No permit issued for purposes of scientific research shall authorize the lethal
taking of a marine mammal unless the applicant demonstrates that a nonlethal method of
conducting the research is not feasible. The Secretary shall not issue a permit for
research which involves the lethal taking of a marine mammal from a species or stock
that is depleted, unless the Secretary determines that the results of such research will
directly benefit that species or stock, or that such research fulfills a critically important
research need.

(C) Not later than 120 days after the date of enactment of the Marine Mammal
Protection Act Amendments of 1994 [August 28, 1994], the Secretary shall issue a
general authorization and implementing regulations allowing bona fide scientific
research that may result only in taking by Level B harassment of a marine mammal.
Such authorization shall apply to persons which submit, by 60 days before commence-
ment of such research, a letter of intent via certified mail to the Secretary containing the
following:

(1) The species or stocks of marine mammals which may be harassed.
(ii) The geographic location of the research.

(iii) The period of time over which the research will be conducted.

(iv) The purpose of the research, including a description of how the definition
of bona fide research as established under this Act would apply.

(v) Methods to be used to conduct the research.
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Not later than 30 days after receipt of a letter of intent to conduct scientific research
under the general authorization, the Secretary shall issue a letter to the applicant
confirming that the general authorization applies, or, if the proposed research is likely
to result in the taking (including Level A harassment) of a marine mammal, shall notify
the applicant that subparagraph (A) applies.

(4)(A) A permit may be issued for enhancing the survival or recovery of a species or
stock only with respect to a species or stock for which the Secretary, after consultation
with the Marine Mammal Commission and after notice and opportunity for public com-
ment, has first determined that—

(1) taking or importation is likely to contribute significantly to maintaining or
increasing distribution or numbers necessary to ensure the survival or recovery of
the species or stock; and

(i1) taking or importation is consistent (I) with any conservation plan adopted by
the Secretary under section 115(b) of this title or any recovery plan developed
under section 4(f) of the Endangered Species Act of 1973 for the species or stock,
or (II) if there is no conservation or recovery plan in place, with the Secretary's
evaluation of actions required to enhance the survival or recovery of the species or
stock in light to the factors that would be addressed in a conservation plan or a
recovery plan.

(B) A permit issued in accordance with this paragraph may allow the captive
maintenance of a marine mammal from a depleted species or stock only if the Secre-
tary—

(1) determines that captive maintenance is likely to contribute to the survival or
recovery of the species or stock by maintaining a viable gene pool, increasing
productivity, providing biological information, or establishing animal reserves;

(i) determines that the expected benefit to the affected species or stock out-
weighs the expected benefit of alternatives which do not require removal of
animals from the wild; and

(iii) requires that the marine mammal or its progeny be returned to the natural
habitat of the species or stock as soon as feasible, consistent with the objectives of
any applicable conservation plan or recovery plan, or of any evaluation by the
Secretary under subparagraph (A).

The Secretary may allow the public display of such a marine mammal only if the
Secretary determines that such display is incidental to the authorized maintenance and
will not interfere with the attainment of the survival or recovery objectives.

(5)(A) The Secretary may issue a permit for the importation of polar bear parts (other
than internal organs) taken in sport hunts in Canada to an applicant which submits with its
permit application proof that the polar bear was legally harvested in Canada by the
applicant. Such a permit shall be issued if the Secretary, in consultation with the Marine
Mammal Commission and after notice and opportunity for public comment, finds that—

(1) Canada has a monitored and enforced sport hunting program consistent with
the purposes of the Agreement on the Conservation of Polar Bears;

(ii) Canada has a sport hunting program based on scientifically sound quotas
ensuring the maintenance of the affected population stock at a sustainable level;

(ii1) the export and subsequent import are consistent with the provisions of the
Convention on International Trade in Endangered Species of Wild Fauna and Flora

and other international agreements and conventions; and

(iv) the export and subsequent import are not likely to contribute to illegal trade
in bear parts.
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(B) The Secretary shall establish and charge a reasonable fee for permits issued
under this paragraph. All fees collected under this paragraph shall be available to the
Secretary until expended for use in developing and implementing cooperative research
and management programs for the conservation of polar bears in Alaska and Russia
pursuant to section 113(d).

(C)(1) The Secretary shall undertake a scientific review of the impact of permits
issued under this paragraph on the polar bear population stocks in Canada within 2
years after the date of enactment of this paragraph [April 30, 1996]. The Secretary
shall provide an opportunity for public comment during the course of such review, and
shall include a response to such public comment in the final report on such review.

(ii) The Secretary shall not issue permits under this paragraph after September
30, 1996, if the Secretary determines, based on the scientific review, that the
issuance of permits under this paragraph is having a significant adverse impact on
the polar bear population stocks in Canada. The Secretary may review such
determination annually thereafter, in light of the best scientific information
available, and shall complete the review not later than January 31 in any year a
review is undertaken. The Secretary may issue permits under this paragraph
whenever the Secretary determines, on the basis of such annual review, that the
issuance of permits under this paragraph is not having a significant adverse impact
on the polar bear population stocks in Canada.

(D) The Secretary of the Interior shall, expeditiously after the expiration of the
applicable 30 day period under subsection (d)(2), issue a permit for the importation
of polar bear parts (other than internal organs) from polar bears taken in sport hunts
in Canada before the date of enactment of the Marine Mammal Protection Act
Amendments of 1994 [April 30, 1994], to each applicant who submits, with the
permit application, proof that the polar bear was legally harvested in Canada by the
applicant. The Secretary shall issue such permits without regard to the provisions of
subparagraphs (A) and (C)(ii) of this paragraph, subsection (d)(3) of this section,
and sections 101 and 102. This subparagraph shall not apply to polar bear parts that
were imported before the effective date of this subparagraph [June 12, 1997].

(6) A permit may be issued for photography for educational or commercial purposes
involving marine mammals in the wild only to an applicant which submits with its permit
application information indicating that the taking will be limited to Level B harassment,
and the manner in which the products of such activities will be made available to the
public.

(7) Upon request by a person for a permit under paragraph (2), (3), or (4) for a marine
mammal which is in the possession of any person authorized to possess it under this Act
and which is determined under guidance under section 402(a) not to be releasable to the
wild, the Secretary shall issue the permit to the person requesting the permit if that
person—

(A) meets the requirements of clauses (i), (ii), and (iii) of paragraph (2)(A), in the
case of a request for a permit under paragraph (2);

(B) meets the requirements of paragraph (3), in the case of a request for a permit
under that paragraph; or

(C) meets the requirements of paragraph (4), in the case of a request for a permit
under that paragraph.

(8)(A) No additional permit or authorization shall be required to possess, sell, pur-
chase, transport, export, or offer to sell or purchase the progeny of marine mammals taken
or imported under this subsection, if such possession, sale, purchase, transport, export, or
offer to sell or purchase is—
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(1) for the purpose of public display, and by or to, respectively, a person which
meets the requirements of clauses (i), (ii), and (iii) of paragraph (2)(A);

(ii) for the purpose of scientific research, and by or to, respectively, a person
which meets the requirements of paragraph (3); or

(iii) for the purpose of enhancing the survival or recovery of a species or stock,
and by or to, respectively, a person which meets the requirements of paragraph

4).

(B)(1) A person which has a permit under paragraph (2), or a person exercising
rights under paragraph (2)(C), which has possession of a marine mammal that gives
birth to progeny shall—

(I) notify the Secretary of the birth of such progeny within 30 days after
the date of birth; and

(IT) notify the Secretary of the sale, purchase, or transport of such progeny
no later than 15 days before such action.

(ii) The Secretary may only require notification under clause (i) to include the
information required for the inventory established under paragraph (10).

(C) Any progeny of a marine mammal born in captivity before the date of the
enactment of the Marine Mammal Protection Act Amendments of 1994 [April 30,
1994] and held in captivity for the purpose of public display shall be treated as though
born after that date of enactment.

(9) No marine mammal may be exported for the purpose of public display, scientific
research, or enhancing the survival or recovery of a species or stock unless the receiving
facility meets standards that are comparable to the requirements that a person must meet to
receive a permit under this subsection for that purpose.

(10) The Secretary shall establish and maintain an inventory of all marine mammals
possessed pursuant to permits issued under paragraph (2)(A), by persons exercising rights
under paragraph (2)(C), and all progeny of such marine mammals. The inventory shall
contain, for each marine mammal, only the following information which shall be provided
by a person holding a marine mammal under this Act:

(A) The name of the marine mammal or other identification.

(B) The sex of the marine mammal.

(C) The estimated or actual birth date of the marine mammal.

(D) The date of acquisition or disposition of the marine mammal by the permit
holder.

(E) The source from whom the marine mammal was acquired including the
location of the take from the wild, if applicable.

(F) If the marine mammal is transferred, the name of the recipient.
(G) A notation if the animal was acquired as the result of a stranding.

(H) The date of death of the marine mammal and the cause of death when deter-
mined.

(d) [APPLICATION PROCEDURES; NOTICE; HEARING; REVIEW.] —

(1) The Secretary shall prescribe such procedures as are necessary to carry out this
section, including the form and manner in which application for permits may be made.
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(2) The Secretary shall publish notice in the Federal Register of each application made
for a permit under this section. Such notice shall invite the submission from interested
parties, within thirty days after the date of the notice, of written data or views, with
respect to the taking or importation proposed in such application.

(3) The applicant for any permit under this section must demonstrate to the Secretary
that the taking or importation of any marine mammal under such permit will be consistent
with the purposes of this Act and the applicable regulations established under section 103
of this title.

(4) If within thirty days after the date of publication of notice pursuant to paragraph (2)
of this subsection with respect to any application for a permit any interested party or
parties request a hearing in connection therewith, the Secretary may, within sixty days
following such date of publication, afford to such party or parties an opportunity for such a
hearing.

(5) As soon as practicable (but not later than thirty days) after the close of the hearing
or, if no hearing is held, after the last day on which data, or views, may be submitted
pursuant to paragraph (2) of this subsection, the Secretary shall (A) issue a permit
containing such terms and conditions as he deems appropriate, or (B) shall deny issuance
of a permit. Notice of the decision of the Secretary to issue or to deny any permit under
this paragraph must be published in the Federal Register within ten days after the date of
issuance or denial.

(6) Any applicant for a permit, or any party opposed to such permit, may obtain
judicial review of the terms and conditions of any permit issued by the Secretary under this
section or of his refusal to issue such a permit. Such review, which shall be pursuant to
chapter 7 of Title 5, United States Code, may be initiated by filing a petition for review in
the United States district court for the district wherein the applicant for a permit resides, or
has his principal place of business, or in the United States District Court for the District of
Columbia, within sixty days after the date on which such permit is issued or denied.

(e) [MODIFICATION, SUSPENSION, AND REVOCATION.] —

(1) The Secretary may modify, suspend, or revoke in whole or part any permit issued
by him under this section—

(A) in order to make any such permit consistent with any change made after the
date of issuance of such permit with respect to any applicable regulation prescribed
under section 103 of this title,

(B) in any case in which a violation of the terms and conditions of the permit is
found, or

(C) if, in the case of a permit under subsection (c)(5) authorizing importation of
polar bear parts, the Secretary, in consultation with the appropriate authority in
Canada, determines that the sustainability of Canada's polar bear population stocks are
being adversely affected or that sport hunting may be having a detrimental effect on
maintaining polar bear population stocks throughout their range.

(2) Whenever the Secretary shall propose any modification, suspension, or revocation
of a permit under this subsection, the permittee shall be afforded opportunity, after due
notice, for a hearing by the Secretary with respect to such proposed modification, suspen-
sion, or revocation. Such proposed action by the Secretary shall not take effect until a
decision is issued by him after such hearing. Any action taken by the Secretary after such
a hearing is subject to judicial review on the same basis as is any action taken by him with
respect to a permit application under paragraph (5) of subsection (d) of this section.
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(3) Notice of the modification, suspension, or revocation of any permit by the Secretary
shall be published in the Federal Register within ten days from the date of the Secretary's
decision.

(f) [POSSESSION OF PERMIT BY ISSUEE OR HIS AGENT.] — Any permit issued under this
section must be in the possession of the person to whom it is issued (or an agent of such
person) during—

(1) the time of the authorized or taking importation;’

(2) the period of any transit of such person or agent which is incident to such taking or
importation; and

(3) any other time while any marine mammal taken or imported under such permit is in
the possession of such person or agent.

A duplicate copy of the issued permit must be physically attached to the container,
package, enclosure, or other means of containment, in which the marine mammal is placed
for purposes of storage, transit, supervision, or care.

(g) [FEES.] — The Secretary shall establish and charge a reasonable fee for permits issued
under this section.

(h) [GENERAL PERMITS.] — (1) Consistent with the regulations prescribed pursuant to
section 103 of this title and to the requirements of section 101 of this title, the Secretary
may issue an annual permit to a United States purse seine fishing vessel for the taking of
such marine mammals, and shall issue regulations to cover the use of any such annual
permits.

(2) Such annual permits for the incidental taking of marine mammals in the course of
commercial purse seine fishing for yellowfin tuna in the eastern tropical Pacific Ocean
shall be governed by section 306 of this Act, subject to the regulations issued pursuant to
section 303 of this Act.

(3)(A) The Secretary shall, commencing on January 1, 1985, undertake a scientific
research program to monitor for at least five consecutive years, and periodically as
necessary thereafter, the indices of abundance and trends of marine mammal population
stocks which are incidentally taken in the course of commercial purse seine fishing for
yellowfin tuna in the eastern tropical Pacific Ocean.

(B) If the Secretary determines, on the basis of the best scientific information
available (including that obtained under the monitoring program), that the incidental
taking of marine mammals permitted under the general permit referred to in paragraph
(2) is having a significant adverse effect on a marine mammal population stock, the
Secretary shall take such action as is necessary, after notice and an opportunity for an
agency hearing on the record, to modify the applicable incidental take quotas or
requirements for gear and fishing practices (or both such quotas and requirements) for
such fishing so as to ensure that the marine mammal population stock is not signifi-
cantly adversely affected by the incidental taking.

(C) For each year after 1984, the Secretary shall include in his annual report to the
public and the Congress under section 103(f) a discussion of the proposed activities to
be conducted each year as part of the monitoring program required by subparagraph

(A).

(D) There are authorized to be appropriated to the Department of Commerce for
purposes of carrying out the monitoring program required under this paragraph not to
exceed $4,000,000 for the period beginning October 1, 1984, and ending September
30, 1988.
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ENDANGERED SPECIES ACT OF 1973
[Public Law 93-205, Approved Dec. 28, 1973, 87 Stat. 884]

[As Amended Through Public Law 107-136, Jan. 24, 2002]

AN ACT To provide for the conservation of endangered and threatened species of
fish, wildlife, and plants, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, 16 U.S.C. 1531
Eggeé;,:l'hat this Act may be cited as the ‘*Endangered Species Act of
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FINDINGS, PURPOSES, AND POLICY

SEC. 2. 16 U.S.C. 1531 (a) FINDINGS.—The Congress finds
and declares that— ] ) o )

(1) various species of fish, wildlife, and plants in the
United States have been rendered extinct as a consequence of
economic growth and development untempered by adequate
concern and conservation; o

(2) other species of fish, wildlife, and plants have been so
depleted in numbers that they are in danger of or threatened with
extinction; ] ) o

(3) these species of fish, wildlife, and plants are of
esthetic, ecological, educational, historical, recreational, and
scientific value to the Nation and its people;

1Bracketed material does not appear in Act. Sec. 1012 of P.L. 100-478, 102 Stat. 2314, Octo-

January 24, 2002 ber 7, 1988, added sec. 18 of the Act but did not conform the table of contents of the Act.
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~(4) the United States has pledged itself as a sovereign state
in the international community to conserve to the extent
racticable the various species of fish or wildlife and plants
acing extinction, pursuant to—

A) migratory bird treaties with Canada and Mexico;
] B) the Migratory and Endangered Bird Treaty with
apan;
P (C) the Convention on Nature Protection and Wildlife
Preservation in the Western Hemisphere;

(D) the International Convention for the Northwest
Atlantic Fisheries; ) )
~(E) the International Convention for the High Seas
Fisheries of the North Pacific Ocean; )

éFg the Convention on International Trade in Endan-
gered Species of Wild Fauna and Flora; and

(G) other international agreements; and
(5) encouraging the States and other interested parties,
through Federal financial assistance and a system of incentives,
to develop and maintain conservation programs which meet
national and international standards is a key to meeting the

Nation’s international commitments and to better _safegu_ardl_nﬂ,

for the benefit of all citizens, the Nation’s heritage in fish,

wildlife, and plants. ) ]

Purroses.—The purposes of this Act are to provide a
means whereby the ecosystems upon which endangered species and
threatened species depend may be conserved, to provide a program
for the conservation of such endangered species and threatened
species, and to take such steps as may be appropriate to achieve the
purﬁpses of the treaties and conventions set forth in subsection (a)
of this section. ) )

(c) Povicy.—(1) It is further declared to be the policy of Con-
gress that all Federal departments and agencies shall seek to con-
serve endangered species and threatened species and shall utilize
their authorities in furtherance of the purposes of this Act.

(2) It is further declared to be the policy of Congress that Fed-
eral agencies shall cooperate with State and local agencies to re-
solve water resource issues in concert with conservation of endan-
gered species.

DEFINITIONS

Sec. 3. 916 U.S.C. 1532, For the purposes of this Act—

(1) The term ‘‘alternative courses of action’” means all alter-
natives and thus is not limited to original project objectives and
agenczljurlsdlctlon. ) o o ]

(2) The term **commercial activity’” means all activities of in-
dustry and trade, including, but not limited to, the buying or selling
of commodities and activities conducted for the purpose of fa-
cilitating such buying and selling: Provided, however, That it does
not include exhibitions of commodities by museums or similar cul-
tural or historical organizations. )

(3) The terms ‘‘conserve,’’ ‘‘conserving,’’ and
‘‘conservation’” mean to use and the use of all methods and
procedures which are necessary to bring any endangered species or
threatened Sﬁ_GCIeS to the point at which the measures provided
pursuant to this Act are
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no longer necessary. Such methods and procedures include, but are
not limited to, all activities associated with scientific resources
management such as research, census, law enforcement, habitat ac-
quisition and maintenance, propagation, live trapping, and trans-
plantation, and, in the extraordinary case where population pressures
within a given ecosystem cannot be otherwise relieved, may include
regulated taking. ) )

~(4) The term “*Convention’” means the Convention on Inter-
national Trade in Endangered Species of Wild Fauna and Flora,
signed on March 3, 1973, and the appendices thereto.

éS)(A)_ The term ‘‘critical habitat’” for a threatened or endan-
gered species means— o ) )

i) the specific areas within the geographical area occupied by
the species, at the time it is listed in accordance with the
provisions of section 4 of this Act, on which are found those
physical or biological features (I) essential to the conservation
of ‘the species and (1) which may require special management
considerations or protection; and ) )

(i) specific areas outside the geographical area occupied by
the species at the time it is listed in accordance with the provi-
sions of section 4 of this Act, upon a determination by the Sec-
retary that such areas are essential for the conservation of the
species.

) é ) Critical habitat may be established for those species now
listed as threatened or endangered species for which no critical
habitat has heretofore been established as set forth in subparagraph
(A) of this paragraph. ) )

~ (C) Except in those circumstances determined by the Secretary,
critical habitat shall not include the entire geographical area which
can be occupied by the threatened or endangered species. o
~ (6) The term *“‘endangered species’” means any species which is
in danger of extinction t_hrou%hout all or a significant portion of its
range other than a species of the Class Insecta determined by the
Secretary to constitute a pest whose IErote_ctlon under the provisions
of this Act would present an overwhelming and overriding risk to
man.

~(7) The term “*Federal agency’’ means any department, agency,
or instrumentality of the United States. )

8) The term “‘fish or wildlife’” means any member of the ani-

mal kingdom, including without limitation any mammal, fish, bird
(including any migratory, nonmigratory, or ‘endangered bird for
which protection is also afforded by treaty or other international
agreement), amphibian, reptile, mollusk, crustacean, arthropod or
other invertebrate, and includes any part, product, egg, or offspring
thereof, or the dead body or parts thereof.

~(9) The term *“foreign commerce’’ includes, among other
things, any transaction—

(A) between persons within one foreign country;

B) between persons in two or more foreign countries;
~ (C) between a person within the United States and a person
in a foreign country; or o )

~ (D) between persons within the United States, where the
fish and wildlife in question are moving in any country or
countries outside the United States.
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(10) The term ““import’” means to land on, bring into, or intro-
duce into or attempt to land on, bring into, or introduce into, any
place subject to the jurisdiction of the United States, whether or not
such landing, bringing, or introduction constitutes an importation
within the meaning of the customs laws of the United States.

2(11) Repealed by section 4(b) of P.L. 97-304, 96 Stat. 1420.,

(12) The term “*permit or license applicant’” means, when used
with respect to an action of a Federal agency for which exemption is
sought under section 7, any person whose application to such agency
for a permit or license has been denied primarily because of the
application of section 7(a) to such agency action.

(13) The term “‘person’” means an individual, corporation, part-
nership, trust, association, or any other private entity; or any officer,
employee, agent, department, or instrumentality of the Federal
Government, of any State, municipality, or political subdivision of a
State, or of any foreign government; any State, municipality, or
political subdivision of a State; or any other entity subject to the
jurisdiction of the United States.

(14) The term ““plant’” means any member of the plant king-
dom, including seeds, roots and other parts thereof.

(15) The term “‘Secretary’” means, except as otherwise herein
provided, the Secretary of the Interior or the Secretary of Commerce
as program responsibilities are vested pursuant to the provisions of
Reorganization Plan Numbered 4 of 1970; except that with respect to
the enforcement of the provisions of this Act and the Convention
which pertain to the importation or exportation of terrestrial plants,
the term also means the Secretary of Agriculture.

16) The term ‘‘species’’ includes any subspecies of fish or
wildlife or plants, and an?/ distinct population segment of any species
of vertebrate fish or wildlife which interbreeds when mature.

(17) The term “‘State’” means any of the several States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, American
Samoa, the Virgin Islands, Guam, and the Trust Territory of the
Pacific Islands.

(18) The term ‘‘State agency’’ means any State agency, depart-
ment, board, commission, or other governmental entity which is re-
sponsible for the management and conservation of fish, plant, or
wildlife resources within a State.

(19) The term ‘‘take’ means to harass, harm, pursue, hunt,
shoot, wound, Kill, trap, capture, or collect, or to attempt to engage in
any such conduct.

(20) The term “‘threatened species’ means any species which is
likely to become an endangered species within the foreseeable future
throughout all or a significant portion of its range.

(21) The term ““United States,”” when used in a geographical
context, includes all States.

DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPECIES

SEC. 4. 16 U.S.C. 1533; (a) GENERAL.—(1) The Secretary shall
by regulation promulgated in accordance with subsection (b) deter-
mine whether any species is an endangered species or a threatened
species because of any of the following factors:
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(A) the present or threatened destruction, modification, or
curtailment of its habitat or range; ) o

(B) overutilization for commercial, recreational, scientific,
or educational purposes;

(C) disease or predation;

D) the inadequacy of existing regulatory mechanisms; or
E) other natural or manmade factors affecting its contin-
ued existence. ) ) o
~ (2) With respect to any species over which program responsibil-
ities have been vested in the Secretary of Commerce pursuant to
Reorganization Plan Numbered 4 of 1970—
~ (A) in any case in which the Secretary of Commerce deter-
mines that such species should— )

(1) be listed as an endangered species or a threatened
species, or ]

(i) be changed in status from a threatened
species to an endangered species, he shall so inform the
Secretary of the Interior, who shall list such species in
accordance with this section;

~ (B) in any case in which the Secretary of Commerce deter-
mines that such species should— ]

(i) be removed from any list published pursuant to
subsection (c) of this section, or )

(i1) be changed in status from an endangered species to
a threatened species, he shall recommend such action to the
Secretary of the Interior, and the Secretary of the Interior, if
he concurs in the recommendation, shall implement such
action; and ) )

(C) the Secretary of the Interior may not list or remove
from any list any such species, and may not change the status
of any such species which are listed, without a ﬁrlor favorable
determination made pursuant to this section by the Secretary of
Commerce. ] )

~(3) The Secretary, by regulation promulgated in accordance
with subsection (b) "and” to the maximum extent prudent and
determinable— ) ) o

(A) shall, concurrently with making a determination under
Paragraph (1) that a species is an endangered species or a
threatened species, designate anK habitat of such species which
is then considered to be critical habitat; and ]

_ (B) may, from time-to-time thereafter as appropriate, re-
vise such designation.

(b) Basis For DeTERMINATIONS.—(1)(A) The Secretary shall
make determinations required by subsection (a)(1) solely on the
basis of the best scientific and commercial data available to him
after conducting a review of the status of the species and after tak-
ing into account those efforts, if any, being made by any State or
foreign nation, or any political subdivision of a State or foreign na-
tion, to rﬁ)rotect such’ species, whether by predator control, protec-
tion of habitat and food supply, or other conservation practices,
within any area under its jurisdiction, or on the high seas. )

(B) In carrying out this section, the Secretary shall give consid-
eration to species which have been—
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(i) designated as requiring protection from unrestricted
commerce by any foreign nation, or pursuant to any inter-
national agreement; or o )

(i1) identified as in danger of extinction, or likely to
become so within the foreseeable future, by any State agency or
by any agency of a foreign nation that is reSponsible for the
conservation of fish or wildlife or plants. )

~(2) The Secretary shall designate critical habitat, and make re-
visions thereto, under subsection (a)(3) on the basis of the best sci-
entific data available and after taking into consideration the eco-
nomic impact, an_d_an?/ other relevant impact, of specifying any par-
ticular area as critical habitat. The Secretary may exclude any area
from critical habitat if he determines that the bénefits of such ex-
clusion outweight the benefits of s_peC|f)6|ng such area as part of the
critical habitat, unless he determines, based on the best scientific
and commercial data available, that the failure to designate such
area as critical habitat will result in the extinction of the species
concerned. ) ) o

(3)(A) To the maximum extent practicable, within 90 days after
receiving the petition of an interested person under section 553(e)
of title 5, United States Code, to add a species to, or to remove a
species from, either of the lists published under subsection (c), the
Secretary shall make a finding as to whether the petition presents
substantial scientific or commercial information indicating that the
petitioned action may be warranted. If such a petition is found to
present such information, the Secretary shall promptlg/ commence a
review of the status of the species concerned. The Secretary shall
I@romptl publish each finding made under this subparagraph in the

ederal Register. o o )

(B) Within 12 months after receiving a petition that is found
under subparagraph (A) to present substantial information indi-
cating that the petitioned action may be warranted, the Secretary
shall make one of the following findings: ) )

g) The petitioned action is not warranted, in which case
'gle _etcretary shall promptly publish such finding in the Federal

egister.

(i1) The petitioned action is warranted in which case the
Secretary shall promptly publish in the Federal Register a gen-
eral notice and the complete text of a proposed regulation to
implement such action in accordance with paragraph (5).

(iii)  The petitioned action is warranted but that—

] (I[) the immediate proposal and timely promulgation of
a final regulation implementing the petitioned action in ac-
cordance with Paragraphs (5) and (6) is precluded by pend-
ing proposals to determine whether any species is an en-
dangered species or a threatened species, and

(I1) expeditious progress is being made to add quali-
fied species to either of the lists published under sub-
section (c) and to remove from such lists species for which

the ﬁrotections of the Act are no longer necessary,

in which case the Secretary shall ﬁrompt_l publish such findin

in the Federal Register, together with a description an

gvaltéatlon of the reasons and data on which the finding is
ased.
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(©)i) A petition with resBect to which a finding is made under
subparagraph (B)(iii) shall be treated as a petition that is resub-
mitted to the Secretary under subparagraph (A) on the date of such
finding and that presents substantial scientific or commercial infor-
mation that the petitioned action may be warranted.

éii) Any negative finding described in subparagraph (A) and
any finding described in subparagraph (B)(i) or (iii) shall be subject
to judicial review.

(iii) The Secretary shall implement a system to monitor effec-
tively the status of all species with respect to which a finding is
made under subparagraph (B)giii) and shall make prompt use of the
authority under para%raph 7 - to prevent a significant risk to the
well being of any such species.

(D)(i(); To the maximum extent practicable, within 90 days after
receiving the petition of an interested person under section 553(e)
of title 5, United States Code, to revise a critical habitat designa-
tion, the Secretary shall make a finding as to whether the petition
presents substantial scientific information indicatin? that the revi-
sion may be warranted. The Secretary shall promptly publish such
finding In the Federal Reﬂister.

(i) Within 12 months after receiving a petition that is found
under clause (i) to present substantial information indicating that
the requested revision may be warranted, the Secretary shall de-
termine how he intends to proceed with the requested revision, and
shall promptly publish notice of such intention in the Federal Reg-
ister.

(4) Except as provided in paragraphs (5) and (6) of this sub-
section, the provisions of section 553 of title 5, United States Code
(relating to rulemaking procedures), shall apply to any regulation
promulgated to carry out the purposes of this Act.

(5) With respect to any regulation proposed by the Secretary to
implement a determination, designation, or revision referred to in
subsection (a)(1) or (3), the Secretary shall—

(A) not less than 90 days before the effective date of the
regulation—

(1) publish a general notice and the complete text of
the proposed regulation in the Federal Register, and

(ii) give actual notice of the proposed regulation (in-
cluding the complete text of the regulation) to the State
agency in each State in which the species Is believed to
occur, and to each county or equivalent jurisdiction in
which the species is believed to occur, and invite the com-
ment of such agency, and each such jurisdiction, thereon;

(B) insofar as practical, and in cooperation with the Sec-
retary of State, give notice of the proposed regulation to each
foreign nation in which the species is believed to occur or
whose citizens harvest the species on the high seas, and invite

the comment of such nation thereon, _
~ (C) give notice of the proposed regulation to such profes-
sional scientific organizations as he deems appropriate;

1So in original. Probably should be paragraph ““(7)’’.
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(D) publish a summary of the proposed regulation in a
newspaper of general circulation in each area of the United
States in which the species is believed to occur; and

(E) promptly hold one public hearing on the proposed
regu-
lation if any person files a request for such a hearing within

45 days after the date of publication of general notice.

) %6)(A Within the one-year period beginning on the date on
which general notice is published in accordance with paragraph
fS)(A)(I regarding a proposed regulation, the Secretary shall pub-
ish in the Federal Register— o

(i) if a_determination as to whether a species is an endan-
ﬂered species or a threatened species, or a revision of critical
abitat, is involved, either—

I) a final regulation to implement such determination,
~ (M) a final regulation to implement such revision or a
finding that such revision should not be made,
(1T notice that such one-year period is being
extended under sqbparagra%h (B)(i), or o )
(V) notice that the proposed regulation is being
withdrawn under subparagraph B)%I), together with the
finding on which such withdrawal is based; or .
(ii) subject to subparagraph (C), if a designation of critical
habitat is involved, either—

I) a final regulation to implement such designation, or

I notice that such one-year period is being

extended under such subparagraph.

) (B?(I) If the Secretary finds with respect to a proposed regula-
tion referred to in subparagrafph_ (A)(i) that there is substantial dis-
agreement regarding the sufficiency or accuracy of the available
data relevant to the determination or revision concerned, the Sec-
retary may extend the one-year period specified in subparagraph
(A) for not more than six months for purposes of soliciting addi-
tional data. ) ) )
(i) Ifa [proposed regulation referred to in subparagraph (A)(i)
is not promulgated as a final regulation within such one-year period
gor Iongerfperlod if extension under clause (i) applies) because the
ecretary finds that there is not sufficient evidence to justify the
action proposed by the regulation, the Secretary shall immediately
withdraw the regulation. The finding on which a withdrawal is
based shall be subject to judicial review. The Secretary may not
propose a regulation that has prewousl}y_been withdrawn under this
clause unless he determines that sufficient new information is

available to warrant such proposal. )

(iii) If the one-year period specified in subparagraph (A) is ex-
tended under clause (i) with respect to a ﬁrogosed regulation, then
before the close of such extended period the Secretary shall publish
in the Federal Register either a final regulation to implement the

determination or revision concerned, a finding that the revision
should not be made, or a notice of withdrawal of the regulation
unger (alause (i), together with the finding on which the withdrawal
is based.
(SC) A final regulation designating critical habitat of an endan-
gered species or a threatened species shall be published concur-
January 24, 2002 rently with the final regulation implementing the determination
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that such species is endangered or threatened, unless the Secretary
deems that— ) ) )

(i) it is essential to the conservation of such species that
theblre ucljatlon implementing such determination be promptly
pubiisnea, or . - .
(i) critical habitat of such species is not then determinable,
in which case the Secretary, with respect to the proposed
regulation to designate such habitat, may extend the one-year
period specified in subparagraph (A) by not more than “one
additional year, but not later than the close of such additional
year the Secretary must publish a final regulation, based on
such data as may be available at that time, designating, to the
maximum extent prudent, such habitat.

(7) Neither paragraph (4), (5), or (6) of this subsection nor sec-
tion 553 of title 5, United States Code, shall apply to any regula-
tion issued by the Secretary in regard to any emergency posing a
significant risk to the well-being of any species of fish and wildlife

or plants, but only if—

(A) at the time of publication of the regulation_in the Fed-
eral Register the Secretary publishes therein detailed reasons
why such regulation is necessary; and ) )

(B) in the case such regulation applies to resident species
of fish or wildlife, or plants, the Secretary gives actual notice
of such regulation to the State agency in each State in which
such species is believed to occur.

Such regulation shall, at the discretion of the Secretary, take effect
immediately upon the publication of the regulation in the Federal
Register. Any regulation promulgated under the authority of this
garagraph shall cease to have force and effect at the close of the
40-day period following the date of publication unless, during such
240-day period, the rulemakm? procedures which would apply to
such regulation without regard to this paragraph are complied with.
If at any time after issuing an emergency regulation the Secretary
determines, on the basis of the best appropriate data available to
him, that substantial evidence does not exist to warrant such
regulation, he shall withdraw it. )
~ (8) The publication in the Federal Register of any proposed or
final regulation which is necessary or appropriate to carry out the
Purposes of this Act shall include a summary bﬁ, the Secretary of
he data on which such regulation is based and shall show the rela-
tionship of such data to such regulation; and if such regulation des-
ignates or revises critical habitat, such summary shall, to the max-
imum extent practicable, also include a brief description and eval-
uation of those activities (whether public or pnvate? which, in the
opinion of the Secretary, if undertaken may adversely modify such
habitat, or may be affected by such designation. o
(c) Lists.—(1) The Secretary of the Interior shall publish in the
Federal Register a list of all sc,Pemes determined by him or the Sec-
retary of Commerce to be endangered species and a list of all spe-
cies determined by him or the SecretarK of Commerce to be threat-
ened species. Each list shall refer to the species contained therein
by scientific and common name or names, if any, s_?ecn‘y with re-
spect to such species over what portion of its range it is endangered
or threatened, and specify any critical habitat within such range.
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The Secretary shall from time to time revise each list published
under the authority of this subsection to reflect recent determina-
tions, designations, and revisions made in accordance with sub-
sections (a) and (b).

(2) The Secretary shall— ) )

(A) conduct, at least once every five years, a review of all
species included in a list which is published pursuant to para-
graph (1) and which is in effect at the time of such review; and

(B) determine on the basis of such review whether any
such species should—

i) be removed from such list;

(i) be changed in status from an endangered
species to a threatened species; or
(iii) be changed in status from a threatened

species to an endangered species. )

Each determination under subparagraph (B) shall be made in ac-
cordance with the provisions of subsection (a) and (b). =~

(d) PROTECTIVE REGULATIONS.—Whenever any species is listed
as a threatened species pursuant to subsection (C) of this section,
the Secretary shall issue such regulations as he deems necessary
and advisable to provide for the conservation of such species. The
Secretary may by regulation prohibit with respect to any threatened
species any act prohibited under section 9(:}) 1), in the case of fish
or wildlife, or section 9(a)(2) in the case of plants, with respect to
endangered species; except that with respect to the taking of
resident species of fish or wildlife, such, regulations shall apply in
any State which has entered into a cooperative agreement pursuant
to 'section 6(c) of this Act only to the extent that such regulations
have also been adopted by such State.

(e) SIMILARITY OF APPEARANCE CASES.—The Secretary may, by
regulation of commerce or taking, and to the extent he deems ad-
visable, treat any species as an endangered species or threatened
_sPeme_s even through it is not listed pursuant to section 4 of this Act
it he finds that— ) )

_(A) such species so closely resembles in appearance, at the
point in question, a species which has been listed pursuant to
such section that enforcement personnel would have substantial
difficulty in attempting to differentiate between the listed and
unlisted species; ] S ) o

(B) the effect of this substantial difficulty is an additional
threat to an endangered or threatened species; and

(C) such treatment of an unlisted species will substantially

facilitate the enforcement and further the policy of this Act.

(f)(1) RECOVERY PLANS.—The Secretary shall develop and im-
plement plans (hereinafter in _this subsection referred to as ‘‘recov-
ery plans’’) for the conservation and survival of endangered species
and threatened species listed pursuant to this section, unless he
finds that such a plan will not promote the conservation of the spe-
cies. The Secretary, in development and implementing recovery
plans, shall, to the maximum extent practicable—

(A) give priority to those endangered species or threatened
species, without regard to taxonomic classification, that are
most likely to benefit from such plans, particularly those spe-
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cies that are, or may be, in conflict with construction or other
development projects or other forms of economic activity; :
(B) incorporate in each plan— o
~ (i) a description of such site-specific management ac-
tions as may be necessary to achieve the plan’s goal for the
conservation and survival of the species;

(ii) objective, measurable criteria which, when met,
would ‘result in a determination, in accordance with the
?hrO\I/_lstlonsdof this section, that the species be removed from

e list; an

(1ii)estimates of the time required and the cost to
carry out those measures needed to achieve the plan’s goal

and to achieve intermediate steps toward that goal.

(2) The Secretary, in developing and implementing recovery
plans, may procure the services of alpP_ro(Prlate public and private
agencies and institutions and other qualifie E:)ersons. Recovery teams
appointed pursuant to this subsection shall not be subject to the
Federal Advisory Committee Act. )

(3) The Secretary shall report every two years to the Committee
on Environment and Public Works of the Senate and the Committee
on Merchant Marine and Fisheries of the House of Representatives
on the status of efforts to develop and implement recovery plans for
all species listed pursuant to this section and on the status of all
species for which such plans have been developed.

] Ol(4) The Secretary shall, prior to final approval of a new or re-
vised recovery plan, provide public notice and an opportunity for
public review and comment on such plan. The Secretary shall con-
sider all information presented during the public comment period
prior to allfproval of the plan. ) ) )

(5) Each Federal agency shall, prior to implementation of a new
or revised recovery plan, consider all information presented during
the public comment period under paragraph (4).

~ (9) MoniTorinG.—(1) The Secretary shall implement a system
in cooperation with the States to monitor effectively for not less than
five K_ears the status of all species which have recovered to the point
at which the measures provided pursuant to this Act are no longer
nece_ssar}q and which, In accordance with the provisions of this
section, have been removed from either of the lists published under
subsection (c). )

(2) The Secretary shall make ﬁ_rompt use of the authority under
paragraph 7 - of subsection (b) of this section to prevent a significant
risk to the well being of any such recovered species.

(h) Acency GuipeLines.—The Secretary shall establish, and
publish in the Federal Register, agency guidelines to insure that the
purposes of this section are achieved efficiently and effectively. Such
guidelines shall include, but are not limited to— ) o

(1) procedures for recording the receipt and the disposition
of petitions submitted under subsection (b)(3) of this section;

(2) criteria for making the findings required under such
subsection with respect to petitions;

1So in law. Probably should be ““; and”’.
1S0 in original. Probably should be paragraph “*(7)"".
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(3) a ranking system to assist in the identification of spe-

cies that should receive priority review under subsection (a)(1)

of the section; and

(4) asystem for developing and implementing, on a pri-
ority basis, recovery plans under subsection (f) of this section.
The Secretary shall provide to the public notice of, and opportunity
to submit written comments on, any guideline (including any
amendment thereto) proposed to be established under this sub-
section.

(i) If, in the case of any regulation proposed by the Secretary
under the authority of this section, a State agency to which notice
thereof was given in accordance with subsection (b)(5)(A)(ii? files
comments disagreeing with all or part of the proposed regulation,
and the Secretary issues a final regulation which is in conflict with
such comments, or if the Secretary fails to adopt a regulation pur-
suant to an action petitioned by a State agency under subsection
(b)(3), the Secretary shall submit to the State agency a written jus-
tification for his failure to adopt regulations consistent with the
agency’s comments or petition.

LAND ACQUISITION

SEC. 5. (a) #16 U.S.C. 1534, PROGRAM.—The Secretary, and
the Secretary of Agriculture with respect to the National Forest
System, shall establish and implement a ﬁrogram to conserve fish,
wildlife, and plants, including those which are listed as endangered
species or threatened species pursuant to section 4 of this Act. To
carry out such a program, the appropriate Secretary—

(1) shall utilize the land acquisition and other authorit
under the Fish and Wildlife Act of 1956, as amended, the Fis
and Wildlife Coordination Act, as amended, and the Migratory
Bird Conservation Act, as appropriate; and

(2) is authorized to acquire by purchase, donation, or oth-
erwise, lands, waters, or interest therein, and such authority
shall be in addition to any other land acquisition vested in him.
(b) AcquisiTions.—Funds made available pursuant to the Land

and Water Conservation Fund Act of 1965, as amended, may be
used for the purpose of acquiring lands, waters, or interests therein
under subsection (a) of this section.

COOPERATION WITH THE STATES

SEC. 6. #16 U.S.C. 1535; (a) GENERAL.—In carrying out the
program authorized by this Act, the Secretary shall cooperate to the
maximum extent practicable with the States. Such cooperation shall
include consultation with the States concerned before acquiring any
land or water, or interest therein, for the purpose of conserving any
endangered species or threatened species.

(b) MANAGEMENT AGREEMENTS.—The Secretary may enter into
a?reements with an% State for the administration and management
of any area established for the conservation of endangered species
or threatened species. Any revenues derived from the administra-
tion of such areas under these agreements shall be subject to the
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provisions of section 401 of the Act of June 15, 1935 (49 Stat. 383;
16 U.S.C. 715s).

(C)%l) CooreraTive AcreemeNTs.—In furtherance of the pur-
poses of this Act, the Secretary is authorized to enter into a cooper-
ative agreement in accordance with this section with any State
which establishes and maintains an adequate and active program for
the conservation of endangered species and threatened species.
Within one hundred and twenty days after the Secretary receives a
certified copy of such a proposed State program, he shall make a
determination whether such program is in accordance with this Act.
Unless he determines, pursuant to this paragraph, that the State
program is not in accordance with this Act, he shall enter into a
cooperative agreement with the State for the purpose of assisting in
implementation of the State program. In order for a State program
to be deemed an adequate and active program for the conservation
of endangered species and threatened species, the Secretary must
find, and annually thereafter reconfirm such finding, that under the
State program— ] ] ]
(A) author|t¥_ resides in the State agency of conserve resi-
dent species of fish or wildlife determined by the State agency
or the Secretary to be endangered or threatened,;
_ (B) the State agency has established acceptable conserva-
tion programs, consistent with the purposes _and_#ool_lues of this
Act, for all resident species of fish or wildlife in the State
which are deemed by the Secretary to be endangered or threat-
ened, and has furnished a copy of such plan and program to-
gether with all pertinent details, information, and data re-
quested to the Secretary; ) ) ]
~ (C) the State agency is authorized to conduct investiga-
tions to determine the status and requirements for survival of
resident species of fish and wildlife; )
~ (D) the State agency is authorized to establish programs,
including the acquisition of land or aquatic habitat or interests
therein, Tor the conservation of resident endangered or threat-
ened species of fish or wildlife; and S )
(E) provision is_made for public (s)artlupatlon in desig-
nating resident species of fish or wildlife as endangered or
threatened; or

that under the State program— )
(||)E the requirements set forth in subparagraphs (C), (D),
and (E) of this paragraph are complied with, and ) ]
(1) plans are included under which immediate attention will
be given to those resident species of fish and wildlife which are
determined by the Secretary or the State agency to be
endangered or threatened and which the Secretary and the State
agency agree are most urgently in need of conservation
programs; exceﬁt that a cooperative agreement entered into
with a State whose program is deemed adequate and active
pursuant to clause (i) and this clause shall not affect the appli-
cability of prohibitions set forth in or authorized pursuant to
section 4(d) or section 9(a)(1) with respect to the taking of any
resident endangered or threatened species. )
(2) In furtherance of the purposes of this Act, the Secretary is
authorized to enter into a cooperative agreement in accordance
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with this section with any State which establishes and maintains an
adequate and active program for the conservation of endangered
species and threatened species of plants. Within one hundred and
twenty days after the Secretary receives a certified copy of such a
pr0ﬁosed State program, he shall make a determination whether
such program is in accordance with this Act. Unless he determines,
pursuant to this paragraph, that the State program is not in ac-
cordance with this Act, he shall enter into a cooperative agreement
with the State for the purpose of assisting in implementation of the
State program. In order for a State program to be deemed an ade-
quate an actlvecf)rogram for the conservation of endangered spe-
cies of plants and threatened species of plants, the Secretary must
find, and annually thereafter reconfirm such findings, that under the
State program— ) ) ]
(A) authority resides in the State agency to conserve resi-
dent species of ‘plants determined by the State agency or the
Secretary to be endangered or threatened;
~(B) the State agency has established acceptable conserva-
tion programs, consistent with the purposes and policies of this
Act, for all resident species of plants in the State which are
deemed _bx the Secretary to be endangered or threatened, and
has furnished a copy of such plan and program together with all
ertinent details, ‘information, and data requested to the
ecretary; ) ) ) )
~ (C) the State agency is authorized to conduct investiga-
tions to determine the status and requirements for survival of
resident species of plants; and ) S )
(D) provision is made for public participation in desugj-
nating resident species of plants as endangered or threatened;
or that under the State program— )
(i) the requirements set forth in subparagraphs (C) and
(D) of this paragraph are complied with, and = )
—(ii) plans are included under which immediate attention
will be given to those resident species of plants which are
determined by the Secretary or the State agency to be
endangered or threatened and which the Secretary and the
State agency agree are most urgently in need of conserva-
tion prp%rams; except that a cooperative agreement entered
into with a State whose program is deemed adequate and
active pursuant to clause_g) and this clause shall not affect
the applicability of prohibitions set forth in or authorized
pursuant to section 4(d) or section 9(a)(1) with respect to
the taking of any resident endangered or threatened species.

(d) ALLocaTion oF Funps.—(1) The Secretary is authorized to

growde financial assistance to any State, through its respective

tate agency, which has entered info a cooperative agreement pur-
suant to subsection (c) of this section to assist in development of
programs for the conservation of endangered and threatened species
or to assist in monitoring the status of candidate species pursuant to
subparagraph (C) of section 4(b)(3) and recovered species pursuant
to section 4(g). The Secretary shall allocate each annual
appropriation made in accordance with the provisions of subsection
(1) of this section to such States based on consideration of—
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(A) the international commitments of the United States to
protect endangered species or threatened species; )

(B) the readiness of a State to proceed with a conservation
%rotgram consistent with the objectives and purposes of this

Ct;
~ (C) the number of endangered species and threatened spe-
cies within a State; ) )
(D) the potential for restoring endangered species and
threatened species within a State;
(E) the relative urgency to initiate a program to restore and
protect an endangered species or threatened species in terms of
survival of the species; o )
(F) the importance of monitoring the status of candidate
species within a State to prevent a significant risk to the well
being of any such species; and
G) the importance of monitoring the status of recovered
species within a State to assure that such species do not return
to the point at which the measures provided pursuant to this
Act are again necessary. ] )
So much of the annual _approeratlon_made in accordance with pro-
visions of subsection (q of this section allocated for obligation to
any State for any fiscal year as remains unobligated at the close
thereof is authorized to be made available to that State until the
close of the succeeding fiscal year. Any amount allocated to any
State which is unobligated at the end of the period during which it
is available for expenditure is authorized to be made available for
expte;ndlture by the Secretary in conducting programs under this
section.
~ (2) Such cooperative agreements shall Erovide for (A) the ac-
tions to be taken by the Secretary and the States; (B) the benefits
that are expected to be derived in connection with the conservation of
endangered or threatened species; (C) the estimated cost of these
actions; and (D) the share of such costs to be bore by the Federal
Government and by the States; except that—
i) the Federal share of such program costs shall not ex-
ceed 75 percent of the estimated program cost stated in the
agreement; and )
(i) the Federal share may be increased to 90 percent
whenever two or more States having a common interest in one
or more endangered or threatened species, the conservation of
which may be enhanced by cooperation of such States, enter
jointly into agreement with the Secretary.
The Secretary may, in his discretion, and under such rules and reg-
ulations as he may prescribe, advance funds to the State for financ-
ing the United States pro rata share agreed upon in the cooperative
agreement. For the purposes of this section, the non-Federal share
may, in the discretion of the Secretary, be in the form of money or
real property, the value of which will be determined by the
Secretary whose decision shall be final. )

(e) REVIEW OF STATE PROGRAMS.—AnNY action taken by the Sec-
retary under this section shall be subject to his periodic review at
no greater than annual intervals.

(f) CONFLICTS BETWEEN FEDERAL AND STATE LAWS.—AnNy State
law or regulation which applies with respect to the importation or
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exportation of, or interstate or foreign commerce in, endangered
specie or threatened species is void to the extent that it may effec-
tively (1) permit what is prohibited by this Act of by any regulation
which implements this Act, or (2) prohibit what is authorized pur-
suant to an exemption or permit provided for in this Act or in any
regulation which implements this Act. This Act shall not otherwise
be construed to void any State law or regulation which is intended
to conserve migratory, resident, or introduced fish or wildlife, or to
permit or prohibit sale of such fish or wildlife. Any State law or
regulation respecting the taking of an endangered species or
threatened species may be more restrictive than the exemptions or
permits provided for in this Act or in any regulation which imple-
1r:nen(t}ls this Act but not less restrictive than the prohibitions so de-
ined.

(%)_TRANsmom_.—(l) For purposes of this subsection, the term
‘‘establishment period’” means, with respect to any State, the period
beginning on the date of enactment of this Act and ending on
whichever of the following dates first occurs: (A) the date of the
close of the 120-day period following the adjournment of the first
regular session of the legislative of such State which commences
after such date of enactment, or (B) the date of the close of the 15-
month period following such date of enactment.
~ (2) The prohibitions set forth in or authorized pursuant to sec-
tions 4(d) and 9(a)(1)(B) of this Act shall not apply with respect to
the taking of any resident endangered species or threatened species
(other than species listed in Appendix | to the Convention or other-
Wlsesstp$C|f|caIIy covered by any other treaty or Federal law) within
any State— =~ ) ]
gA) which is then a party to a cooperative agreement with
the Secretary pursuant to section 6(c) of this Act (except to the
extent that the taking of any such species is contrary to the law
of such State); or ) o ) )
" (B) except for any time within the establishment period
when—
~ (i) the Secretary applies such prohibition to such spe-
cies at the request of the State, or. o
i) the Secretar?]/_ applies such prohibition after
he_ finds, and publishes his finding, that an_emergenc
exists posing a significant risk to the well-being of suc
species and that the prohibition must be applied to protect
such species. The Secretary’s finding and publication may
be made without regard to the public hearing or comment
provisions of section 553 of title 5, United States Code, or
any other provision of this Act; but such prohibition shall
expire 90 days after the date of its imposition unless the
Secretary further extends such prohibition by publishing
notice and a statement of justification of such extension.

(h) ResuLaTions.—The Secretary is authorized to promulgate
such regulations as may be appropriate to carry out the provisions
of this section relating to financial assistance to States.

gi) ArprOPRIATIONS.—(1) TO carry out the provisions of this sec-
tion for fiscal years after September 30, 1988, there shall be depos-
ited into a special fund known as the cooBeratlve endangered spe-
cies conservation fund, to be administered by the Secretary, an
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amount equal to five percent of the combined amounts covered each
fiscal year into the Federal aid to wildlife restoration fund under
section 3 of the Act of September 2, 1937, and paid, transferred, or
otherwise credited each fiscal gear to the Sport Fishing Restoration
Account established under 1016 of the Act of July 18, 1984.

(2) Amounts deposited into the special fund are authorized to
be appro(f)rlated_ annually and allocated in accordance with sub-
section (d) of this section.

INTERAGENCY COOPERATION

SEC. 7. ¢16 U.S.C. 1536; (a) FEDERAL AGENCY ACTIONS AND
CONSULTATIONS—(1) The Secretary shall review other programs
administered by him and utilize such programs in furtherance of the
purposes of this Act. All other Federal agencies shall, in con-
sultation with and with the assistance of the Secretary, utilize their
authorities in furtherance of the purposes of this Act by carryin
out programs for the conservation of endangered species an
threatened species listed pursuant to section 4 of this Act. ]

(2) Each Federal agency shall, in consultation with and with
the assistance of the Secretarﬁ, insure that any action authorized,
funded, or carried out by such agency (hereinafter in this section
referred to as an “a%ency action”™) is not likely to jeopardize the
continued existence of any endangered species or threatened species
or result in the destruction or adverse modification of habitat of
such species which is determined by the Secretary, after
consultation as appropriate with affected States, to be critical,
unless such agency has been granted an exemption for such action
by the Committee pursuant to subsection (h) of this section. In
fulfilling the requirements of this paragraph each agency shall use
the best scientific and commercial data available. )

(3) Subject to such guidelines as the Secretary may establish, a
Federal agency shall consult with the Secretary on any prospective
agency action at the request of, and in cooiJ_eratlon with, the
Bro_spectlve permit or license applicant if the applicant has reason to

elieve that an endangered species or a threatened species may _be
present in the area affected by his project and that implementation
of such action will likely affect such species.

(4) Each Federal agency shall confer with the Secretary on any
agency action which is likely to jeopardize the continued exiStence of
any species proposed to be_listed under section 4 or result in the
destruction or adverse modification of critical habitat proposed to
be designated for such species. This paragraph does not require a
limitation on the commitment of resources as described in sub-
section (d).

(b) OPINION OF SECRETARY.—(1)(A) Consultation under sub-
section %a)(zg) with respect to any agency action shall be concluded
within the 90-day period beginning on the date on which initiated
or, subject to subparagraph g ), within such other period of time as
is mutually agreeable to the Secretary and the Federal agency. )

(B) In the case of an agency action involving a permit or li-
cense applicant, the Secretary and the Federal agency may not mu-
tually agree to conclude consultation within a period exceeding 90
days unless the Secretary, before the close of the 90th day referred
to in subparagraph (A)—
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(i) if the consultation period proposed to be agreed to will
end before the 150th day after the date on which consultation
was ;nltlhated, submits to the applicant a written statement set-
ting forth—

1) the reasons why a longer period is required;

i) _the information that is required to complete
the consultation; and. ) ) ]
an! the estimated date on which consultation will

be completed; or
(ii) if the consultation period proposed to be agreed to will

end 150 or more days after the date on which consultation was

initiated, obtains the consent of the applicant to such period.
The Secretary and the Federal agency may mutually agree to extend
a consultation period established under ‘the preceding sentence if
the Secretary, before the close of such period, obtains the consent
of the applicant to the extension. )

_(2) Consultation under subsection (a)(3) shall be concluded
within such ﬁerlod as is agreeable to the Secretary, the Federal
agencg, and the applicant concerned. )

(3)(A) Promptly after conclusion of consultation under para-
grag)h ) or (3) of subsection (a), the Secretary shall provide to the

ederal agency and the applicant, if any, a written statement setting

forth the Secretary’s opinion, and a summary of the information on
which the opinion is based, detailing how the agency action affects
the species or its critical habitat. If jeopardy or adverse
modification is found, the Secretary shall suggest those reasonable
and prudent alternatives which he believes would not violate sub-
section (a)(2) and can be taken by the Federal agency or applicant
in |m%lement|ng the agency action. o

(B) Consultation under subsection ﬁa)(_S), and an opinion based
by the Secretary incident to such consultation, regarding an agency
action shall be treated respectively as a consultation under sub-
section (a)(2), and as an opinion issued after consultation under
such subsection, regarding that action if the Secretary reviews the
action before it Is commenced by the Federal agency and finds, and
notifies such agency, that no significant changes have been made
with respect to the action and that no significant change has oc-
E:_urred regarding the information used during the initial consulta-
ion.

(4) If after consultation under subsection (a)(2) of this section,
the Secretary concludes that— ) )

(A) the agency action will not violate such subsection, or
offers reasonable and prudent alternatives which the Secretary
believes would not violate such subsection;

(B) the_takln([] of an endangered species or a threatened
species incidental to the agency action will not violate such
subsection; and

(C) if an endangered species or threatened species of a ma-

rine mammal is involved, the taking is authorized pursuant to
section 101(a)35) of the Marine Mammal Protection Act of 1972;
the Secretary shall provide the Federal agency and the applicant
concerned, if any, with a written statement that—
(i) specifies the impact of such incidental taking on the
species,
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(if) specifies those reasonable and prudent measures that the
_Secrettary considers necessary or appropriate to minimize such
Impact, . -

(iii) in the case of marine mammals, specifies those meas-
ures that are necessary to comply with section 101(a)(5) of the
Marine Mammal Protection Act of 1972 with regard to such
taking, and o ) )
~ (iv) sets forth the terms and conditions (including, but not
limited to, reporting requirements) that must be complied with
by the Federal agency or applicant (if any), or both, to imple-
ment the measures spécified under clauses (ii) and (iii).

(c) BioLOGICAL ASSESSMENT.—(1) To facilitate compliance with
the requirements of subsection (a)(2) each Federal agency shall, with
respect to an)}/1 agency action of such agency for which no contract for
construction has been entered into and for which no construction has
begun on the date of enactment of the Endangered Species Act
Amendments of 1978, reguest of the Secretary information whether
any species which is listed or proposed to be listed may be present in
the area of such proposed action. If the Secretary advises, based on
the best scientific and commercial data available, that such species
may be present, such agency shall conduct a biological assessment
for’the purpose of identifying any endangered species or threatened
species which is likely” to be affected by such action. Such
assessment shall be completed within 180 days after the date on
which initiated (or within such other period as in mutually agreed to
by the Secretary and such agency, except that if a permit or license
applicant is involved, the 180-day perio ma¥ not be extended unless
such agency provides the applicant, before the close of such period,
with a written statement setting forth the estimated length of the

roposed extension and the reasons therefor) and, before any contract
or construction is entered into and before construction is begun with
respect to such action. Such assessment may be undertaken as part of
a Federal agency’s compliance with the requirements of section 102
of the National Environmental Policy Act of 1969 (42 U.S.C. 4332).

(2) Any person who may wish to apply for an exemption under
subsection {gfpf this section for that action'may conduct a biological
assessment to identify any endangered species or threatened species
which is likely to be affected by such action. Any such biological
assessment must, however, be conducted in cooperation with the
Secretary and under the supervision of the appropriate Federal
agency.

(d) LIMITATION ON COMMITMENT OF RESOURCES. —After initi-
ation of consultation required under subsection (a)(2), the Federal
agen_c¥ and the permit or license applicant shall not make any irre-
versible or irretrievable commitment of resources with respect to the
agency action which has the effect of foreclosing the formulation or
implementation of any reasonable and 2lorudent alternative measures
which would not violate subsection (a)(2)

(e)(1) ESTABLISHMENT OF COMMITTEE.—There is established a
committee to be known as the Endangered Species Committee
(hereinafter in this section referred to as the ‘‘Committee’’). )

(2) The Committee shall review any application submitted to it
pursuant to this section and determine in accordance with sub-
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section (h) of this section whether or not to grant an exemption
from the requirements of subsection (a)(2) of this action for the ac-
tion set forth in such application.

| (3) The Committee shall be composed of seven members as fol-
ows:

(A) The Secretary of Agriculture.
(B) The Secretary of the Army.

(C) The Chairman of the Council of Economic Advisors.

©  The Administrator of the Environmental Protection
Agency. Agency. :

(E) The Secretary of the Interior.

(F) The Administrator of the National Oceanic and Atmos-
pheric Administration. ) )

~ (G) The President, after consideration of any recommenda-

tions received pursuant to subsection (g)(2)(B) shall appoint

one individual from each affected State, as determined by the

Secretary, to be a member of the Committee for the consider-

ation of the application for exemption for an agency action with

respect to which such recommendations are made, not later
tha?_ 30 days after an application is submitted pursuant to this
section.

(4)(A) Members of the Committee shall receive no additional
pay on account of their service on the Committee. )
~~ (B) While away from their homes or regular places of business
in the performance of services for the Committee, members of the
Committee shall be allowed travel expenses, including per diem in
lieu of subsistence, in the same manner as persons employed inter-
mltt_entlg in the Government service are allowed expensSes under
section 5703 of title 5 of the United States Code : _ )

ow Five members of the Committee or their representatives
shall constitute a quorum for the transaction of any function of the
Committee, except that, in no case shall any representative be con-
sidered in determining the existence of a quorum for the transaction
of any function of the Committee if that function involves a vote by
the Committee on any matter before the Committee.

(B) The Secretary of the Interior shall be the Chairman of the
Committee. ) )
~ (C) The Committee shall meet at the call of the Chairman or
five of its members. )
th(D) bIAII meetings and records of the Committee shall be open to

e public. )

(6) Upon request of the Committee, the head of any Federal
agency is authorized to detail, on a nonreimbursable basis, any of
the personnel of such agency to the Committee to assist it in car-
rying out its duties under this section. ) )

(7)(A) The Committee may for the purpose of carrying out its
duties 'under this section hold such hearings, sit and act at such
times and places, take such testimony, and receive such evidence,
as the Committee deems advisable.

1So in law. At the end of section 7(e)(3)(D) of the Endangered Species Act of 1973, the second
‘“*Agency.’” should had been stricken.

1So in law. At the end of section 7(e)(4)(B) of the Endangered Species Act of 1973, the period at
end of the paragraph was omitted.
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(B) When so authorized by the Committee, any member or
agent of the Committee may take any action which the Committee
is authorized to take by this'paragraph. ) )

(C? Subject to the Privacy Act, the Committee may secure di-
rectly from any Federal agency information necessary to enable it
to carry out its duties under this section. Upon réequest of the
Chairman of the Committee, the head of such Federal agency shall
furnish such information to the Committee. o

(D) The Committee may use the United States mails in the
same manner and upon the same conditions as a Federal agency.

(E) The Administrator of General Services shall provide to the
Committee on a reimbursable basis such administrative support
services as the Committee may request. ) ]

(8) In carrying out its duties under this section, the Committee
magl_promulgate and amend such rules, regulations, and procedures,
and issue and amend such orders as it deems necessary.

(9) For the purpose of obtaining information necessary for the
consideration of an application for an exemption under this section
the Committee may Issue subpoenas for the attendance and testi-
mony of witnesses and the production of relevant papers, books,
and documents. ) ) )

~In no case shall any representative, including a

representative of a member designated pursuant to paragraph (3)(G)
of tht;s subsection, be eligible to cast a vote on behalf of any
member.

(f) REGULATIONS.—Not later than 90 days after the date of en-
actment of the Endangered Species Act Amendments of 1978, the
Secretary shall promulgate regulations which set forth the form and
manner in which applications for exemption shall be submitted to the
Secretary and the information to be contained in such applications.
Such regulations shall require that information submitted in an
application by the head of an%/ Federal agency with respect to any
agency action include but not be limited to— )

) a description of the consultation process carried out
pursuant to subsection (a)(2) of this section between the head
of the Federal agency and the Secretary; and

(2) a statement ‘describing why such action cannot be al-
tered or modified to conform with the requirements of sub-
section (a)(2) of this section.

(9) APPLICATION FOR EXEMPTION AND REPORT TO THE COM-
MITTEE—(1) A Federal agency, the Governor of the State in which
an agency action will occur, 1f any, or a permit or license applicant
may apply to the Secretary for an exemption for an agency action of
such agency if, after consultation under subsection {a)(Z), the
Secretary’s opinion under subsection (b) indicates that the agency
action would violate subsection ga)%). An application for an exemp-
tion shall be considered initially by the Secretary in the manner
provided for in this subsection, and shall be considered by the Com-
mittee for a final determination under subsection #h) after a report
is made pursuant to paragraph (5). The applicant for an exemption
shall be referred to as the “*exemption applicant’” in this section,
~ (2)(A) An exemption applicant shall submit a written applica-
tion to the Secretary, in a form prescribed under subsection th not
later than 90 days after the completion of the consultation process;
except that, in the case of any agency action involving a permit or
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license applicant, such application shall be submitted not later than
90 days after the date on which the Federal agency concerned takes
final agency action with respect to the issuance of the permit or
license. For purposes of the preceding sentence, the term *‘final
agency action’” means (i) a disposition by an agency with respect to
the issuance of a permit or license that is subject to administrative
review, whether or not such disposition is subject to judicial review;
or (ii) if administrative review is sought with respect to such dis-
position, the decision resulting after such review. Such application
shall set forth the reasons why the exemption applicant considers
that the agency action meets the requirements for an exemption
under this subsection. o )

_(B) Upon receipt of an application for exemption for an agency
action under paragraph él), the Secretary shall promptly (i) notify
the Governor of each affected State, if any, as determined by the
Secretary, and request the Governors so notified to recommend in-
dividuals to be appointed to the Endangered Species Committee for
consideration of such application; and (ii) publish notice of receipt
of the application in the Federal Register, including a summary of
the information contained in the application and a description of the
agency action with respect to which the application for exemption
has been filed. o )

(3) The Secretary shall within 20 days after the receipt of an
application for exemption, or within such other period of time as is
mutually agreeable to the exemption api)llcant and the Secretary—

(Ag_determl_ne that the Federal agency concerned and the

exemption applicant have— ) o

(i) carried out the consultation responsibilities de-
scribed in subsection (a% in good faith and made a reason-
able and responsible effort to develop and fairly consider
modifications or reasonable and prudent alternatives to the
proposed agency action which would not violate subsection
2)(2):

i) conducted any biological assessment required by
subsection (c); and ) o )
(iii) to the extent determinable within the time
provided herein, refrained from making any irreversible or
Irretrievable commitment of resources prohibited by sub-
section (d); or
(B) deny the application for exemption because the Federal

agency concerned or the exemption applicant have not met the

requirements set forth in subparagraph (A)(i), (ii), and (iii).
The denial of an application under subparagraph (B) shall be con-
sidered final agency action for purposes of chapter 7 of title 5,
United States Code. ]

(4) If the Secretary determines that the Federal agency con-
cerned and the exemption applicant have met the requirements set
forth in paragraph (35) A) (i), (i1) and (iii) he shall, in consultation
with the Members of the Committee, hold a hearing on the applica-
tion for exemption in accordance with sections 554, 555, and 556
gother than subsection (b) (1) and (22 thereof) of title 5, United

tates Code, and prepare the report to be submitted pursuant to
paragraph (5).
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(5) Within 140 days after making the determinations under
paragraph (3) or within such other period of time as in mutually
agreeable to the exemption applicant and the Secretary, the Sec-

retary shall submit to the Committee a report discussing—

(A) the availability and reasonable and prudent alter-
natives to the agency action, and the nature and extent of the
benefits of the agency action and of alternative courses of ac-

%l(%n consistent with conserving the species of the critical habi-
at;

(B) a summary of the evidence concerning whether or not
the agency action is in the public interest and is of national or
regional significance; o

(C) appropriate reasonable mitigation and enhancement
measures which should be considered by the Committee; and
~ (D) whether the Federal agency concerned and the exemp-
tion applicant refrained from making any irreversible or irre-
trievable commitment of resources prohibited by subsection (d).

(6) To the extent practicable within the time required for ac-
tion under subsection (g) of this section, and except to the extent
inconsistent with the requirements of this section, the consider-
ation of any application for an exemption under this section and
the conduct of any hearing under this subsection shall be in accord-
ance with sections 554, 555, and 556 (other than subsection (b)(3)

of section 556) of title 5, United States Code.

(7) Upon request of the Secretary, the head of any Federal
agency is authorized to detail, on a nonreimbursable basis, any of
the personnel of such agency to the Secretary to assist him in car-
rying out his duties under this section. o

_(8) All meetings and records resulting from activities pursuant to
this subsection shall be open to the public.

~ (h) Exemption.—(1) The Committee shall make a final deter-
mination whether or not to %rant an exemption within 30 days after
receiving the report of the Secretary pursuant to subsection (g)(5).
The Committee shall grant an exemption from the requirements of
subsection (a)(2) for an agency action if, by a vote of not less than
five of its members voting in person—

(A) it determines on the record, based on the report of the
Secretary, the record of the hearing held under subsection
(9)(4), and on such other testimony or evidence as it may re-
celve, that— )

(i) there are no reasonable and prudent alternatives to
the agency action; ) ) )
) the benefits of such action clearly outweigh
the benefits of alternative courses of action consistent with
c_onservmﬁ1 the si)_emes or its critical habitat, and such ac-
i

tion is in the public interest; ) )
(D) the action is of regional or national
significance; and
(iv) neither the Federal agency concerned nor the

exemption applicant made any irreversible or irretrievable
commitment of resources prohibited by subsection (d); and

(B) it establishes such reasonable mitigation and enhance-
ment measures, including, but not limited to, live propagation,
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are necessary and appropriate to minimize the adverse effects
of the agency action upon the endangered species, threatened
species, or critical habitat concerned. ) )
Any final determination by Committee under this subsection shall
be considered final agency action for purposes of chapter 7 of title
5 of the United States Code. ) )
(2)(A) Except as provided in subparagraph (B?l, an exemption
for an agency action granted under para?raph (1) shall constitute a
permanent exemption with respect to all endangered or threatened
species for the purposes of completing such agency action—

(i) regardless whether the species was identified in the bio-

logical assessment; and

(i) only if a biological assessment has been conducted
under subsection (c) with respect to such agency action. (B) An
exemption shall be permanent under subparagraph (A)

unless—

(i) the Secretary finds, based on the best scientific and
commercial data available, that such exemption would result in
the extinction of a species that was not the subject of con-
sultation under subsection (a)(2) or was not identified in any
biological assessment conducted under subsection (c), and

ﬂl the Committee determines within 60 days after the date
of the Secretary’s finding that the exemption should not be
permanent. o ) ) ]

If the Secretary makes a finding described in clause ((il), the Com-
mittee shall meet with respect to the matter within 30 days after the
date of the finding.

(i) REVIEW BY SECRETARY OF STATE.—Notwithstanding an
other provision of this Act, the Committee shall be prohibited from
considering for exemption any application made to it, if the Sec-
retary of State, after a review of the proposed agency action and its
potential implications, and after hearing, certifies, in writing, to the
Committee within 60 days of any application made under this
section that the granting of any such exemption and the carrying
out of such action would be in violation of an international treaty
obligation or other international obligation of the United States.
The Secretary of State shall, at the time of such certification, pub-
lish a_coRly thereof in the Federal Register. )

~(J) Notwithstanding any other provision of this Act, the Com-
mittee shall grant an exemption for any agency action If the Sec-
retary of Defense finds that such exemption is necessary for reasons
of national security. ) o

(k) SPECIAL PROVISIONS. —AnN exemption decision by the Com-
mittee under this section shall not be a maJIQr Federal action for
Bugposes of the National Environmental Policy Act of 1969 (42

.S.C. 4321 et seq.): Provided, That an environmental impact
statement which discusses the impacts upon endangered species or
threatened species or their critical habitats shall have been OPre-
viously prepared with respect to any agency action exempted by
such order. i )

(I) ComMmITTEE ORDERS.—(1) If the Committee determines under
subsection (h) that an exemption should be granted with respect to
any agency action, the Committee shall issue an order granting the
exemption and specifying the mitigation and enhance-
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ment measures established pursuant to subsection (h) which shall be
carried out and paid for by the exemption applicant in implementing
the agency action. All" necessary mitigation and enhancement
measures shall be authorized prior to the implementing of the
?getncy action and funded concurrently with all other project
eatures.

(2) The applicant receiving such exemption shall include the
costs of such mitigation and enhancement measures within the
overall costs of continuing the proposed action. Notwithstanding
the preceding sentence the costs of such measures shall not be
treated as project costs for the purpose of computing benefit-cost or
other ratios for the proposed action. Any applicant may request the
Secretary to carry out such mitigation and enhancement measures.
The costs incurred by the Secretary in carrying out any such meas-
ures shall be paid by the applicant receiving the exemption. No later
than one year after the granting of an exemption, the exemption
applicant shall submit to the Council on Environmental Quality a
report describing its compliance with the mitigation and en-
hancement measures prescribed by this section. Such report shall be
submitted annually wuntil all such mitigation and enhancement
measures have been completed. Notice of the public availability of
such reports shall be published in the Federal Register by the
Council on Environmental %uallty._ ) )

(m) NoOTICE.—The 60-day notice requirement of section 11(g)
of this Act shall not apply with respect to review of any final deter-
mination of the Committee under subsection (h% of "this section
thantlng_an exemption from the requirements of subsection (a)(2) of
this section. ] ]

(n) JupiclAL REVIEwW.—Any person, as defined by section
3(13) of this Act, may obtain judicial review, under chapter 7 of
title 5 of the United States Code, of an%/ decision of the Endangered
SPeues Committee under subsection (h) in the United States Court
of Appeals for (1) any circuit wherein the agency action concerned
will be, or is belng, carried out, or (2) in any case in which the
agency action will be, or is bequ carried out outside of any circuit,
the District of Columbia, by filing in such court within"90 days
after the date of issuance of the decision, a written petition for
review. A coEy of such petition shall be transmitted by the clerk of
the court to the Committee and the Committee shall file in the court
the record in the proceeding, as provided in section 2112, of title
28, United States Code. Attorneys designated by the Endangered
Species Committee may appear for, and represent the Committee in
any action for review under this subsection.

(0) EXEMPTION AS PROVIDING EXCEPTION ON TAKING OF ENDAN-
GERED SI?ECIES.—NQ'[WIthStandIn% sections éMd)_and 9(a)(1%(B) and
(C) of this Act, sections 101 and 102 of the Marine Mammal Protec-
tion Act of 1972, or any regulation promulgated to implement any
such section— ] ) -

(1) any action for which an exemption is granted under
subsection (h) of this section shall not be considered to be a
taking of any endangered species or threatened species with
{_espect (tjo any activity which is necessary to carry out such ac-
ion; an
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é_Z)_ any taking that is in compliance with the terms and
conditions Sfeplfled in a written statement provided under sub-
section (tg]( L(IV) of this section shall not be considered to be a
prohibited taking of the species concerned.

(p) EXEMPTIONS IN PRESIDENTIALLY DECLARED DISASTER
AREAS.—In any area which has been declared by the President to be
a major disaster area under the Disaster Relief and Emergency
Assistance Act, the President is authorized to make the determina-
tions required by subsections (g) and gh) of this section for any
project for the repair or replacement of a public facility substan-
tial E_as it existed prior to the disaster under section 405 or 406 of
the Disaster Relief and Emergency Assistance Act, and which the
President determines (1) is necessary to prevent the recurrence of
such a natural disaster and to reduce the potential loss of human
life, and (2) to involve an emergency situation which does not allow
the _ordlnagy procedures of this section to be followed.
Notwithstanding any other provision of this section, the Committee
shatl_l accept the determinations of the President under this sub-
section.

INTERNATIONAL COOPERATION

SEC.8. 16 U.S.C. 1537, (a) FINANCIAL ASSISTANCE.—AS a
demonstration of the commitment of the United States to the
worldwide protection of endangered species and threatened species,
the President may, subject to the provisions of section 1415 of the
Supplemental Appropriation Act, 1953 (31 U.S.C. 724), use forelﬂn
currencies accruing to the United States Government under the
Agricultural Trade Development and Assistance Act of 1954 or any
other law to provide to any foreign county (with its consent) assist-
ance in the development and management of programs in that
country which the Secretary determines to be necessary or useful
for the conservation of any endangered species or threatened spe-
cies listed by the Secretary pursuant to section 4 of this Act. The
President shall provide assistance (which includes, but is not lim-
ited to, the acquisition, by lease or otherwise, of lands, waters, or
interests therein) to foreign countries under this section under such
terms and conditions as he deems appropriate. Whenever foreign
currencies are available for the provision of assistance under this
section, such currencies shall be used in preference to funds appro-
priated under the authority of section 15 of this Act.

(b) ENCOURAGEMENT OF FOREIGN PROGRAMS.—In order to
carry out further the provisions of this Act, the Secretary, through
the Secretary of State shall encourage— ] )
(1) Toreign countries to provide for the conservation of fish
or wildlife and plants including endangered species and threat-
ened species listed pursuant to section 4 of this Act;
_ (2) the entering into of bilateral or multilateral agreements
with foreign countries to provide for such conservation; and
) d(Sf) foreign persons who directly or indirectly take fish or
wildlite or plants in foreign countries or on the high seas for
importation into the United States for commercial or other
purposes to develop and carry out with such assistance as he
may provide, conservatlonCPract_lces designed to enhance such
fish or wildlife or plants and their habitat.



January 24, 2002

247 FNNDANGFRFN QPFCIFQ ACT NF 107 Qar RA

(c) PERSONNEL.—After consultation with the Secretary of State,
the Secretary may— ) ) )

(1) "assign or otherwise make available any officer or em-
?on_ee of his department for the purpose of cooperating with
oréign countries and international organizations in developing
personnel resources and programs which promote the conserva-
tion of fish or wildlife or plants, and )

(2) conduct or provide financial assistance for the edu-
cational training of foreign personnel, in this country or
abroad, in fish, wildlife, or plant management, research and
law enforcement and to render professional assistance abroad
in such matters. ) )

(d) INVESTIGATIONS.—After consultation with the Secretarg of
State and the Secretary of the Treasury, as appropriate, the Sec-
retary may conduct or cause to be conducted such law enforcement
investigations and research abroad as he deems necessary to carry
out the purposes of this Act.

CONVENTION IMPLEMENTATION

SEC. 8A. 16 U.S.C. 1537a; (a) MANAGEMENT AUTHORITY AND
SCIENTIFIC AUTHORITY.—The Secretary of the Interior (hereinafter
in this section referred to as the “‘Secretary’’) is designated as the
Management Authority and the Scientific Authority for ﬁurposes of
the Convention and the respective functions of each suc Aut_horg'%y
sShaII_ be carried out through the United States Fish and Wildlife

ervice.

(Ib) MANAGEMENT AUTHORITY FUNCTIONS.—The Secretary shall
do all things necessary and appropriate to carry out the functions of
the Management Authority under the Convention.

ﬁc) SCIENTIFIC AUTHORITY FUNCTIONS.—(1) The Secretary shall
do al _thm_g_s necessa(%/ and appropriate to carry out the functions of
the Scientific Authority under the Convention.” )

) (22) The Secretary shall base the determinations and advice
given by him under Article IV of the Convention with respect to
wildlife upon the best available biological information derived from
professionally accepted wildlife management practices; but is not
required to make, or require any State to make, estimates of popu-
lation size in making such determinations or giving such advice.

(d) RESERVATIONS BY THE UNITED STATES UNDER CONVEN-
TION.—If the United States votes against including any species_in
Appendix | or Il of the Convention and does not enter a reservation
pursuant to paragraph $3) of Article XV of the Convention with re-
spect to that species, the Secretary of State, before the 90th da
after the last day on which such a reservation could be entered,
shall submit to the Committee on Merchant Marine and Fisheries of
the House of Representatives, and to the Committee on the Envi-
ronment and Public Works of the Senate, a written report setting
forth the reasons why such a reservation was not entered.

(e) WILDLIFE PRESERVATION IN WESTERN HEMISPHERE.—(1)
The Secretary of the Interior (hereinafter in this subsection referred
to as the “*Secretary’’), in cooperation with the Secretary of State,
shall act on behalf of, and represent, the United States in all regards
as required by the Convention on Nature Protection and Wildlife
Preservation in the Western Hemisphere (56 Stat. 1354,
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T.S. 982, hereinafter in this subsection referred to as the ‘“Western
Convention’’). In the discharge of these responsibilities, the Sec-
retary and the Secretary of State shall consult with the Secretary of
Agriculture, the Secretary of Commerce, and the heads of other
a(};enmes with respect to matters relating to or affecting their areas
of responsibility. )

~ (2) The Secretary and the Secretary of State shall, in coopera-
tion with the contracting parties to the Western Convention and, to
the extent feasible and appropriate, with the participation of State
agencies, take such steps as are necessary to implement the Western
Convention. Such steps shall include, but not be limited to—

(A) cooperation with contracting parties and international
organizations for the_f)urpo_s_e of developing personnel resources
and programs that will facilitate implementation of the Western
Convention; ] ) ]

(B) identification of those species of birds that migrate be-
tween the United States and other contracting parties, and the
habitats upon which those species depend, and the implemen-
tation of cooperative measures to ensure that such species will
not become endangered or threatened; and

(C) identification of measures that are necessary and ap-
propriate to implement those provisions of the Western Con-
vention which address the protection of wild plants.

(3) No later than September 30, 1985, the Secretary and the
Secretary of State shall submit a report to Congress describing
those steps taken in accordance with the requirements of this sub-
section and identifying the principal remaining actions yet nec-
essary for comprehensive and effective implementation of the West-
ern Convention. ] )

(4) The provisions of this subsection shall not be construed as
affecting the authority, jurisdiction, or responsibility of the several
States to manage, control, or regulate resident fish or wildlife under
State law or regulations.

PROHIBITED ACTS

~ Sec. 9.016 U.S.C. 1538;, (a%_GENERAL._—(l) Except as provided
in sections 6(g)(2) and 10 of this Act, with respect to any endan-
%ered species of fish or wildlife listed pursuant to section 4 of this
ct it is unlawful for any person subject to the jurisdiction of the
United States to— o
~ (A) import any such species into, or export any such spe-
cies from the United States; o )
(B). take any such species within the United States or the
territorial sea of the United States;

C) take any such species upon the high seas;

D) possess, sell, deliver, carry, transport, or ship, by any
means whatsoever, any such species taken in violation of sub-
paragraphs (B) and (C): .

_deliver, receive, carry, transport, or ship in interstate
or foreign commerce, by any means whatsoever and in the
course of a commercial activity, any such species;

(F) sell or offer for sale in interstate or foreign commerce
any such species; or
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(G) violate any regulation pertaining to such species or to
any threatened species of fish or wildlife listed pursuant to sec-
tion 4 of this Act and promulgated by the Secretary pursuant to
authority provided by this Act. )

~ (2) Except as provided in sections 6%9)‘2) and 10 of this Act,
with respect to any endangered species of plants listed pursuant to
section 4 of this Act, it is unlawful for any person subject to the
jurisdiction of the United States to—
~ (A) import any such species into, or export any such spe-
cies from, the United States; ) )

(B) remove and reduce to possession any such species from
areas under Federal jurisdiction; maliciously damage or destroy
any such species on any such area; or remove cut, dig up, or
damage or destroy any such species on an]y other area in
knowing violation of any law or regulation of any state or in
the course of any violation of a state criminal trespass law;

(C) deliver, receive, carry, transport, or ship in interstate
or forelgn commerce, by any means whatsoever and in the
course of a commercial activity, any such species;

(D) sell or offer for sale in interstate or foreign commerce
any such species; or ) . )

(E) violate any regulation pertaining to such species or to
any threatened species of plants listed pursuant to section 4 of
this Act and promulgated by the Secretary pursuant to authority
provided by this Act.

(b)(1) Species HeLp INn CapTiviTy orR ConTROLLED ENVIRON-
MENT.—The provisions of subsections (a)(_ll)éA and _(af)1(1)(G) of this
section shall not apply to any fish or wildlife which was held in
CaptIV'% or in a controlled environment on (SA) December 28, 1973,
or (B) the date of the publication in the Federal Register of a final
regulation adding such fish or wildlife species to any list published
pursuant to subsection (c) of section 4 of this Act: Provided, That
such holding and any subsequent holding or use of the fish or wild-
life as not in the course of a commercial activity. With respect to
any act prohibited b¥ subsections (a)(lz)(A) and (ay(l)(G) of this sec-
tion which occurs after a period of 180 days from (q December 28,
1973, or (ii) the date of publication in the Federal Register of a
final regulation adding such fish or wildlife species to any list pub-
lished pursuant to subsection (c) of section 4 of this Act, there shall
be a rebuttable presumption that the fish or wildlife involved in
Sucth_ act is not entitled to the exemption contained in this sub-
section.

(2)(A) The provisions of subsections (a)(1) shall not apply to—
(i) any raptor Ie%alleg held in captivity or in a controlled
environment on the effectiv

Amendments of 1978; or ) ) ] ]

(i) any progeny of any raptor described in_clause (i); until
such time as_any such raptor or progeny is intentionally re-
turned to a wild state. ) )

(B) Any person holding any raptor or progen%/ described in sub-
paragraph ()AS) must be able to ‘demonstrate that the raptor or prog-
eny does, In fact, qualify under the provisions of this paragraph,
and shall maintain and submit to the Secretary, on request, such
inventories, documentation, and records as the Secretary may by

e date of the Endangered Species Act
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regulation require as bein% reasonably appropriate to carry out the
purposes of this paragraph. Such requirements shall not unneces-
sarily duplicate the requirements of other rules and regulations
promulgated by the Secretary.

(c) VIOLATION OF CONVENTION.—(1) It is unlawful for any per-
son subject to the jurisdiction of the United States to engage in any
trade in any specimens contrary to the provisions of the Conven-
tion, or to possess any specimens traded contrary to the provisions
or:‘ thefConvention, including the definitions of terms in article |
thereof.

" “(Z_)f Any importation into the United States of fish or wildlife
shall, if—

(A) such fish or wildlife is not an endangered species listed
pursuant to section 4 of this Act but is listed in Appendix Il of
the Convention;

(B) the taking and exportation of such fish or wildlife is
not contrary to the provisions of the Convention and all other
applicable requirements of the Convention have been satisfied;

(C) the applicable requirements of subsection (d), (e), and
(f) of this section have been satisfied; and

(D) such importation is not made in the course of a com-
mercial activity;

be presumed to be an important not in violation of any provision of
this Act or any regulation issued pursuant to this Act.

(d) IMPORTS AND EXPORTS.—

(1) IN GENERAL.—It is unlawful for any person, without
first having obtained permission from the Secretary, to engage in
business—

(A)as an importer or exporter of fish or wildlife (Iother
than shellfish and fishery products which (i) are not listed
pursuant to section 4 of this Act as endangered species or
threatened species, and (ii) are imported for purposes of
human or animal consumption or taken in waters under the
jurisdiction of the United States or on the high seas for
recreational purposes) or plants; or

(B) as an importer or exporter of any amount of raw or
worked African elephant ivory.

(2) REQUIREMENTS.—ANnNYy person required to obtain permis-
sion under paragraph (1) of this subsection shall—

(A) keep such records as will fully and correctl?/ dis-
close each importation or exportation of fish, wildlife,
plants, or African elephant ivory made by him and the
subsequent disposition, made by him with respect to such
fish, wildlife, plants, or ivory;

(B) at all reasonable times upon notice by a duly au-
thorized representative of the Secretary, afford such rep-
resentative access to his place of business, an opportunity
to examine his inventory of imported fish, wildlife, plants,
or African elephant ivory and the records required to be
kept under subparagraph (A) of this paragraph, and to copy
such records; and

(C) file such reports as the Secretary may require.
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(3) REGULATIONS.—The Secretary shall prescribe such reg-
ulations as are necessary and appropriate to carry out the pur-
poses of this subsection.

(4) RESTRICTION ON CONSIDERATION OF VALUE OF AMOUNT OF
AFRICAN ELEPHANT IVORY IMPORTED OR EXPORTED.—In
granting permission under this subsection for importation or
exportation of African elephant ivory, the Secretary shall not
vary the requirements for obtaining such permission on the
basis of the value or amount of ivory imported or exported
under such permission. ) )

(e) REPORTS.—It is unlawful for any person importing or ex-
porting fish or wildlife (other than shellfish and fishery products
which (1) are not listed pursuant to section 4 of this Act as endan-
ﬂered or threatened species, and (2) are imported for purposes of

uman or animal consumption or taken in waters under the juris-
diction of the United States or on the high seas for recreational
gurposes) or plants to fail to file any declaration or report as the

ecretary deems necessary to facilitate enforcement of this Act or
to meet the obligations of the Convention.

_(f) DESIGNATION OF PORTS.—(1) It is unlawful for any person
subject to the jurisdiction of the United States to import Into or ex-
port from the United States any fish or wildlife (other than shellfish
and fishery products which (A) are not listed pursuant to section 4
of this Act as endangered species or threatened species, and (B) are
imported for purposes of human or animal consumption or taken in
waters under the jurisdiction of the United States or on the high
seas for recreational purposes) or plants, _exceEt at a port of ports
designated by the Secretary of the Interior. For the purposes of
facilitating enforcement of this Act and reducing the costs thereof,
the Secretary of the Interior, with approval of the Secretary of the
Treasury and after notice and opportunity for public_hearing, may,
by regulation, designate ports and change such designations. The
Secretary of the Interior, under such terms and conditions as he may
prescribe, may permit the importation or exportation _at
nond_eS||gnated ports in the interest of the health or safety of the fish
or wildlife or plants, or for other reasons if, in his discretion, he
deems it appropriate and consistent with the purpose of this
subsection. ) )

(2) Any port designated by the Secretary of the Interior under
the authority of section 4_(fd) of the Act of December 5, 1969 (16
U.S.C. 666cc—4(d), shall, if such designation is in effect on the day
before the date of the enactment of this Act, be deemed to be a port
des;Pnated by the Secretary under paragraph (? of this subsection
until such time as the Secretary otherwise provides. )
~_ (9) VIOLATIONS.—It is unlawful for any person subject to the
jurisdiction of the United States to attempt to commit, solicit an-
?g_her tot_commlt, or cause to be committed, any offense defined in

is section.

EXCEPTIONS

SEC. 10. 16 U.S.C. 1539, (a) PERMITS.—(1) The Secretary may

permit, under such terms and conditions as he shall prescribe—
(A) any act otherwise prohibited by section 9 for scientific
purposes or to enhance the propagation or survival of the af-
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fected species, including, but not limited to, acts necessary for

the establishment and maintenance of experimental populations

pursuant subsection (j); or . ) )
(B) any taking otherwise prohibited by section 9(a)(1)(B) if
such taking is incidental to, and not the purpose of, the car-

ryng\ out of an otherwise lawful activity. .

( L( ) No permit may be issued by the Secretary authorizing
any taking referred to in paragraph d)(B) unless the applicant
therefor submits to the Secretary a conservation plan that
specifies—

i) the impact which will likely result from such taking;

_ (i1) what steps the applicant will take to minimize and
mitigate such impacts, and the funding that will be available to
implement such steps; ) ) )

(iii)  what alternative actions to such taking the applicant
considered and the reasons why such alternatives are not being
utilized; and ]

_(iv)such other measures that the Secretary may require as
being necessary or appropriate for purposes of the plan.

(B) If the Secretary finds, after opportunity for public com-
ment, with respect to a permit application and the related con-
servation plan that—

i) the taking will be incidental;
_ (ir) the applicant will, to the maximum extent practicable,
minimize and mitigate the impacts of such taking; )
(i1i)  the applicant will ensure that adequate funding for
the plan will be provided; ) o
(iv)the taking will not aﬂ)remably reduce the likelihood of
the survival and recovery of the species in the wild; and
(v) the measures, if any, required under subparagraph
(A)(iv) will be met; )
and he has received such other assurances as he may require that
the plan will be implemented, the Secretary shall issue the permit.
The permit shall contain such terms and conditions as the Secretary
deems neces_sar?/ or approprlate to carry out the ﬁ)urposes_of this
paragraph, including, but not limited to, such reporting re-
quirements as the Secretary deems necessary for determining
whether such terms and conditions are being complied with. )
(C) The Sec_retar%/ shall revoke a permit issued under this
Paragraph if he finds that the permittee is not complying with the
erms and conditions of the permit.

(b) HarDsHIP ExEmpTiONS.—(2) If @any person enters into a
contract with respect to_a species of fish or wildlife or plant before
the date of the publication in the Federal Register of notice of con-
sideration of that species as an endangered species and the subse-
quent listing of that species as an endangered species pursuant to
section 4 of this Act will cause undue hardship to such person under
the contract, the Secretary, in order to minimize such hardship, may
exempt such person from the application of section 9(a) of this Act
to the extent the Secretary deems appropriate if such person applies
to him for such exemption and includes with such application such
information as the Secretary may require to prove such hardship;
except that (A) no such exemption shall be for a duration of more
than one year from the date of publication in the
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Federal Register of notice of consideration of the species concerned,
or shall apply to a quantity of fish or wildlife or plants in excess of
that specified by the Secretary; (B) the one-year period for those
species of fish or wildlife listed by the Secretary as endangered
prior to the effective date of this Act shall expire in accordance
with the terms of section 3 of the Act of December 5, 1969 (83 Stat.
275); and (C) no such exemption may be granted for the importa-
tion or exr[])_orta_tlon of a specimen listed in Appendix | of the Con-
vention which is to be used in a commercial activity. )
(2) As used in this subsection, the term “‘undue economic hard-
>” shall include, but not be limited to: ) o

(A) substantial economic loss resulting from inability
caused by this Act to perform contracts with respect to species
of fish and wildlife entered into prior to the date of publication
in the Federal Register of a notice of consideration of such spe-
cies as an endangered species;

~(B) substantial economic loss to persons who, for the year

prior to the notice of consideration of such species as an endan-
?ered species, derived a substantial portion of their income
rom the lawful taking of any listed species, which taking
would be made unlawful under this Act; or

(C) curtailment of subsistence taklng made unlawful
under ‘this Act by persons (i) not reasonably able to secure
other sources of subsistence; and (ii) dependent to a substantial
extent upon huntlnﬁ and fishing for subsistence; and (iii) who
must engage in such curtailed taking for subsistence purposes.

(3) The Secretary may make further requirements for a show-
ing of undue economic hardship as he deems fit. Exceptions grant-
ed under this section may be limited by the Secretary in his discre-

tion as to time, area, or other factor of applicability.

c) NOTICE AND REVIEW.—The Secretary shall publish notice in
the Federal Register of each application for an exemption or permit
which is made under this section. Each notice shall invite the sub-
mission from interested parties, within thirty days after the date of
the notice, of written data, views, or arguments with respect to the
application; except that such thirty-day period maﬁ be waived by
the Secretary in an emergency situation where the health or life of
an endangered animal is threatened and no reasonable alternative is
available to the applicant, but notice of any such waiver shall be

ublished b%/ the Secretary in the Federal Register within ten days
ollowing the issuance of the exemption or permit. Information
received by the Secretary as part of any application shall be
available to the public as a matter of public record at every stage of
the proceeding.

(d) PERMIT AND EXEMPTION POLICY.—The Secretary may grant
exceptions under subsections (a)(1)(A) and (b) of this section onl
if he finds and publishes his finding in the Federal Register that (1
such exceptions were applied for in good faith, éZ) it granted and
exercised will not operate to the disadvantage of such endangered
species, and (3) will be consistent with the purposes and policy set
forth in section 2 of this Act. ) )

~ (e) ALASKA NATIVES.—(1) Except as provided in paragr_aﬁh (4) of
this subsection the provisions of this Act shall not apply with respect
to the taking of any endangered species or threatened species, or

ship
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the importation of any such species taken pursuant to this section,

by—
(A) any Indian, Aleut, or Eskimo who is an Alaskan Native
who resides in Alaska; or ) )
" (B) any non-native permanent resident of an Alaska native
village;
if such taking is primarily for subsistence purposes. Non-edible by-
products of species taken pursuant to this section may be sold In
Interstate commerce when made into authentic native articles of
handicrafts and clothing; except that the provisions of this sub-
section shall not apply to any non-native resident of an Alaskan
native village found by the Secretary to be not primarily dependent
upon the taking of fish and wildlife for consumption or for the cre-
ation and sale of authentic native articles of handicrafts and cloth-

) ' (2) Any taking under this subsection may not be accomplished
in a wasteful manner.

(3) As used in this subsection
(i) The term “*subsistence’” includes selling any edible por-
tion of fish or wildlife in native villages and towns in Alaska

for native consumption within native villages or towns; and

+ (i) The term ‘‘authentic native articles of handicrafts and
clothing’” means items composed wholly or in some significant re-
spect to natural materials, and which are produced, decorated or
fashioned in the exercise of traditional native handicrafts without
the use of pantographs, multiple carvers, or other mass copying de-
vices. Traditional native handicrafts include, but are not limited to,
We_a\t/_lng, carving, stitching, sewing, lacing, beading, drawing, and
painting. . . - .

(4) Notwithstanding the provisions of paragraph (I) of this sub-
section, whenever the Secretary determines that any species of fish
or wildlife which is subject to taking under the provisions of this
subsection is an endangered species or threatened species, and that
such taking materially and negatively affects the threatened or en-
dangered species, he ‘may prescribe regulations upon the taking of
such species by any such Indian, Aleut, Eskimo, or non-native
Alaskan resident of an Alaskan native village. Such regulations may
be established with reference to species, geographical description of
the area included, the season for taking, or any other factors related
to the reason for establishing such regulations and consistent with
the policy of this Act. Such regulations shall be prescribed after a
notice and_hearings in the affected judicial districts of Alaska and
as otherwise required by section 103 of the Marine Mammal
Protection Act of 1972, and shall be removed as soon as the
Secretary determines that the need for their impositions has
disappeared.

(f)(1) As used in this subsection—

(A) The term “*pre-Act endangered species part’” means—
(i) any sperm whale oil, including derivatives thereof,

which was lawfully held within the United States on De-

cember 28, 1973, in the course of a commercial activity; or

. 1So in law. Section 10(e2)(3)(ii) of the Endangered Species Act of 1973 paragraph indention is
incorrect. Indention should be same as lO(e)(3)(?)
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(it) any finished scrimshaw product, if such product or
the raw material for such product was lawfully held within

the United States on December 28, 1973, in the course of a

commercial activity.

(B) The term ‘‘sCrimshaw product’” means any art form
which involves the substantial etching or engraving of designs
upon, or the substantial carving of figures, patterns, or designs
from, an'x_ bone or tooth of ang marine mammal of the order
Cetacea. For purposes of this subsection, polishing or the addin
of minor superficial markings does not constitute substantia
etching, engraving, or carving. o ) )
(2) The Secretary, pursuant to the provisions of this subsection,

may exempt, if such exemption is not in violation of the Convention,
any pre-Act endangered species part from one or more of the
following prohibitions. ) )

?A) The prohibition on exportation from the United States
set forth in section 9_(_&1)(1)(A]) of this Act.
hi (E)t Any prohibition set forth in section 9(a)(1) (E) or (F) of

is Act.

(3) Any person seeking an exemption described in paragraph (2)
of this subsection shall make application therefor to the Secretary in
such form and manner as he shall prescribe, but no such application
may be considered by the Secretary unless the application—

(A) is received by the Secretary before the close of the one-
year period beginning on the date on which regulations pro-
n}?lg?ted by the Secretary to carry out this subsection first take
effect;

(B) contains a complete and detailed inventory of all pre-
Act tendangered species parts for which the applicant seeks ex-
emption; ) )

(C) is accompanied by such documentation as the Secretary
may require to prove that any endangered species part or product
claimed by the applicant to be a pre-Act endangered species part
is in fact such a part; and )

(D) contains such other information as the Secretary deems
necessary and appropriate to carry out the purposes of this
subsection. o )
(4) If the Secretary approves any application for exemption

made under this subsection, he shall issue to the applicant a cer-
tificate of exemption which shall sp_emfg— ) o

(tAg any prohibition in section 9(a) of this Act which is ex-
emptea; . .

(B) the pre-Act endangered species parts to which the ex-
emption applies; ) ) ) o

(C) the period of time during which the exemption is in ef-
fect, but no exemption made under this subsection shall have
force and effect after the close of the three-year period begin-
ning on the date of issuance of the certificate unless such ex-
emption is renewed under paragraph (8); and

D) any term or condition prescribed pursuant to paragraph

(5) (A) or (B), or both, which the Secretary deems necessary or

appropriate.
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(5) The Secretary shall prescribe such regulations as he deems
necessarg and appropriate to carry out the purposes of this sub-
section. Such regulations may set forth— ] ]

(A]) terms and conditions which may be imposed on appli-

cants for exemptions under this subsection (including, but not

limited to, requirements that applicants register, inventories,

keep complete sales records, permit duly authorized agents of

the Secretary to inspect such inventories and records, and peri-
odically file'appropriate reports with the Secretary); and

(B) terms and conditions which may be imposed on any
subsequent purchaser of any pre-Act endangered species part
covered by an exemption granted under this subsection;

to insure that any such part so exempted is adequately accounted
for and not disposed of contrary to the provisions of this Act. No

regulation prescribed by the Secretary to carry out the purposes of
this subsection shall be subject to section 4(f)(2)(A)(8 of this Act.
(6)(A) Any contract for the sale of pre-Act endangered species

parts which is entered into by the Administrator of General Serv-
ices prior to the effective date of this subsection and pursuant to
the notice published in the Federal Register on January 9, 1973,
shall not be rendered invalid by virtue of the fact that fulfillment
of such contract may be prohibited under section 9(a)(1)(F).

(B) In the event that this paragraph is held invalid, the valid-
ity of the remainder of the Act, including the remainder of this sub-
section, shall not be affected.

7) Nothing in this subsection shall be construed to—

A) exonerate an Rerson from anﬁ/ act committed in viola-
tion of paragraphs (13,( ), (1)(E), or (1)(F) of section 9(a) prior
to the date of enactment of this subsection; or
(Bt) immunize any person from prosecution for any such
ac

(@(A)(i) Any valid certificate of exemption which was renewed
after October 13, 1982, and was in effect on March 31, 1988, shall
be deemed to be renewed for a 6-month period beginning on the
date of enactment of the Endangered Species Act Amendments of
1988. Any person holding such a certificate may apfply to the Sec-
retary for one additional renewal of such certificate for a period not
to exceed 5 %/ears beginning on the date of such enactment.

(B) If the Secretary approves any application for renewal of an
exemption under this paragraph, he shall issue to the applicant a
certificate of renewal of such exemption which shall provide that all
terms, conditions, prohibitions, and other regulations made ap-
plicable by the previous certificate shall remain in effect during the
period of the renewal. )

(C?j_ No exemption or renewal of such exemption made
under this subsection shall have force and effect after the expiration
date of the certificate of renewal of such exemption issued under
this paragraph.

(D) No person may, after January 31, 1984, sell or offer for
sale Ininterstate or foreign commerce, and pre-Act finished scrim-
shaw product unless such person holds a valid certificate of exemp-
tion issued by the Secretar?/ under this subsection, and unless such
product or the raw material for such product was held by such per-
son on October 13, 1982.
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(9) In connection with any action alleging a violation of section
9, any person claiming the benefit of any exemption or permit under
this Act shall have the burden of proving that the exemption or
permit is applicable, has been granted, and was valid and in force at
the time of the alleged violation.

(h) CERTAIN ANTIQUE ARTICLES.—(1) Sections 4(d), 9(a), and
9(c) do not apply to any article which—

A) is not less than 100 years of age;
~ (B) is composed in whole or in part of any endangered spe-
cies or threatened species listed under section 4;
(C) has not been repaired or modified with any part of any
su%h species on or after the date of the enactment of this Act;
an

(D) is entered at a port designated under paragraph (3).

(2) Any person who wishes to import an article under the ex-
ception provided by this subsection shall submit to the customs of-
ficer concerned at the time of entry of the article such documenta-
tion as the Secretary of the Treasury, after consultation with the
Secretary of the Intérior, shall by regulation require as being nec-
essary to establish that the article meets the requirements set forth
in paragraph gl) (A), (B), and (C). ) ]

(3) The Secretary of the Treasury, after consultation with the
Secretary of the Interior, shall designate one port within each cus-
toms region at which articles described in paragraph gl) (A), (B),
%?dt (C) must be entered into the customs territory of the United

ates.

(4) Any person who imported, after December 27, 1973, and on
or before the date of the enactment of the Endangered Species Act
Ahm_eﬂdments of 1978, any article described in paragraph (1)
which—

~ (A) was not repaired or modified after the date of importa-
tion with any part of any endangered species or threatened

species listed under section 4;

(B) was forfeited to the United States before such date of
the enactment, or is subject to forfeiture to the United States on
such date of enactment, pursuant to the assessment of a civil
penalty under section 11; and )

(C) is in the custody of the United States on such date of
enactment; ) o

may, before the close of the one-year period beginning on such date
of enactment make aﬁpllcatlon to the Secretary for return of the
article. Application shall be made in such form and manner, and
contain such documentation, as the Secretary prescribes. If on the
basis of any such application which is timely filed, the Secretary is
satisfied that the requirements of this paragraph are met with
respect to the article concerned, the Secretary shall return the article
to the applicant and the importation of such article shall, on and
?gterpfhf date of return, be deemed to be a lawful importation under
is Act.

(i) NONCOMMERCIAL TRANSSHIPMENTS.—AnNYy importation into

the United States of fish or wildlife shall, if—
(1) such fish or wildlife was lawfully taken and exported
from the country of origin and country of reexport, if any;



January 24, 2002

Qar 10 FNNDANGFRFN QPFCIFQ ACT NF 107 7RR

(2) such fish or wildlife is in transit or transshipment
through any place subject to the jurisdiction of the United
States en route to a country where such fish or wildlife may be
lawfully imported and received; ) o

~ (3) " the exporter or owner of such fish or wildlife gave ex-
plicit instructions not to ship such fish or wildlife through an
place subject to the jurisdiction of the United States, or did all
that could have reasonabl¥ been done to prevent transshipment,
and the circumstances leading to the transshipment were
beyond the exporter’s or owner’s control; )

(4) the applicable requirements of the Convention have
been satisfied; and )

(5) such importation is not made in the course of a com-
mercial activity, o )

be an importation not in violation of any provision of this Act or
any regulation issued pursuant to this Act while such fish or wild-
life remains in the control of the United States Customs Service.

(J) ExperimENTAL PopuLATIONS.—(1) For purposes of this sub-
section, the term *“‘experimental population’” means any population
gncludmg any offspring arising solely therefrom) authorized by the

ecretary for release under paragraph SZ), but only when, and at
such times as, the population is wholly separate geographically
from nonexprerlmental populations of the same species.

(2)(A) The Secretary may authorize the release (and the related
transportation) of any population (including eggs, propagules, or
individuals) of an endangered species or a threatened species
outside the current range of such species if the Secretary deter-
mines that such release will further the conservation of such spe-
cies.

(B) Before authorizing the release of any population under sub-
Far_agraph (A), the Secretary shall by regulation identify the popu-
ation and determine, on the basis of the best available information,
whether or not such population is essential to the continued
existence of an endangered species or a threatened species. )

(C) For the purﬂoses of this Act, each member of an experi-
me?tal population shall be treated as a threatened species; except

a [
&i) solely for purposes of section 7 (other than subsection

(a)b( ) thereof), an experimental population determined under

subparagraph (B? to be not essential to the continued existence

of a species shall be treated, except when it occurs in an area
within the National Wildlife Refuge System or the National

Pacrik System, as a species proposed to be listed under section 4;

an

(i1) critical habitat shall not be designated under this Act
for any experimental population determined under subpara-

graph (B) to be not essential to the continued existence of a

species.

(3) The Secretary, with respect to population of endangered
species or threatened species that the Secretary authorized, before
the date of the enactment of this subsection, for release in geo-
gra?hlcal areas separate from the other populations of such species,
shall determine b){ regulation which of such populations are an
experimental population for the purposes of this subsection and
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whether or not each is essential to the continued existence of an
endangered species or a threatened species.

PENALTIES AND ENFORCEMENT

Sec. 11. g16 U.S.C. 1540¢ (a) CiviL PenaLTIES.—(1) ANy per-
son who knowingly violates, and an _Person engaged in business as
an importer or exporter of fish, wildlite, or plants who violates, any
provision of this Act, or any provision of any permit or certificate
Issued hereunder, or of any regulation issued in order to implement
subsection (a)(1?](A), (B), Ci, %D), (E), or (F), (8)(2(A), (B), (C), or
(D), (c), (d), (fo er than regulation relating to recordkeeping or filing
or reports), (B), or (g% of section 9 of this Act, may be assessed a
civil penal:[&/ y the Secretary of not more than $25,000 for each
violation. Any  person who ‘knowingly violates, and any person
engaged in business as an importer or exporter of fish, wildlife, or
plants who violates, any provision of any other regulation issued
under this Act may be assessed a civil penalty by the Secretary of
not more than $12,000 for each such violation.”Any person who oth-
erwise violates any provision of this Act, or any regulation, permit,
or certificate issued hereunder, may be assessed a civil penalty by
the Secretary of not more than $500 for each such violation. No
penalty may be assessed under this subsection unless such person is
given notice and opportunity for a hearing with respect to such
violation. Each violation shall be a seaparate offense. Any such civil
?e_nalty may be remitted or mitigated by the Secretary. Upon any

ailure to pay a penal't&/ assessed under this subsection, the Sec-
retary may request the Attorney General to institute a civil action in
a district court of the United States for any district in which such
person is found, resides, or transacts business to collect the penalt
and such court shall have jurisdiction to hear and decide any suc
action. The court shall hear such action on the record made before
the Secretary and shall sustain his action if it is supported by
substantial evidence on the record considered as a whole.
~(2) Hearings held during proceedings for the assessment of
civil penalties 3/ paragr_aﬁh (15)_ of this subsection shall be con-
ducted in accordance with section 554 of title 5, United States
Code. The Secretary may issue subpoenas for the attendance and
testimony of witnesses "and the production of relevant papers,
books, and documents, and administer oaths. Witnesses summoned
shall be paid the same fees and mileage that are paid to witnesses in
the courts of the United States. In case of contumacy or refusal to
obey a subpoena served upon any person pursuant to this paragraph,
the district court of the United States for any district in which such
person is found or resides or transacts business, upon application by
the United States and after notice to such person, shall have
jurisdiction to issue an order requiring such person to appear and
8|ve testimony before the Secretarg or to appear and produce
ocuments before the Secretary, or both, and any failure to obey
such order of the court may be punished by ‘such court as a
contempt thereof. ) o ) o
i3) Notwithstanding any other provision of this Act, no civil
penalty shall be imposed if it can be shown by a preponderance of
the evidence that the defendant committed an act based on a good
faith belief that he was acting to protect himself or herself, a mem-
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ber of his or her family, or any other individual from bodily harm,
from any endangered or threatened species.

(b) CRIMINAL VIOLATIONS.—(1) Any person who knowingly vio-
lates any provision of this Act, of any permit or certificate issued
hereunder, or of any regulation issued In order to implement sub-
section ()(1)(A), (8}, (). (D). (B),or (F); @()(AY. (B). (C). or (D)
(c), (d) (other than a regulation relating to recordkeeping, or filing
of reports), (f), or (ﬁ) of section 9 of this Act shall, upon conviction,
be fined not more than $50,000 or imprisoned for not more than one
year, or both. Any person who knowingly violates any provision of
any other regulation issued under this Act shall, upon conviction, be
fined not more than $25,000 or imprisoned for not more than six
months, or both. ) )
~ (2) The head of any Federal agency which has issued a lease,
license, permit, or other agreement authorizing a person to import
or export fish, wildlife, or plants, or to operate a Iguarantlne station
for imported wildlife, or authorizing the use of Federal lands, in-
cluding fgrazmg_of domestic livestock, to any person who is con-
victed of a criminal violation of this Act or any regulation, permit,
or certificate issued hereunder may immediately modify, suspend,
or revoke each lease, license, permit, or other agreement. The Sec-
retary shall also suspend for a period of up to one year, or cancel,
any Federal hunting or fishing permits or stamps issued to any
person who is convicted of a criminal violation of any(jarovmon of
this Act or any regulation, permit, or certificate issued hereunder.
The United States shall not be liable for the payments of any com-
pensation, reimbursement, or damages in connection with the
modification, suspension, or revocation of any leases, licenses per-
mits stamps, or other agreements pursuant to this section.

%3) otwithstanding any other provision of this Act, it shall be
a defense to prosecution under this subsection if the defendant
committed the offense based on a good faith belief that he was act-
ing to ﬁrotect himself or herself, a member of his or her family, or
any other individual, from bodily harm from any endangered or
threatened species.

(c) DISTRICT COURT JURISDICTION.—The several district courts
of the United States; including the courts enumerated in section 460
of title 28, United States Code, shall have jurisdiction over any
actions arising under this Act. For the purpose of this Act, Amer-
ican Samoa shall be included within the judicial district of the Dis-
trict Court of the United States for the District of Hawaii.

(d) REWARDS AND CERTAIN INCIDENTAL EXPENSES.—The Sec-
retary or the Secretary of the Treasury shall pay, from sums re-
ceived as penalties, fines, or forfeitures of property for any viola-
tions of this chaﬂter or any regulation issued hereunder (1) a reward
to any person who furnishes information which leads to an arrest, a
criminal conviction, civil Penalty assessment, or forfeiture of
ﬁropert for any violation of this chzyoter or any regulation issued

ereunder, and (2) the reasonable and necessary costs incurred by

any person in providing temporary care for any fish, wildlife, or
plant pending the disposition of any civil or criminal proceeding
alleging a violation of this chapter with respect to that fish,
wildlife, or plant. The amount of the reward, if any, is to be
designated by the Secretary or the Secretary of the Treasury, as
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appropriate. Any officer or employee of the United States or any
State or local government who furnishes information or renders
service in the performance of his official duties is ineligible for pay-
ment under this subsection. Whenever the balance of sums received
under this section and section 6(d) of the Act of November 16, 1981
(16 U.S.C. 3375(()d)) as penalties or fines, or from forfeitures of prop-
erty, exceed $500,000, the Secretary of the Treasury shall deposit
an ‘amount equal to such excess balance in the cooperative endan-
%?_redA stpemes conservation fund established under section 6(i) of
is Act.

(e) EnForceMENT.—(1) The provisions of this Act and any reg-
ulations or permits issued pursuant thereto shall be enforced by the
Secretary, the Secretary of the Treasury, or the Secretary of the
Department in which the Coast Guard Is operating, or all such
Secretaries. Each such Secretary may utilize by agreement, with or
without reimbursement, the personnel, services, and facilities of
any other Federal agency or any State agency for purposes of en-
forcing this Act. o )

2) The judges of the district courts of the United States and
the United States magistrates may within their respective jurisdic-
tions, upon proper oath or affirmation showing probable cause,
issue such warrants or other process as may be required for en-
forcement of this Act and any regulation issued thereunder.

1(3) Any person authorized % the Secretary, the Secretary of
the Treasury, or the Secretary of the Department in which the Coast
Guard is operating, to enforce this Act may detain for inspection and
inspect any package, crate, or other” container, including its
contents, and all accompanying documents, upon importation or
exportation. Such persons may make arrests without a warrant for
any violation of this Act if he has reasonable grounds to believe
that the person to be arrested is committing the violation in his
presence or view and may execute and serve any arrest warrant,
search warrant, or other warrant or civil or criminal process issued
by any officer or court of competent jurisdiction for enforcement of
this Act. Such person so authorized may search and seize, with or
without a warrant, as authorized by law. Any fish, wildlife, pl’Oﬁ-
erty, or item so seized shall be held by any person authorized by the
Secretary, the Secretary of the Treasury, or the Secretary of the
Department in_which™ the Coast Guard is operating pending
disposition of civil or criminal proceedings, or the institution of an
action in rem for forfeiture of such fish, wildlife, property, or item
pursuant to paragraph (4) of the subsection; except that the Sec-
retary may, in lieu of holding such fish, wildlife, property, or item,

ermit the owner or consignee to post a bond or other surety satis-
actory to the Secretary, but upon forfeiture of any such property to
the United States, or the abandonment or waiver of any claim to any
such property, it shall be disposed of (other than by sale to the
eneral public) by the Secretary in such a manner, consistent with
the pL_Jkr)poses of "this Act, as the Secretary shall by regulation
prescribe. ) o

(4)(A) All fish or wildlife or plants taken, possessed, sold, pur-
chased, offered for sale or purchase, transported, delivered, re-
ceived, carried, shipped, exported, or imported contrary to the pro-
visions of this Act, any regulation made pursuant thereto, or any
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permit or certificate issued hereunder shall be subject to forfeiture
to the United States. ) )

(B) All guns, traps, nets, and other equipment, vessels, vehi-
cles, aircraft, and other means of transportation used to aid the
taking, possessing, selling, purchasing, offering for sale or pur-
chase, transporting, delivering, recel_vmg}, carrying, shipping, ex-
porting, or importing of any fish or wildlite or plants in violation of
this Act, any regulation made pursuant thereto, or any permit or
certificate issued thereunder shall be subject to forfeiture to the
United States upon conviction of a criminal violation pursuant to
section 11(]b)(1) of this Act. ) ) )

(5) All provisions of law relating to the seizure, forfeiture, and
condemnation of a vessel for violation of the customs laws, the dis-
position of such vessel or the proceeds from the sale thereof, and
the remission or mitigation of such forfeiture, shall apply to the
seizures and forfeitures incurred, or alleged to have been incurred,
under the provisions of this Act, insofar as such provisions of law
are applicable and not inconsistent with the provisions of this Act;
except that all powers, rights, and duties conferred or imposed by
the customs laws upon any officer or employee of the Treasury De-

artment shall, for the purposes of this Act, be exercised of per-
ormed by the Secretary or by such persons as he may designate.
~ (6) The Attorney General of the United States may seek to en-
join any person who'is alleged to be in violation of any provision of
this Act or regulation issued under authority thereof.

) RecuLaTions.—The Secretary, the Secretary of the Treas-
ury, and the Secretary of the Department in which the Coast Guard
is ‘operating, are authorized to promulgate such regulations as may
be appropriate to enforce this Act, and charge reasonable fees for
expenses to the Government connected with permits or certificates
authorized by this Act mcludln% processm% applications and
reasonable inspections, and with the transfer, board, handling, or
storage of fish or wildlife or i)lants and evidentiary items seized and
forfeited under this Act. All such fees collected pursuant to this
subsection shall be deposited in the Treasury to the credit of the
appropriation which is current and chargeable for the cost of fur-
nishing the services. Appropriated funds may be expended pending
reimbursement from parties in interest.

~(9) Cimizen Suits.—(1) Except as provided _in_f)ara_graph (2) of
'l[)hlﬁ ?]ybsectlon any person may commence a civil suit on his own
ehalf—

(A?1 to enjoin any person, including the United States and

any other governmental instrumentality or agency (to the extent

permitted by the eleventh amendment to the Constitution), who

Is alleged to be in violation of any provision of this Act or
regulation issued under the authority thereof; or )

B) to compel the Secretary to apply, pursuant to section
6(9)(2)(B)(ii) of this Act, the prohibitions set forth in or author-
ized pursuant to section 4(d) or section 9(a)(1)(B) of this Act
with respect to the taking of any resident endangered species or
threatened species within any State; or .

gC) against the Secretary where there is alleged a failure of
the Secretary to perform any act or duty under section 4 which
is not discretionary with the Secretary.
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The district courts shall have jurisdiction, without regard to the
amount in controversy or the citizenship of the parties, to enforce
any such provision or regulation or to order the Secretary to per-
form such act or duty, as the case may be. In any civil suit com-
menced under subparagraph (B) the district court shall compel the
Secretary to apply the prohibition sought if the court finds that the
gllegatlon that an emergency exists is supported by substantial evi-
ence.

(2)(A) No action may be commenced under subparagraph (1)(A)
of this section— ) ) ) o

i) prior to sixty days after written notice of the violation
has been given to the Secretary, and to any alleged violator of
any such provision or regulation; ) ]

(i) if the Secretary has commenced action to impose a pen-
alty pursuant to subsection (a) of this section; or
(1ii) _ if the United States has commenced and is diligently
prosecuting a criminal action in a court of the United States or
ialtState to redress a violation of any such provision or regu-
ation.
~ (B) No action may be commenced under subparagraph (1)(B) of
this section— ) ) ) i
(Sl) prior to sixty days after written notice has been given to
the Secretary setting forth the reasons why an emergency is

thought to exist with respect to an endangered species or a

threatened species in the State concerned; or

(i1) if the Secretary has commenced and is diligently pros-

ecuting action under section 6(g)(2)(B)(ii) of this Act to deter-

mine whether any such emergency exists.

~ (C) No action may be commenced under subparagraph (1)(C) of

this section prior to sixty days after written notice has been given to

the Secretary; except that such action may be brought immediately

after such notification in the case of an action under this section

respecting an emergency posing a significant risk to the well-being
of any species of fish or wildlife or plants. ) )

o f’\/’)) A) Any suit under this subsection may be brought in the ju-
dicial district in which the violation occurs. =~ ) )

(B) In any such suit under this subsection in which the United
States Is not a party, the Attorney General, at the request of the
Slgc_rethq[ry, may intervene on behalf of the United States as a matter
of right.

4) The court, in issuing any final order in any suit brought
F_u_rsuant to paragraph (1) of this subsection, may award costs of
itigation (including reasonable attorney and expert witness fees) to
any part){_, whenever the court determines such award is appropriate.

(5) The |_nlhunct|\_/e relief provided by this subsection shall not
restrict any right which any person (or class of persons) may have
under any statute or common law to seek enforcement of any
standard or limitation or to seek any other relief (including relief
against the Secretary or a State agency).

(h) CoorbinaTion WiTH OTHER LAws.—The Secretary of Agri-
culture and the Secretary shall provide for appropriate coordination
of the administration of this Act with the administration of the
animal quarantine laws (21 U.S.C. 101-105, 111-135b, and 612—
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614?] and section 306 of the Tariff Act of 1930 (19 U.S.C. 1306).
Nothing in this Act or any amendment made by this Act shall be
construed as superseding or limiting in any manner the functions of
the Secretary of Agriculture under any other law relating to pro-
hibited or restricted importations or possession of animals and other
articles and no proceeding or determination under this Act shall
preclude any proceeding or be considered determinative of any issue
of fact or law in any proceeding under any Act administered by the
Secretary of Agriculture. Nothing in this Act shall be construed as
superseding or limiting in any manner the functions and
responsibilities of the Secretary of the Treasury under the Tariff Act
of 1930, including, without limitation, section 527 of that Act (19
U.S.C. 1527), relating to the importation of wildlife taken, Killed,
possessed, or exported to the United States in violation of the laws or
regulations of a foreign country.

ENDANGERED PLANTS

SEC. 12. ¢16 U.S.C. 1541; The Secretary of the Smithsonian
Institution, in conjunction with other affected agencies, is authorized
and directed to review (1?] species of plants which are now or may
become endangered, or threatened and (2) methods of adequately
conserving such species, and to reﬁort to Congress, within one year
after the date of the enactment of this Act, the results of such review
includingi recommendations for new legislation or the amendment of
existing legislation.

CONFORMING AMENDMENTS
SEC. 13. [Section 13 consists of amendments to other Acts.]
REPEALER
SEC. 14. [Section 14 consists of repeals of provisions of law.]
AUTHORIZATION OF APPROPRIATIONS

SEC. 15. 916 U.S.C. 1542, (ag IN GENERAL.—EXcept as provided
in subsection (b), (c), and (d), there are authorized to be
appropriated—

(1) not to exceed $35,000,000 for fiscal year 1988,
$36,500,000 for fiscal year 1989, $38,000,000 for fiscal year
1990, $39,500,000 for fiscal year 1991, and $41,500,000 for fiscal
year 1992 to enable the Department of the Interior to carry out
such functions and responsibilities as it may have been given
under this Act;

(2) not to exceed $5,750,000 for fiscal year 1988,
$6,250,000 for each of fiscal years 1989 and 1990, and
$6,750,000 for each of fiscal year 1991 and 1992 to enable the
Department of Commerce to carry out such functions and re-
sponsibilities as it may have been given under this Act; and

(3) not to exceed $2,200,000 for fiscal year 1988,
$2,400,000 for each of fiscal years 1989 and 1990, and
$2,600,000 for each of fiscal years 1991 and 1992, to enable the
Department of Agriculture to carry out its functions and re-
sponsibilities with respect to the enforcement of this Act and
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tr}e ICor'gvention which pertain to the importation or exportation
of plants. )

~ (b) EXEMPTIONS FROM ACT.—There are authorized to be appro-
priated to the Secretary to assist him and the Endangered Species
Committee in carrying out their functions under sections ~ 7 (e), (gg
and (h) not to exceed $600,000 for each of fiscal years 1988, 1989,
1990, 1991, and 1992.

(c) CONVENTION IMPLEMENTATION.—There are authorized to be
appropriated to the Department of the Interior for purposes of car-
rying out section 8A(e) not to exceed $400,000 for each of fiscal
years 1988, 1989, and 1990, and $500,000 for each of fiscal years
199& gnd 1992, and such sums shall remain available until ex-
pended.

EFFECTIVE DATE

SEC. 16. 16 U.S.C. 1531 note; This Act shall take effect on the
date of its enactment.

MARINE MAMMAL PROTECTION ACT OF 1972

SEC. 17. g16 U.S.C. 1543; Except as otherwise provided in this
Act, no provision of this Act shall take precedence over any more
fsgrlgtll\égzconﬂlctmg provision of the Marine Mammal Protection

cto .

ANNUAL COST ANALYSIS BY THE FISH AND WILDLIFE SERVICE

SEC. 18. g16 U.S.C. 1544; Notwithstanding section 3003 of
Public Law 104-66 (31 U.S.C. 1113 note; 109 Stat. 734), on or be-
fore January 15, 1990, and each January 15 thereafter, the Secretar
of the Interior, acting through the Fish and Wildlife Service, shall
submit to the Congress an annual report covering the preceding
fiscal year which shall contain— ) ) )

(1? an accounting on a species by species basis of all rea-

sonably unidentifiable Federal expenditures made primarily for

the conservation of endangered or threatened species pursuant
to this Act; and ) ) )

(2? an accounting on a species by species basis for all rea-
sonably identifiable expenditures made primarily for the con-
servation of endangered or threatened species pursuant to this
Act by states receiving grants under section 6.

1So in original. Probably should be “‘section’’.
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TITLE II—NATIONAL FISHERY MANAGEMENT PROGRAM

SEC.301. NATIONAL STANDARDS FOR FISHERY 16 U.S.C. 1851
CONSERVATION AND MANAGEMENT

(a) IN GENERAL.—Any fishery management plan prepared, and any regulation
promulgated to implement any such plan, pursuant to this title shall be consistent with the
following national standards for fishery conservation and management:

98-623
(1) Conservation and management measures shall prevent overfishing while achieving,
on a continuing basis, the optimum yield from each fishery for the United States fishing
industry.

(2) Conservation and management measures shall be based upon the best scientific
information available.

(3) To the extent practicable, an individual stock of fish shall be managed as a unit
throughout its range, and interrelated stocks of fish shall be managed as a unit or in close
coordination.

(4) Conservation and management measures shall not discriminate between residents of
different States. If it becomes necessary to allocate or assign fishing privileges among
various United States fishermen, such allocation shall be (A) fair and equitable to all such
fishermen; (B) reasonably calculated to promote conservation; and (C) carried out in such
manner that no particular individual, corporation, or other entity acquires an excessive share
of such privileges.

104-297
(5) Conservation and management measures shall, where practicable, consider efficiency
in the utilization of fishery resources; except that no such measure shall have economic
allocation as its sole purpose.

(6) Conservation and management measures shall take into account and allow for
variations among, and contingencies in, fisheries, fishery resources, and catches.

(7) Conservation and management measures shall, where practicable, minimize costs and
avoid unnecessary duplication.

104-297, 109-479
(8) Conservation and management measures shall, consistent with the conservation
requirements of this Act (including the prevention of overfishing and rebuilding of
overfished stocks), take into account the importance of fishery resources to fishing
communities by utilizing economic and social data that meet the requirements of paragraph
(2), in order to (A) provide for the sustained participation of such communities, and (B) to
the extent practicable, minimize adverse economic impacts on such communities.
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104-297
(9) Conservation and management measures shall, to the extent practicable, (A) minimize
bycatch and (B) to the extent bycatch cannot be avoided, minimize the mortality of such
bycatch.

104-297
(10) Conservation and management measures shall, to the extent practicable, promote the
safety of human life at sea.

97-453

(b) GUIDELINES.—The Secretary shall establish advisory guidelines (which shall not have
the force and effect of law), based on the national standards, to assist in the development of
fishery management plans.

SEC. 302. REGIONAL FISHERY MANAGEMENT COUNCILS 16 U.S.C. 1852

97-453, 101-627, 104-297
(a) ESTABLISHMENT.—
(1) There shall be established, within 120 days after the date of the enactment of this Act,
eight Regional Fishery Management Councils, as follows:

(A) NEW ENGLAND COUNCIL.—The New England Fishery Management Council
shall consist of the States of Maine, New Hampshire, Massachusetts, Rhode Island, and
Connecticut and shall have authority over the fisheries in the Atlantic Ocean seaward of
such States (except as provided in paragraph (3)). The New England Council shall have
17 voting members, including 11 appointed by the Secretary in accordance with
subsection (b)(2) (at least one of whom shall be appointed from each such State).

(B) MID-ATLANTIC COUNCIL.—The Mid-Atlantic Fishery Management Council
shall consist of the States of New York, New Jersey, Delaware, Pennsylvania, Maryland,
Virginia, and North Carolina and shall have authority over the fisheries in the Atlantic
Ocean seaward of such States (except North Carolina, and as provided in paragraph (3)).
The Mid-Atlantic Council shall have 21 voting members, including 13 appointed by the
Secretary in accordance with subsection (b)(2) (at least one of whom shall be appointed
from each such State).

(C) SOUTH ATLANTIC COUNCIL.—The South Atlantic Fishery Management
Council shall consist of the States of North Carolina, South Carolina, Georgia, and
Florida and shall have authority over the fisheries in the Atlantic Ocean seaward of such
States (except as provided in paragraph (3)). The South Atlantic Council shall have 13
voting members, including 8 appointed by the Secretary in accordance with subsection
(b)(2) (at least one of whom shall be appointed from each such State).
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SEC. 303. CONTENTS OF FISHERY MANAGEMENT PLANS 16 U.S.C. 1853

95-354, 99-659, 101-627, 104-297
(a) REQUIRED PROVISIONS.—Any fishery management plan which is prepared by any
Council, or by the Secretary, with respect to any fishery, shall—
(1) contain the conservation and management measures, applicable to foreign fishing and
fishing by vessels of the United States, which are—

(A) necessary and appropriate for the conservation and management of the fishery to
prevent overfishing and rebuild overfished stocks, and to protect, restore, and promote
the long-term health and stability of the fishery;

(B) described in this subsection or subsection (b), or both; and

(C) consistent with the national standards, the other provisions of this Act, regulations
implementing recommendations by international organizations in which the United States
participates (including but not limited to closed areas, quotas, and size limits), and any
other applicable law;

(2) contain a description of the fishery, including, but not limited to, the number of
vessels involved, the type and quantity of fishing gear used, the species of fish involved and
their location, the cost likely to be incurred in management, actual and potential revenues
from the fishery, any recreational interest in the fishery, and the nature and extent of foreign
fishing and Indian treaty fishing rights, if any;

(3) assess and specify the present and probable future condition of, and the maximum
sustainable yield and optimum yield from, the fishery, and include a summary of the
information utilized in making such specification;

(4) assess and specify—

(A) the capacity and the extent to which fishing vessels of the United States, on an
annual basis, will harvest the optimum yield specified under paragraph (3),

(B) the portion of such optimum yield which, on an annual basis, will not be harvested
by fishing vessels of the United States and can be made available for foreign fishing, and

(C) the capacity and extent to which United States fish processors, on an annual basis,
will process that portion of such optimum yield that will be harvested by fishing vessels
of the United States;

109-479

(5) specify the pertinent data which shall be submitted to the Secretary with respect to
commercial, recreational, charter fishing, and fish processing in the fishery, including, but
not limited to, information regarding the type and quantity of fishing gear used, catch by
species in numbers of fish or weight thereof, areas in which fishing was engaged in, time of
fishing, number of hauls, economic information necessary to meet the requirements of this
Act, and the estimated processing capacity of, and the actual processing capacity utilized by,
United States fish processors;
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(6) consider and provide for temporary adjustments, after consultation with the Coast
Guard and persons utilizing the fishery, regarding access to the fishery for vessels otherwise
prevented from harvesting because of weather or other ocean conditions affecting the safe
conduct of the fishery; except that the adjustment shall not adversely affect conservation
efforts in other fisheries or discriminate among participants in the affected fishery;

(7) describe and identify essential fish habitat for the fishery based on the guidelines
established by the Secretary under section 305(b)(1)(A), minimize to the extent practicable
adverse effects on such habitat caused by fishing, and identify other actions to encourage the
conservation and enhancement of such habitat;

(8) in the case of a fishery management plan that, after January 1, 1991, is submitted to
the Secretary for review under section 304(a) (including any plan for which an amendment is
submitted to the Secretary for such review) or is prepared by the Secretary, assess and
specify the nature and extent of scientific data which is needed for effective implementation
of the plan;

109-479
(9) include a fishery impact statement for the plan or amendment (in the case of a plan or
amendment thereto submitted to or prepared by the Secretary after October 1, 1990) which
shall assess, specify, and analyze the likely effects, if any, including the cumulative
conservation, economic, and social impacts, of the conservation and management measures
on, and possible mitigation measures for—

(A) participants in the fisheries and fishing communities affected by the plan or
amendment;

(B) participants in the fisheries conducted in adjacent areas under the authority of
another Council, after consultation with such Council and representatives of those
participants; and

(C) the safety of human life at sea, including whether and to what extent such
measures may affect the safety of participants in the fishery;

(10) specify objective and measurable criteria for identifying when the fishery to which
the plan applies is overfished (with an analysis of how the criteria were determined and the
relationship of the criteria to the reproductive potential of stocks of fish in that fishery) and,
in the case of a fishery which the Council or the Secretary has determined is approaching an
overfished condition or is overfished, contain conservation and management measures to
prevent overfishing or end overfishing and rebuild the fishery;

(11) establish a standardized reporting methodology to assess the amount and type of
bycatch occurring in the fishery, and include conservation and management measures that, to
the extent practicable and in the following priority—

(A) minimize bycatch; and
(B) minimize the mortality of bycatch which cannot be avoided,;
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(12) assess the type and amount of fish caught and released alive during recreational
fishing under catch and release fishery management programs and the mortality of such fish,
and include conservation and management measures that, to the extent practicable, minimize
mortality and ensure the extended survival of such fish;

109-479
(13) include a description of the commercial, recreational, and charter fishing sectors
which participate in the fishery, including its economic impact, and, to the extent practicable,
quantify trends in landings of the managed fishery resource by the commercial, recreational,
and charter fishing sectors;

109-479
(14) to the extent that rebuilding plans or other conservation and management measures
which reduce the overall harvest in a fishery are necessary, allocate, taking into
consideration the economic impact of the harvest restrictions or recovery benefits on the
fishery participants in each sector, any harvest restrictions or recovery benefits fairly and
equitably among the commercial, recreational, and charter fishing sectors in the fishery and,;

109-479
(15) establish a mechanism for specifying annual catch limits in the plan (including a
multiyear plan), implementing regulations, or annual specifications, at a level such that
overfishing does not occur in the fishery, including measures to ensure accountability.

97-453, 99-659, 101-627, 102-251, 104-297
(b) DISCRETIONARY PROVISIONS.—Any fishery management plan which is prepared
by any Council, or by the Secretary, with respect to any fishery, may—
(1) require a permit to be obtained from, and fees to be paid to, the Secretary, with
respect to—

(A) any fishing vessel of the United States fishing, or wishing to fish, in the exclusive
economic zone [or special areas,]* or for anadromous species or Continental Shelf fishery
resources beyond such zone [or areas]*;

(B) the operator of any such vessel; or

(C) any United States fish processor who first receives fish that are subject to the plan;

109-479

(2)(A) designate zones where, and periods when, fishing shall be limited, or shall not be
permitted, or shall be permitted only by specified types of fishing vessels or with
specified types and quantities of fishing gear;

(B) designate such zones in areas where deep sea corals are identified under section
408, to protect deep sea corals from physical damage from fishing gear or to prevent loss
or damage to such fishing gear from interactions with deep sea corals, after considering
long-term sustainable uses of fishery resources in such areas; and
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(C) with respect to any closure of an area under this Act that prohibits all fishing,
ensure that such closure—

(i) is based on the best scientific information available;

(i) includes criteria to assess the conservation benefit of the closed area;

(iii) establishes a timetable for review of the closed area’s performance that is
consistent with the purposes of the closed area; and

(iv) is based on an assessment of the benefits and impacts of the closure, including
its size, in relation to other management measures (either alone or in combination with
such measures), including the benefits and impacts of limiting access to: users of the
area, overall fishing activity, fishery science, and fishery and marine conservation;

(3) establish specified limitations which are necessary and appropriate for the
conservation and management of the fishery on the—

(A) catch of fish (based on area, species, size, number, weight, sex, bycatch, total
biomass, or other factors);

(B) sale of fish caught during commercial, recreational, or charter fishing, consistent
with any applicable Federal and State safety and quality requirements; and

(C) transshipment or transportation of fish or fish products under permits issued
pursuant to section 204;

(4) prohibit, limit, condition, or require the use of specified types and quantities of fishing
gear, fishing vessels, or equipment for such vessels, including devices which may be
required to facilitate enforcement of the provisions of this Act;

109-479
(5) incorporate (consistent with the national standards, the other provisions of this Act,
and any other applicable law) the relevant fishery conservation and management measures of
the coastal States nearest to the fishery and take into account the different circumstances
affecting fisheries from different States and ports, including distances to fishing grounds and
proximity to time and area closures;

109-479
(6) establish a limited access system for the fishery in order to achieve optimum yield if,
in developing such system, the Council and the Secretary take into account—
(A) present participation in the fishery;
(B) historical fishing practices in, and dependence on, the fishery;
(C) the economics of the fishery;
(D) the capability of fishing vessels used in the fishery to engage in other fisheries;
(E) the cultural and social framework relevant to the fishery and any affected fishing
communities;
(F) the fair and equitable distribution of access privileges in the fishery; and
(G) any other relevant considerations;
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(7) require fish processors who first receive fish that are subject to the plan to submit data
which are necessary for the conservation and management of the fishery;

(8) require that one or more observers be carried on board a vessel of the United States
engaged in fishing for species that are subject to the plan, for the purpose of collecting data
necessary for the conservation and management of the fishery; except that such a vessel shall
not be required to carry an observer on board if the facilities of the vessel for the quartering
of an observer, or for carrying out observer functions, are so inadequate or unsafe that the
health or safety of the observer or the safe operation of the vessel would be jeopardized;

(9) assess and specify the effect which the conservation and management measures of the
plan will have on the stocks of naturally spawning anadromous fish in the region;

(20) include, consistent with the other provisions of this Act, conservation and
management measures that provide harvest incentives for participants within each gear
group to employ fishing practices that result in lower levels of bycatch or in lower levels of
the mortality of bycatch;

(11) reserve a portion of the allowable biological catch of the fishery for use in scientific
research;

109-479
(12) include management measures in the plan to conserve target and non-target species
and habitats, considering the variety of ecological factors affecting fishery populations; and

(14)[sic]* prescribe such other measures, requirements, or conditions and restrictions as
are determined to be necessary and appropriate for the conservation and management of the
fishery.

97-453, 104-297
(c) PROPOSED REGULATIONS.—Proposed regulations which the Council deems
necessary or appropriate for the purposes of—
(1) implementing a fishery management plan or plan amendment shall be submitted to the
Secretary simultaneously with the plan or amendment under section 304; and
(2) making modifications to regulations implementing a fishery management plan or plan
amendment may be submitted to the Secretary at any time after the plan or amendment is
approved under section 304.

% soin original.
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P.L. 109-479, sec. 104(b), MSA § 303 note 16 U.S.C. 1853 note
EFFECTIVE DATES; APPLICATION TO CERTAIN SPECIES.—The amendment made by
subsection (a)(10)*°—
(1) shall, unless otherwise provided for under an international agreement in which the United States
participates, take effect—
(A) in fishing year 2010 for fisheries determined by the Secretary to be subject to overfishing; and
(B) in fishing year 2011 for all other fisheries; and
(2) shall not apply to a fishery for species that have a life cycle of approximately 1 year unless the
Secretary has determined the fishery is subject to overfishing of that species; and
(3) shall not limit or otherwise affect the requirements of section 301(a)(1) or 304(e) of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1851(a)(1) or 1854(e), respectively).

109-479
SEC. 303A. LIMITED ACCESS PRIVILEGE PROGRAMS. 16 U.S.C. 1853a

(a) IN GENERAL.—AMfter the date of enactment of the Magnuson-Stevens Fishery
Conservation and Management Reauthorization Act of 2006, a Council may submit, and the
Secretary may approve, for a fishery that is managed under a limited access system, a limited
access privilege program to harvest fish if the program meets the requirements of this section.

(b) NO CREATION OF RIGHT, TITLE, OR INTEREST.—L.imited access privilege, quota
share, or other limited access system authorization established, implemented, or managed under
this Act—

(2) shall be considered a permit for the purposes of sections 307, 308, and 309;

(2) may be revoked, limited, or modified at any time in accordance with this Act,
including revocation if the system is found to have jeopardized the sustainability of the stock
or the safety of fishermen;

(3) shall not confer any right of compensation to the holder of such limited access
privilege, quota share, or other such limited access system authorization if it is revoked,
limited, or modified;

(4) shall not create, or be construed to create, any right, title, or interest in or to any fish
before the fish is harvested by the holder; and

(5) shall be considered a grant of permission to the holder of the limited access privilege
or quota share to engage in activities permitted by such limited access privilege or quota
share.

16" Section 104(a)(10) of P.L. 109-479 added section 303(a)(15).
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(c) REQUIREMENTS FOR LIMITED ACCESS PRIVILEGES.—

(1) IN GENERAL.—AnNy limited access privilege program to harvest fish submitted by a
Council or approved by the Secretary under this section shall—
(A) if established in a fishery that is overfished or subject to a rebuilding plan, assist in
its rebuilding;

(B) if established in a fishery that is determined by the Secretary or the Council to
have over-capacity, contribute to reducing capacity;

(C) promote—
(i) fishing safety;
(ii) fishery conservation and management; and
(iii) social and economic benefits;

(D) prohibit any person other than a United States citizen, a corporation, partnership,
or other entity established under the laws of the United States or any State, or a permanent
resident alien, that meets the eligibility and participation requirements established in the
program from acquiring a privilege to harvest fish, including any person that acquires a
limited access privilege solely for the purpose of perfecting or realizing on a security
interest in such privilege;

(E) require that all fish harvested under a limited access privilege program be
processed on vessels of the United States or on United States soil (including any territory
of the United States);

(F) specify the goals of the program;

(G) include provisions for the regular monitoring and review by the Council and the
Secretary of the operations of the program, including determining progress in meeting the
goals of the program and this Act, and any necessary modification of the program to meet
those goals, with a formal and detailed review 5 years after the implementation of the
program and thereafter to coincide with scheduled Council review of the relevant fishery
management plan (but no less frequently than once every 7 years);

(H) include an effective system for enforcement, monitoring, and management of the
program, including the use of observers or electronic monitoring systems;

(1) include an appeals process for administrative review of the Secretary’s decisions
regarding initial allocation of limited access privileges;

(J) provide for the establishment by the Secretary, in consultation with appropriate
Federal agencies, for an information collection and review process to provide any
additional information needed to determine whether any illegal acts of anti-competition,
anti-trust, price collusion, or price fixing have occurred among regional fishery
associations or persons receiving limited access privileges under the program; and
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(K) provide for the revocation by the Secretary of limited access privileges held by any
person found to have violated the antitrust laws of the United States.

(2) WAIVER.—The Secretary may waive the requirement of paragraph (1)(E) if the
Secretary determines that—
(A) the fishery has historically processed the fish outside of the United States; and
(B) the United States has a seafood safety equivalency agreement with the country
where processing will occur.

(3) FISHING COMMUNITIES.—
(A) IN GENERAL.—

(i) ELIGIBILITY.—To be eligible to participate in a limited access privilege
program to harvest fish, a fishing community shall—

(1) be located within the management area of the relevant Council,

(1) meet criteria developed by the relevant Council, approved by the Secretary,
and published in the Federal Register;

(1) consist of residents who conduct commercial or recreational fishing,
processing, or fishery-dependent support businesses within the Council’s
management area; and

(1V) develop and submit a community sustainability plan to the Council and the
Secretary that demonstrates how the plan will address the social and economic
development needs of coastal communities, including those that have not
historically had the resources to participate in the fishery, for approval based on
criteria developed by the Council that have been approved by the Secretary and
published in the Federal Register.

(i) FAILURE TO COMPLY WITH PLAN.—The Secretary shall deny or revoke
limited access privileges granted under this section for any person who fails to comply
with the requirements of the community sustainability plan. Any limited access
privileges denied or revoked under this section may be reallocated to other eligible
members of the fishing community.
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(B) PARTICIPATION CRITERIA.—In developing participation criteria for eligible
communities under this paragraph, a Council shall consider—

(i) traditional fishing or processing practices in, and dependence on, the fishery;

(ii) the cultural and social framework relevant to the fishery;

(iii) economic barriers to access to fishery;

(iv) the existence and severity of projected economic and social impacts associated
with implementation of limited access privilege programs on harvesters, captains,
crew, processors, and other businesses substantially dependent upon the fishery in the
region or subregion;

(v) the expected effectiveness, operational transparency, and equitability of the
community sustainability plan; and

(vi) the potential for improving economic conditions in remote coastal
communities lacking resources to participate in harvesting or processing activities in
the fishery.

(4) REGIONAL FISHERY ASSOCIATIONS.—

(A) IN GENERAL.—To be eligible to participate in a limited access privilege program
to harvest fish, a regional fishery association shall—

(i) be located within the management area of the relevant Council;

(if) meet criteria developed by the relevant Council, approved by the Secretary,

and published in the Federal Register;

(iii) be a voluntary association with established by-laws and operating procedures;

(iv) consist of participants in the fishery who hold quota share that are designated
for use in the specific region or subregion covered by the regional fishery association,
including commercial or recreational fishing, processing, fishery-dependent support
businesses, or fishing communities;

(v) not be eligible to receive an initial allocation of a limited access privilege but
may acquire such privileges after the initial allocation, and may hold the annual fishing
privileges of any limited access privileges it holds or the annual fishing privileges that
is [sic]'” members contribute; and

(vi) develop and submit a regional fishery association plan to the Council and the
Secretary for approval based on criteria developed by the Council that have been
approved by the Secretary and published in the Federal Register.

(B) FAILURE TO COMPLY WITH PLAN.—The Secretary shall deny or revoke
limited access privileges granted under this section to any person participating in a
regional fishery association who fails to comply with the requirements of the regional
fishery association plan.

7 soin original.
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(C) PARTICIPATION CRITERIA.—In developing participation criteria for eligible
regional fishery associations under this paragraph, a Council shall consider—

(i) traditional fishing or processing practices in, and dependence on, the fishery;

(ii) the cultural and social framework relevant to the fishery;

(iii) economic barriers to access to fishery;

(iv) the existence and severity of projected economic and social impacts associated
with implementation of limited access privilege programs on harvesters, captains,
crew, processors, and other businesses substantially dependent upon the fishery in the
region or subregion;

(v) the administrative and fiduciary soundness of the association; and

(vi) the expected effectiveness, operational transparency, and equitability of the
fishery association plan.

(5) ALLOCATION.—In developing a limited access privilege program to harvest fish a
Council or the Secretary shall—
(A) establish procedures to ensure fair and equitable initial allocations, including
consideration of—
(i) current and historical harvests;
(if) employment in the harvesting and processing sectors;
(iii) investments in, and dependence upon, the fishery; and
(iv) the current and historical participation of fishing communities;

(B) consider the basic cultural and social framework of the fishery, especially
through—

(i) the development of policies to promote the sustained participation of small
owner-operated fishing vessels and fishing communities that depend on the fisheries,
including regional or port-specific landing or delivery requirements; and

(i) procedures to address concerns over excessive geographic or other
consolidation in the harvesting or processing sectors of the fishery;

(C) include measures to assist, when necessary and appropriate, entry-level and small
vessel owner-operators, captains, crew, and fishing communities through set-asides of
harvesting allocations, including providing privileges, which may include set-asides or
allocations of harvesting privileges, or economic assistance in the purchase of limited
access privileges;

(D) ensure that limited access privilege holders do not acquire an excessive share of
the total limited access privileges in the program by—

(i) establishing a maximum share, expressed as a percentage of the total limited
access privileges, that a limited access privilege holder is permitted to hold, acquire, or
use; and

(ii) establishing any other limitations or measures necessary to prevent an
inequitable concentration of limited access privileges; and
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(E) authorize limited access privileges to harvest fish to be held, acquired, used by, or
issued under the system to persons who substantially participate in the fishery, including
in a specific sector of such fishery, as specified by the Council.

(6) PROGRAM INITIATION.—

(A) LIMITATION.—EXxcept as provided in subparagraph (D), a Council may initiate a
fishery management plan or amendment to establish a limited access privilege program to
harvest fish on its own initiative or if the Secretary has certified an appropriate petition.

(B) PETITION.—A group of fishermen constituting more than 50 percent of the
permit holders, or holding more than 50 percent of the allocation, in the fishery for which
a limited access privilege program to harvest fish is sought, may submit a petition to the
Secretary requesting that the relevant Council or Councils with authority over the fishery
be authorized to initiate the development of the program. Any such petition shall clearly
state the fishery to which the limited access privilege program would apply. For
multispecies permits in the Gulf of Mexico, only those participants who have
substantially fished the species proposed to be included in the limited access program
shall be eligible to sign a petition for such a program and shall serve as the basis for
determining the percentage described in the first sentence of this subparagraph.

(C) CERTIFICATION BY SECRETARY.—Upon the receipt of any such petition, the
Secretary shall review all of the signatures on the petition and, if the Secretary determines
that the signatures on the petition represent more than 50 percent of the permit holders, or
holders of more than 50 percent of the allocation in the fishery, as described by
subparagraph (B), the Secretary shall certify the petition to the appropriate Council or
Councils.

(D) NEW ENGLAND AND GULF REFERENDUM.—

(i) Except as provided in clause (iii) for the Gulf of Mexico commercial red
snapper fishery, the New England and Gulf Councils may not submit, and the
Secretary may not approve or implement, a fishery management plan or amendment
that creates an individual fishing quota program, including a Secretarial plan, unless
such a system, as ultimately developed, has been approved by more than 2/3 of those
voting in a referendum among eligible permit holders, or other persons described in
clause (v), with respect to the New England Council, and by a majority of those voting
in the referendum among eligible permit holders with respect to the Gulf Council. For
multispecies permits in the Gulf of Mexico, only those participants who have
substantially fished the species proposed to be included in the individual fishing quota
program shall be eligible to vote in such a referendum. If an individual fishing quota
program fails to be approved by the requisite number of those voting, it may be revised
and submitted for approval in a subsequent referendum.
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(ii) The Secretary shall conduct a referendum under this subparagraph, including
notifying all persons eligible to participate in the referendum and making available to
them information concerning the schedule, procedures, and eligibility requirements for
the referendum process and the proposed individual fishing quota program. Within 1
year after the date of enactment of the Magnuson-Stevens Fishery Conservation and
Management Reauthorization Act of 2006, the Secretary shall publish guidelines and
procedures to determine procedures and voting eligibility requirements for referenda
and to conduct such referenda in a fair and equitable manner.

(iii) The provisions of section 407(c) of this Act shall apply in lieu of this
subparagraph for an individual fishing quota program for the Gulf of Mexico
commercial red snapper fishery.

(iv) Chapter 35 of title 44, United States Code, (commonly known as the
Paperwork Reduction Act) does not apply to the referenda conducted under this
subparagraph.

(v) The Secretary shall promulgate criteria for determining whether additional
fishery participants are eligible to vote in the New England referendum described in
clause (i) in order to ensure that crew members who derive a significant percentage of
their total income from the fishery under the proposed program are eligible to vote in
the referendum.

(vi) In this subparagraph, the term ‘individual fishing quota’ does not include a
sector allocation.

(7) TRANSFERABILITY.—In establishing a limited access privilege program, a Council
shall—

(A) establish a policy and criteria for the transferability of limited access privileges
(through sale or lease), that is consistent with the policies adopted by the Council for the
fishery under paragraph (5); and

(B) establish, in coordination with the Secretary, a process for monitoring of transfers
(including sales and leases) of limited access privileges.

(8) PREPARATION AND IMPLEMENTATION OF SECRETARIAL PLANS.—This
subsection also applies to a plan prepared and implemented by the Secretary under section
304(c) or 304(qg).

(9) ANTITRUST SAVINGS CLAUSE.—Nothing in this Act shall be construed to
modify, impair, or supersede the operation of any of the antitrust laws. For purposes of the
preceding sentence, the term ‘antitrust laws’ has the meaning given such term in subsection
(a) of the first section of the Clayton Act, except that such term includes section 5 of the
Federal Trade Commission Act to the extent that such section 5 applies to unfair methods of
competition.
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(d) AUCTION AND OTHER PROGRAMS.—In establishing a limited access privilege
program, a Council shall consider, and may provide, if appropriate, an auction system or other
program to collect royalties for the initial, or any subsequent, distribution of allocations in a
limited access privilege program if—

(1) the system or program is administered in such a way that the resulting distribution of
limited access privilege shares meets the program requirements of this section; and

(2) revenues generated through such a royalty program are deposited in the Limited
Access System Administration Fund established by section 305(h)(5)(B) and available
subject to annual appropriations.

(e) COST RECOVERY.—1In establishing a limited access privilege program, a Council
shall—
(1) develop a methodology and the means to identify and assess the management, data
collection and analysis, and enforcement programs that are directly related to and in support
of the program; and

(2) provide, under section 304(d)(2), for a program of fees paid by limited access
privilege holders that will cover the costs of management, data collection and analysis, and
enforcement activities.

(f) CHARACTERISTICS.—A limited access privilege established after the date of
enactment of the Magnuson-Stevens Fishery Conservation and Management Reauthorization
Act of 2006 is a permit issued for a period of not more than 10 years that—

(2) will be renewed before the end of that period, unless it has been revoked, limited, or
modified as provided in this subsection;

(2) will be revoked, limited, or modified if the holder is found by the Secretary, after
notice and an opportunity for a hearing under section 554 of title 5, United States Code, to
have failed to comply with any term of the plan identified in the plan as cause for revocation,
limitation, or modification of a permit, which may include conservation requirements
established under the plan;

(3) may be revoked, limited, or modified if the holder is found by the Secretary, after
notice and an opportunity for a hearing under section 554 of title 5, United States Code, to
have committed an act prohibited by section 307 of this Act; and

(4) may be acquired, or reacquired, by participants in the program under a mechanism
established by the Council if it has been revoked, limited, or modified under paragraph (2) or

(3).
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(9) LIMITED ACCESS PRIVILEGE ASSISTED PURCHASE PROGRAM.—

(1) IN GENERAL.—A Council may submit, and the Secretary may approve and
implement, a program which reserves up to 25 percent of any fees collected from a fishery
under section 304(d)(2) to be used, pursuant to section 53706(a)(7) of title 46, United States
Code, to issue obligations that aid in financing—

(A) the purchase of limited access privileges in that fishery by fishermen who fish
from small vessels; and

(B) the first-time purchase of limited access privileges in that fishery by entry level
fishermen.

(2) ELIGIBILITY CRITERIA.—A Council making a submission under paragraph (1)
shall recommend criteria, consistent with the provisions of this Act, that a fisherman must
meet to qualify for guarantees under subparagraphs (A) and (B) of paragraph (1) and the
portion of funds to be allocated for guarantees under each subparagraph.

(h) EFFECT ON CERTAIN EXISTING SHARES AND PROGRAMS.—Nothing in this
Act, or the amendments made by the Magnuson-Stevens Fishery Conservation and Management
Reauthorization Act of 2006, shall be construed to require a reallocation or a reevaluation of
individual quota shares, processor quota shares, cooperative programs, or other quota programs,
including sector allocation in effect before the date of enactment of the Magnuson-Stevens
Fishery Conservation and Management Reauthorization Act of 2006.

(i) TRANSITION RULES.—

(1) IN GENERAL.—The requirements of this section shall not apply to any quota
program, including any individual quota program, cooperative program, or sector allocation
for which a Council has taken final action or which has been submitted by a Council to the
Secretary, or approved by the Secretary, within 6 months after the date of enactment of the
Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of 2006,
except that—

(A) the requirements of section 303(d) of this Act in effect on the day before the date
of enactment of that Act shall apply to any such program;

(B) the program shall be subject to review under subsection (¢)(1)(G) of this section
not later than 5 years after the program implementation; and

(C) nothing in this subsection precludes a Council from incorporating criteria
contained in this section into any such plans.

(2) PACIFIC GROUNDFISH PROPOSALS.—The requirements of this section, other
than subparagraphs (A) and (B) of subsection (c)(1) and subparagraphs (A), (B), and (C) of
paragraph (1) of this subsection, shall not apply to any proposal authorized under section
302(f) of the Magnuson-Stevens Fishery Conservation and Management Reauthorization Act
of 2006 that is submitted within the timeframe prescribed by that section.

87



16 U.S.C. 1853a note, 1854
MSA 8§88 303A note, 304

P.L. 109-479, sec. 106(e), MSA 8§ 303A note 16 U.S.C. 1853a note
APPLICATION WITH AMERICAN FISHERIES ACT.—Nothing in section 303A of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1801 et seq.), as added by subsection

(@) [P.L. 109-479], shall be construed to modify or supersede any provision of the American Fisheries Act
(46 U.S.C. 12102 note; 16 U.S.C. 1851 note; et alia).

P.L. 104-297, sec. 108(i), MSA § 303 note

EXISTING QUOTA PLANS.—Nothing in this Act [P.L.104-297] or the amendments made by this Act
shall be construed to require a reallocation of individual fishing quotas under any individual fishing quota
program approved by the Secretary before January 4, 1995.

SEC. 304. ACTION BY THE SECRETARY 16 U.S.C. 1854

104-297
(@) REVIEW OF PLANS.—
(1) Upon transmittal by the Council to the Secretary of a fishery management plan or
plan amendment, the Secretary shall—

(A) immediately commence a review of the plan or amendment to determine whether
it is consistent with the national standards, the other provisions of this Act, and any other
applicable law; and

(B) immediately publish in the Federal Register a notice stating that the plan or
amendment is available and that written information, views, or comments of interested
persons on the plan or amendment may be submitted to the Secretary during the 60-day
period beginning on the date the notice is published.

(2) In undertaking the review required under paragraph (1), the Secretary shall—

(A) take into account the information, views, and comments received from interested
persons;

(B) consult with the Secretary of State with respect to foreign fishing; and

(C) consult with the Secretary of the department in which the Coast Guard is
operating with respect to enforcement at sea and to fishery access adjustments referred to
in section 303(a)(6).

(3) The Secretary shall approve, disapprove, or partially approve a plan or amendment
within 30 days of the end of the comment period under paragraph (1) by written notice to the
Council. A notice of disapproval or partial approval shall specify—

(A) the applicable law with which the plan or amendment is inconsistent;
(B) the nature of such inconsistencies; and
(C) recommendations concerning the actions that could be taken by the Council to
conform such plan or amendment to the requirements of applicable law.
If the Secretary does not notify a Council within 30 days of the end of the comment period
of the approval, disapproval, or partial approval of a plan or amendment, then such plan or
amendment shall take effect as if approved.
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104-297
SEC. 402. INFORMATION COLLECTION 16 U.S.C. 1881a

109-479
(a) COLLECTION PROGRAMS.—

(1) COUNCIL REQUESTS.—If a Council determines that additional information would
be beneficial for developing, implementing, or revising a fishery management plan or for
determining whether a fishery is in need of management, the Council may request that the
Secretary implement an information collection program for the fishery which would provide
the types of information specified by the Council. The Secretary shall undertake such an
information collection program if he determines that the need is justified, and shall
promulgate regulations to implement the program within 60 days after such determination is
made. If the Secretary determines that the need for an information collection program is not
justified, the Secretary shall inform the Council of the reasons for such determination in
writing. The determinations of the Secretary under this paragraph regarding a Council
request shall be made within a reasonable period of time after receipt of that request.

(2) SECRETARIAL INITIATION.—If the Secretary determines that additional
information is necessary for developing, implementing, revising, or monitoring a fishery
management plan, or for determining whether a fishery is in need of management, the
Secretary may, by regulation, implement an information collection or observer program
requiring submission of such additional information for the fishery.

109-479
(b) CONFIDENTIALITY OF INFORMATION.—

(1) Any information submitted to the Secretary, a State fishery management agency, or a
marine fisheries commission by any person in compliance with the requirements of this Act
shall be confidential and shall not be disclosed except—

(A) to Federal employees and Council employees who are responsible for fishery
management plan development, monitoring, or enforcement;

(B) to State or Marine Fisheries Commission employees as necessary to further the
Department’s mission, subject to a confidentiality agreement that prohibits public
disclosure of the identity of business of any person;

(C) to State employees who are responsible for fishery management plan
enforcement, if the States employing those employees have entered into a fishery
enforcement agreement with the Secretary and the agreement is in effect;

(D) when required by court order;

(E) when such information is used by State, Council, or Marine Fisheries
Commission employees to verify catch under a limited access program, but only to the
extent that such use is consistent with subparagraph (B);

(F) when the Secretary has obtained written authorization from the person submitting
such information to release such information to persons for reasons not otherwise
provided for in this subsection, and such release does not violate other requirements of
this Act;

(G) when such information is required to be submitted to the Secretary for any
determination under a limited access program; or
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(H) in support of homeland and national security activities, including the Coast
Guard’s homeland security missions as defined in section 888(a)(2) of the Homeland
Security Act of 2002 (6 U.S.C. 468(a)(2)).

(2) Any observer information shall be confidential and shall not be disclosed, except in
accordance with the requirements of subparagraphs (A) through (H) of paragraph (1), or—

(A) as authorized by a fishery management plan or regulations under the authority of
the North Pacific Council to allow disclosure to the public of weekly summary bycatch
information identified by vessel or for haul-specific bycatch information without vessel
identification;

(B) when such information is necessary in proceedings to adjudicate observer
certifications; or

(C) as authorized by any regulations issued under paragraph (3) allowing the
collection of observer information, pursuant to a confidentiality agreement between the
observers, observer employers, and the Secretary prohibiting disclosure of the
information by the observers or observer employers, in order—

(i) to allow the sharing of observer information among observers and between
observers and observer employers as necessary to train and prepare observers for
deployments on specific vessels; or

(ii) to validate the accuracy of the observer information collected.

(3) The Secretary shall, by regulation, prescribe such procedures as may be necessary to
preserve the confidentiality of information submitted in compliance with any requirement or
regulation under this Act, except that the Secretary may release or make public any such
information in any aggregate or summary form which does not directly or indirectly disclose
the identity or business of any person who submits such information. Nothing in this
subsection shall be interpreted or construed to prevent the use for conservation and
management purposes by the Secretary, or with the approval of the Secretary, the Council, of
any information submitted in compliance with any requirement or regulation under this Act
or the use, release, or publication of bycatch information pursuant to paragraph (2)(A).

(c) RESTRICTION ON USE OF CERTAIN INFORMATION.—

(1) The Secretary shall promulgate regulations to restrict the use, in civil enforcement or
criminal proceedings under this Act, the Marine Mammal Protection Act of 1972 (16 U.S.C.
1361 et seq.), and the Endangered Species Act (16 U.S.C. 1531 et seq.), of information
collected by voluntary fishery data collectors, including sea samplers, while aboard any
vessel for conservation and management purposes if the presence of such a fishery data
collector aboard is not required by any of such Acts or regulations thereunder.

(2) The Secretary may not require the submission of a Federal or State income tax return
or statement as a prerequisite for issuance of a permit until such time as the Secretary has
promulgated regulations to ensure the confidentiality of information contained in such return
or statement, to limit the information submitted to that necessary to achieve a demonstrated
conservation and management purpose, and to provide appropriate penalties for violation of
such regulations.
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(d) CONTRACTING AUTHORITY.—Notwithstanding any other provision of law, the
Secretary may provide a grant, contract, or other financial assistance on a sole-source basis to a
State, Council, or Marine Fisheries Commission for the purpose of carrying out information
collection or other programs if—

(1) the recipient of such a grant, contract, or other financial assistance is specified by
statute to be, or has customarily been, such State, Council, or Marine Fisheries Commission;
or

(2) the Secretary has entered into a cooperative agreement with such State, Council, or
Marine Fisheries Commission.

(e) RESOURCE ASSESSMENTS.—

(1) The Secretary may use the private sector to provide vessels, equipment, and services
necessary to survey the fishery resources of the United States when the arrangement will
yield statistically reliable results.

(2) The Secretary, in consultation with the appropriate Council and the fishing industry--

(A) may structure competitive solicitations under paragraph (1) so as to compensate a
contractor for a fishery resources survey by allowing the contractor to retain for sale fish
harvested during the survey voyage;

(B) in the case of a survey during which the quantity or quality of fish harvested is not
expected to be adequately compensatory, may structure those solicitations so as to
provide that compensation by permitting the contractor to harvest on a subsequent
voyage and retain for sale a portion of the allowable catch of the surveyed fishery; and

(C) may permit fish harvested during such survey to count toward a vessel's catch
history under a fishery management plan if such survey was conducted in a manner that
precluded a vessel's participation in a fishery that counted under the plan for purposes of
determining catch history.

(3) The Secretary shall undertake efforts to expand annual fishery resource assessments
in all regions of the Nation.

104-297
SEC. 403. OBSERVERS 16 U.S.C. 1881b

(a) GUIDELINES FOR CARRYING OBSERVERS.—Within one year after the date of
enactment of the Sustainable Fisheries Act, the Secretary shall promulgate regulations, after
notice and opportunity for public comment, for fishing vessels that carry observers. The
regulations shall include guidelines for determining—

(1) when a vessel is not required to carry an observer on board because the facilities of
such vessel for the quartering of an observer, or for carrying out observer functions, are so
inadequate or unsafe that the health or safety of the observer or the safe operation of the
vessel would be jeopardized; and

(2) actions which vessel owners or operators may reasonably be required to take to render
such facilities adequate and safe.
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Title 50: Wildlife and Fisheries
PART 635—ATLANTIC HIGHLY MIGRATORY SPECIES
Subpart F—Enforcement

§635.69 Vessel monitoring systems.

(a) Applicability. To facilitate enforcement of time/area and fishery closures, an owner or operator of a commercial
vessel, permitted to fish for Atlantic HMS under 8635.4 and that fishes with a pelagic or bottom longline or gillnet
gear, is required to install a NMFS-approved vessel monitoring system (VMS) unit on board the vessel and operate
the VMS unit under the following circumstances:

(1) Whenever the vessel is away from port with pelagic longline gear on board;

(2) As of January 1, 2005, whenever a vessel issued a directed shark LAP, is away from port with bottom longline
gear on board, is located between 33°00' N. lat. and 36°30' N. lat., and the mid-Atlantic shark closed area is closed
as specified in §635.21(d)(1); or

(3) Whenever a vessel, issued a directed shark LAP, is away from port with a gillnet on board during the right whale
calving season specified in the regulations implementing the Atlantic Large Whale Take Reduction Plan Regulations
in §229.32 of this title.

(4) A vessel is considered to have pelagic longline gear on board, for the purposes of this section, when gear as
specified at §635.21(c) is on board. A vessel is considered to have bottom longline gear on board, for the purposes of
this section, when gear as specified at §635.21(d) is on board. A vessel is considered to have gilinet gear on board,
for the purposes of this section, when gillnet, as defined in §600.10, is on board a vessel that has been issued a
shark LAP.

(b) Hardware specifications. The VMS hardware must be approved by NMFS and must be able to perform all NMFS
required functions. NMFS will file with the Office of the Federal Register for publication notification listing the
specifications for approved VMS units. As necessary, NMFS will make additions and/or amendments to the VMS
hardware type approval list to account for changes in specifications or new products offered by manufacturers. NMFS
will file with the Office of the Federal Register for publication notification listing such additions and/or amendments.

(c) Communications specifications. The communications service provider must be approved by NMFS and must be
able to provide all NMFS required functions. NMFS will file with the Office of the Federal Register for publication
notification listing the specifications for approved VMS communications service providers. As necessary, NMFS will
make additions and/or amendments to the VMS communications service providers type approval list to account for
changes in specifications or new services offered by communications providers. NMFS will file with the Office of the
Federal Register for publication notification listing such additions and/or amendments.

(d) Installation and service activation. When installing and activating the NMFS-approved VMS unit, a vessel owner or
operator must follow procedures indicated on an installation and activation checklist obtained from NMFS. Re-
installation shall require the same checklist. Upon completion of installation, the vessel owner must sign a statement
certifying compliance with the installation procedures of the checklist and submit such certification to NMFS as
indicated on the checklist. Vessels fishing prior to submission of the certification will be in violation of the VMS
requirement.

(e) Operation. Owners or operators of vessels permitted, or required to be permitted, to fish for HMS, that have
pelagic or bottom longline gear or gilinet gear on board, and that are required to have a VMS unit installed, as
specified in paragraph (a), must activate the VMS to submit automatic position reports beginning 2 hours prior to
leaving port and continuing until the vessel returns to port. While at sea, the unit must operate without interruption
and no person may interfere with, tamper with, alter, damage, disable, or impede the operation of a VMS, or attempt
any of the same. Vessels fishing outside the geographic area of operation of the installed VMS will be in violation of
the VMS requirement.

(f) Interruption. When the vessel operator is aware that transmission of automatic position reports has been
interrupted, or when notified by NMFS that automatic position reports are not being received, the vessel operator
must contact NMFS and follow the instructions given. Such instructions may include but are not limited to manually
communicating to a location designated by NMFS the vessel's position or returning to port until the VMS is operable.

(9) Repair and replacement. After a fishing trip during which interruption of automatic position reports has occurred,
the vessel's owner or operator must replace or repair the VMS unit prior to the vessel's next trip. Repair or
reinstallation of a VMS unit or installation of a replacement, including change of communications service provider
shall be in accordance with the checklist provided by NMFS and require the same certification.

(h) Access. As a condition to obtaining a LAP for Atlantic swordfish, sharks, or tunas, all vessel owners or operators
using pelagic or bottom longline or gillnet gear, subject to the VMS provisions of this section must allow NMFS, the
USCG, and their authorized officers and designees access to the vessel's position data obtained from the VMS at the
time of or after its transmission to the vendor or receiver, as the case may be.

[64 FR 29135, May 28, 1999, as amended at 64 FR 37705, July 13, 1999; 65 FR 47238, Aug. 1, 2000; 68 FR 45169, Aug. 1,
2003; 68 FR 74788, Dec. 24, 2003; 69 FR 51012, Aug. 17, 2004; 72 FR 57194, Oct. 5, 2007; 73 FR 40712, July 15, 2008]
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Suspension of Liquidation

In accordance with section 733(d)(2)
of the Act, we are directing CBP to
suspend liquidation of all entries of
welded line pipe from Korea, with the
exception of those produced and
exported by SeAH, that are entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register. We will instruct CBP to
require a cash deposit or the posting of
a bond equal to the weighted—average
dumping margin, as indicated in the
chart above, as follows: (1) the rate for
the firms listed above (except for SeAH,
see below) will be the rate we have
determined in this preliminary
determination; (2) if the exporter is not
a firm identified in this investigation,
but the producer is, the rate will be the
rate established for the producer of the
subject merchandise; (3) the rate for all
other producers or exporters will be
2.34 percent. These suspension—of-
liquidation instructions will remain in
effect until further notice.

In accordance with 19 CFR
351.204(e)(2), because the weighted—
average margin for SeAH is de minimis,
we will not instruct CBP to suspend
liquidation of merchandise produced
and exported by SeAH.

ITC Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of the
Department’s preliminary affirmative
determination. If the Department’s final
determination is affirmative, the ITC
will determine before the later of 120
days after the date of this preliminary
determination or 45 days after our final
determination whether imports of
welded line pipe from Korea are
materially injuring, or threaten material
injury to, the U.S. industry. We will
disclose the calculations used in our
analysis to parties in this proceeding in
accordance with 19 CFR 351.224(b).

Public Comment

Interested parties are invited to
comment on the preliminary
determination. Interested parties may
submit case briefs to the Department no
later than seven days after the date of
the issuance of the final verification
report in this proceeding. See 19 CFR
351.309(c)(1)(i). Rebuttal briefs, the
content of which is limited to the issues
raised in the case briefs, must be filed
within five days from the deadline date

Department. Executive summaries
should be limited to five pages total,
including footnotes. Further, we request
that parties submitting briefs and
rebuttal briefs provide the Department
with a copy of the public version of
such briefs on diskette. In accordance
with section 774 of the Act, the
Department will hold a public hearing,
if requested, to afford interested parties
an opportunity to comment on
arguments raised in case or rebuttal
briefs, provided that such a hearing is
requested by an interested party. If a
request for a hearing is made in this
investigation, the hearing will
tentatively be held two days after the
rebuttal brief deadline date at the U.S.
Department of Commerce, 14th Street
and Constitution Avenue, NW,
Washington, DC 20230, at a time and in
a room to be determined. Parties should
confirm by telephone, the date, time,
and location of the hearing 48 hours
before the scheduled date. Interested
parties who wish to request a hearing,
or to participate in a hearing if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, APO/Dockets Unit, Room
1870, within 30 days of the publication
of this notice. Requests should contain:
(1) the party’s name, address, and
telephone number; (2) the number of
participants; and (3) a list of the issues
to be discussed. See 19 CFR 351.310(c).
At the hearing, oral presentations will
be limited to issues raised in the case
briefs and rebuttal briefs.

This determination is issued and
published pursuant to sections 733(f)
and 777(I)(1) of the Act.

Dated: October 30, 2008.
David M. Spooner,

Assistant Secretary for Import
Administration.

[FR Doc. E8-26504 Filed 11-5—08; 8:45 am]
BILLING CODE 3510-DS-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Vessel Monitoring
System for Atlantic Highly Migratory
Species

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before January 5, 2009.

ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Peter Cooper, Highly
Migratory Species Management Division
(F/SF1), Office of Sustainable Fisheries,
National Marine Fisheries Service, 1315
East-West Highway, Silver Spring, MD
20910 (phone 301-713-2347).

SUPPLEMENTARY INFORMATION:
1. Abstract

According to regulations under 50
CFR 635.69, the installation of a
National Marine Fisheries Service
(NMFS)-approved vessel monitoring
systems (VMS) is required on: (1) All
vessels issued Atlantic Highly Migratory
Species (HMS) limited access permits
(LAP) with pelagic longline gear on
board; (2) all commercial vessels issued
a directed shark LAP with bottom
longline gear on board that are located
between 33°00” and 36°30” N latitudes
between January 1 and July 31; and (3)
all commercial vessels issued a directed
shark LAP with gillnet gear on board
during the right whale calving season
(November 15-March 31), regardless of
location. NMFS published the list of
approved VMS units for bottom longline
or gillnet vessels on April 15, 2004 (69
FR 19979). This list updated the types
of available units for pelagic longline
vessels.

VMS is required in these fisheries to
aid in enforcement and protection of
closed areas. The areas were closed to
reduce bycatch in HMS fisheries, to aid
in rebuilding overfished stocks, and to
protect protected species such as North
Atlantic right whales. Automatic
position reports are required to be
submitted on an hourly basis whenever
the vessel is at-sea. The placement of
VMS units on fishing vessels allows
NMFS to determine vessel locations and
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complements the Agency’s efforts to
monitor and enforce compliance with
applicable regulations, including time/
area closures. Vessel operators who are
purchasing and installing a VMS unit
for the first time are required to follow
an equipment installation checklist and
submit it to NMFS. The checklist
provides information on the hardware
and communications service selected by
each vessel. NMFS uses the returned
checklists to ensure that position reports
are received and to aid NMFS in
troubleshooting problems.

II. Method of Collection

Equipment installation checklists are
submitted in paper form. Position
reports are automatically sent
electronically by the VMS units.

II1. Data

OMB Control Number: 0648—0372.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Business or other for-
profit organizations.

Estimated Number of Respondents:
297.

Estimated Time per Response: 4 hours
for installation, 2 hours for annual
maintenance of the equipment, and 5
minutes to complete and return a one-
time installation checklist.

Estimated Total Annual Burden
Hours: 604.

Estimated Total Annual Cost to
Public: $11,002 in start-up costs ($2,200
for a new unit, $0.42 for the equipment
installation checklist), annualized to
$3,667); $251,706 in operation and
maintenance costs (based on the current
292 vessels plus 5 possible new vessels:
VMS maintenance ($500/year, and
automatic position reports ($1.00/day).
Total: $255,373.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;

they also will become a matter of public
record.

Dated: November 3, 2008.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. E8—26490 Filed 11-5—-08; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648-XL10

Endangered and Threatened Species;
Status Review of Southeast Alaska
Population of Pacific Herring; Request
for Information

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for information.

SUMMARY: We, NMFS, request
information, data, and comments
pertinent to a risk assessment as part of
a status review of the Southeast Alaska
population of Pacific herring (Clupea
pallasi). On April 11, 2008, we initiated
a status review of this herring stock
under the Endangered Species Act
(ESA). In conducting this status review,
we now seek information regarding the
stock’s population structure and trends,
current conditions of its habitat, known
and anticipated threats to the viability
of the population, and efforts being
made to protect the species.

DATES: Information, data, and comments
must be received by December 8, 2008.
ADDRESSES: Data, information, or
comments may be submitted to Kaja
Brix, Assistant Regional Administrator,
Protected Resources Division, Alaska
Region, NMFS, Attn: Ellen Sebastian.

You may submit information by any
of the following methods:

1. Mail: P.O. Box 21668, Juneau, AK
99802;

2. Hand deliver to the Federal
Building at 709 West 9th Street, Juneau
AK.

3. Fax: (907) 586—7557

4. Email: seakherring@ noaa.gov.
Please include “SEAKHerring” as an
identifier in the subject line.

FOR FURTHER INFORMATION CONTACT: Kate
Savage, NMFS Alaska Region (907) 586—
7312, or Kaja Brix, NMFS Alaska
Region, (907) 586—7235.

SUPPLEMENTARY INFORMATION:

Background

On April 2, 2007, we received a
petition from the Juneau Group of the

Sierra Club, Juneau, Alaska, to list the
Lynn Canal stock of Pacific herring as a
threatened or endangered species under
the ESA and to concurrently designate
critical habitat. After a review of the
petition, we determined that the
petitioned action was warranted and
published a 90-day finding (72 FR
51619; September 10, 2007) that
formally initiated a status review of the
stock and requested information and
comment from the public. A Biological
Review Team (BRT), composed of
Federal scientists with expertise in
Pacific herring biology and ecology, was
convened to conduct the status review.
The BRT reviewed existing research and
information, including both published
and unpublished literature and data on
herring stocks throughout the eastern
North Pacific.

Based on information contained in the
status review produced by the BRT, we
published our finding (73 FR 19824;
April 11, 2008) that listing the Lynn
Canal Pacific herring as threatened or
endangered under the ESA was not
warranted because the population does
not constitute a species, subspecies, or
distinct population segment (DPS)
under the ESA. Rather, the status review
concluded that the Lynn Canal Pacific
herring stock is part of a larger
Southeast Alaska DPS, extending to
Dixon Entrance in the south, where the
Southeast Alaska stock is genetically
distinguished from the British Columbia
stock; and to Cape Fairweather and Icy
Point in the north, where the stock is
limited by physical and ecological
barriers. The status review further
concluded that the DPS to which Lynn
Canal Pacific herring belong should be
considered a candidate species under
the ESA. In the April 11, 2008, notice
in the Federal Register, we therefore
announced the initiation of a status
review of the Southeast Alaska Pacific
herring DPS. The status review for this
stock will include an analysis of risk
extinction, an assessment of the factors
listed under section 4(a)(1) of the ESA,
and an evaluation of conservation
efforts for the DPS as a whole.

Information Solicited

With this notice, we request any
information, data, or comments
pertinent to the status review of the
Southeast Alaska Pacific herring DPS,
specifically concerning: (1) existing and
historical population abundance; (2)
existing and historical habitat location
and condition; (3) population structure;
(4) known and anticipated threats to
Southeast Alaska Pacific herring,
including destruction or modification of
habitat, overutilization, disease or
predation, inadequate regulatory
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