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SUPPORTING STATEMENT 
DESIGNATION OF FISHERY MANAGEMENT COUNCIL MEMBERS AND 

APPLICATION FOR REINSTATEMENT OF STATE AUTHORITY 
OMB CONTROL NO. 0648-0314 

 
 
A.  JUSTIFICATION 
 
1.  Explain the circumstances that make the collection of information necessary. 
 
This submission is a request for renewal of information collection requirements associated with 
implementation of the Magnuson-Stevens Fishery Conservation and Management Act 
(Magnuson-Stevens Act): 
 
(a). Principal State Officials and Their Designees.  Section 302(b)(1)(A) of the 
Magnuson-Stevens Act requires that each Governor designate the principal state fishery official 
that will perform certain duties under the Magnuson-Stevens Act.  The information submitted 
with the designation allows the National Marine Fisheries Service (NMFS) to determine whether 
the requirements of the Magnuson-Stevens Act are being met in terms of the responsibilities and 
expertise of the individual named, and to ensure that the person named is a full-time State 
employee. 
 
(b). Governors' Nominees for Fishery Management Council Appointments.  Section 
302(b)(2)(C) of the Magnuson-Stevens Act requires Governors to nominate people to serve as 
members of the Councils.  Information is needed to determine the qualifications of individuals 
and to meet other requirements under the Magnuson-Stevens Act. 
 
(c). Treaty Indian Tribal Governments' Nominees for Council Appointments.  Section 302(b)(5) 
of the Magnuson-Stevens Act requires tribal governments of Indian tribes with Federally-
recognized fishing rights in California, Oregon, Washington or Idaho to nominate representatives 
to serve on the Pacific Fishery Management Council.  Information is needed to determine the 
qualifications of individuals and to meet other requirements under the Magnuson-Stevens Act. 
 
(d). Background Documents Completed by Nominees and Submitted to Governors or Treaty 
Indian Tribal Government.  Nominees must furnish a current resume, or equivalent, describing 
career history and other such information as required in order to be considered as a candidate by 
the Governor or Treaty Indian Tribal Government.  
 
(e). Application for Reinstatement of State Authority.  Section 306(b)(2) of the 
Magnuson-Stevens Act allows states to apply for reinstatement of their authority to manage a 
fishery.  The information required to be submitted with the application explains the reason for 
the state application. 
 
These requirements are codified in 50 CFR 600 Subpart C. 
 
 
 

http://www.nmfs.noaa.gov/msa2005/docs/MSA_amended_msa%20_20070112_FINAL.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=089d8fd6366ffcd265331e052978eecf&rgn=div6&view=text&node=50:8.0.1.1.1.3&idno=50
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2.  Explain how, by whom, how frequently, and for what purpose the information will be 
used.  If the information collected will be disseminated to the public or used to support 
information that will be disseminated to the public, then explain how the collection 
complies with all applicable Information Quality Guidelines.  
 
(a). Principal State Officials and Their Designees.  The information is used by the Secretary of 
Commerce (Secretary) to appoint state officials as voting members of Councils under Section 
302(b)(1)(A) of the Magnuson-Stevens Act.  The Secretary seeks, on an annual basis, 
information about the expertise, employment, and responsibilities of the Governors' designees to 
meet the requirements of the Magnuson-Stevens Act.  The information has been collected and 
used in the Council appointment process since 1977. 
 
(b). Governors' Nominees for Council Employments.   The information is used by the Secretary 
to annually appoint members to the Councils.  One-third of the Councils' membership is 
appointed by the Secretary annually.  The information submitted helps the Secretary ensure that 
the candidates are properly qualified as specified in Section 302(b)(2)(B) and (C) of the 
Magnuson-Stevens Act, and to ensure that there is a balance in Council representation between 
sectors with fishery interests (e.g. commercial, environmental, and recreational interests).  This 
information has been collected and used by the Secretary in the Council appointment process 
since 1977 and in mandated reports to Congress since 1991. 
 
(c). Treaty Indian Tribal Governments' Nominees for Council Appointment.  Section 
302(b)(5)(B) of the Magnuson-Stevens Act requires tribal governments of Indian tribes with 
Federally-recognized fishing rights in California, Oregon, Washington or Idaho to nominate 
representatives to serve on the Pacific Fishery Management Council.  Criteria set forth for 
appointment by the Secretary, includes requirements for information on the qualifications of 
nominees, geographic area in which the tribe of the nominee is located, and the various fishing 
rights of the Indian tribes involved and judicial cases that set out how those rights are to be 
exercised.  One appointment will be made to the Pacific Fishery Management Council every 
third year from not less than three nominees proposed by the Indian tribal governments.   The 
Indian tribal governments may act either as a group or individually in proposing nominees. 
 
(d). Background Documents completed by Nominees and Submitted to Governors or Treaty 
Indian Tribal Government.  The current resume, or equivalent, describing career history, and 
other such information as required are necessary to evaluate who is believed best qualified, 
knowledgeable, and broadly experienced to address management actions that the Council will 
consider in the future.  Nominees must meet all requirements and have a favorable adjudication 
on background checks conducted by the Federal Bureau of Investigation and National Oceanic 
and Atmospheric Administration (NOAA)’s Office of Enforcement.  Yearly information 
submitted by the Governors on their nominees helps the Secretary ensure that the nominees are 
properly qualified as specified in Section 302(b)(2)(B) and (C) of the Magnuson-Stevens Act, 
and can be considered for possible appointment to one of the Regional Fishery Management 
Councils. 
 
(e). Application for Reinstatement of State Authority.  A state may apply, under Section 
306(b)(2), to the Secretary for reinstatement of state authority over a fishery.  Information is 
required of the state making application to determine whether the reasons for which the Secretary 
had assumed responsibility still exist, or whether the Secretary should return responsibility back 
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to the state in question.   There is no plan to return state authority over a fishery in the next three 
years. 
 
As explained in the preceding paragraphs, the information gathered has utility.  NMFS will retain 
control over the information and safeguard it from improper access, modification, and 
destruction, consistent with NOAA standards for confidentiality, privacy, and electronic 
information.  See response to Question 10 of this Supporting Statement for more information on 
confidentiality and privacy. The information collection is designed to yield data that meet all 
applicable information quality guidelines. Prior to dissemination, the information will be 
subjected to quality control measures and a pre-dissemination review pursuant to Section 515 of 
Public Law 106-554. 
 
3.  Describe whether, and to what extent, the collection of information involves the use of 
automated, electronic, mechanical, or other technological techniques or other forms of 
information technology. 
 
There is no use of automated technology.  Use of automated technology has not been deemed to 
offer the opportunity to substantially reduce collection-of-information burden on the 
respondents. 
 
4.  Describe efforts to identify duplication. 
 
NMFS is the sole organization collecting nomination information for the Secretary and 
administering the appointment process.  NMFS is also the sole organization charged with the 
regulation of fisheries in the United States (U.S.) Exclusive Economic Zone.  Thus there is no 
possible duplication of other collections. 
 
5.  If the collection of information involves small businesses or other small entities, describe 
the methods used to minimize burden.  
 
The respondents for collections listed in sub-paragraphs 2(a), 2(b), and 2(e) above are state 
governments, not small entities.  The respondents for the collection listed in sub-paragraph 2(c) 
above are Indian tribal governments. For 2(d), respondents are individuals. The burden is 
considered not to be significant and has been further reduced from the collection-of-information 
burden placed on the state governments in the following ways: 
 
(a). Participation in the nomination process by the 27 Indian tribes is at the discretion of the 
individual tribal governments. 
 
(b). The nomination process and collection-of-information takes place only every third year for 
one Council member's seat on the Pacific Fishery Management Council. 
 
(c). The tribal governments have the option of combining to nominate qualified persons in order 
to further reduce the burden on any one tribal government. 
 
 
 

http://www.fws.gov/informationquality/section515.html
http://www.fws.gov/informationquality/section515.html
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6.  Describe the consequences to the Federal program or policy activities if the collection is 
not conducted or is conducted less frequently.  
 
If this information were not collected or were not collected with the same frequency, NMFS 
would not be in compliance with applicable Congressional mandates. 
 
7.  Explain any special circumstances that require the collection to be conducted in a 
manner inconsistent with OMB guidelines.  
 
NA. 
 
8.  Provide information on the PRA Federal Register Notice that solicited public comments 
on the information collection prior to this submission.  Summarize the public comments 
received in response to that notice and describe the actions taken by the agency in response 
to those comments.  Describe the efforts to consult with persons outside the agency to 
obtain their views on the availability of data, frequency of collection, the clarity of 
instructions and recordkeeping, disclosure, or reporting format (if any), and on the data 
elements to be recorded, disclosed, or reported. 
 
A Federal Register Notice was published on January 9, 2009 (74 FR 888).  No comments were 
received. 
 
9.  Explain any decisions to provide payments or gifts to respondents, other than 
remuneration of contractors or grantees. 
 
No payment or gift will be made for responses. 
 
10.  Describe any assurance of confidentiality provided to respondents and the basis for 
assurance in statute, regulation, or agency policy. 
 
None. 
 
11.  Provide additional justification for any questions of a sensitive nature, such as sexual 
behavior and attitudes, religious beliefs, and other matters that are commonly considered 
private. 
 
No sensitive questions are asked. 
 
12.  Provide an estimate in hours of the burden of the collection of information. 
 
The estimated burden is 4,607 hours.  
 
(a). Principal State Officials and Their Designees: 
 

15 Governors x 1 response (1 nomination/year x 1 hour/response) = 15 hours 
 

Estimated labor cost: 15 hours x $65/hour (average Governor's pay/hour) = $975 
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(b). Governors' Nominees for Council Appointments: 
 

1 nomination package of 3 nominees x 30 Governors x 80 hours per response/package = 
2,400 hours  

 
Estimated labor cost: 2,400 x $65/hour (average Governor=s pay/hour) = $156,000 

 
(c). Indian Tribal Governments' Nominees for Council Appointments: 
 

1 nomination package of 3 nominees x 9 tribal governments  x 80 hours/response = 720 
hours 

 
Estimated labor cost: 720 hours x $47/hour (average senior tribal government official 
pay/hour) = $33,840 

 
(d). Background Documents Completed by Nominees and Submitted to Governors:  

 
92* Nominees x 16 hours per year = 1,472 
 
Estimated cost: 1,472 x $25 (average nominee=s pay/hour.) = $36,800 

 
(e). Applications for Reinstatement of State Authority: 
 

0 respondents x 2 hours/response = 0 hours. 
 
*Based on actual nominees accepting nominations in past three years, annualized. 
 
Total respondents and responses: 146 (15 + 30 + 9 + 92) 
Total hours:  4,607 (15 + 2,400 + 720 + 1,472). 
 
13.  Provide an estimate of the total annual cost burden to the respondents or record-
keepers resulting from the collection (excluding the value of the burden hours in Question 
12 above). 
 
Public costs for this collection include copying and mailing.  At an estimated $27.60 for copying 
costs for 92 nominees= background documents, $115.00 for mailing 92 responses by nominees, 
and $607.50 for mailing 54 responses by Principal state officials/designees, Governors, and 
Treaty Indian Tribal Governments, the total cost is $750.10: 
 
3 pages per resume x 10 cents per page for copying = $.30 x 92 nominees = $27.60 
 
92 nominees x $1.25 (cost of postage/handling (p/h) by nominees to governors offices) = 
$115p/h  
 
54 responses x $11.25 (cost of postage/handling (p/h) by Principal state officials, designees, 
Governors, and Treaty Indian Tribal Governments, to NMFS) = $607.50. 
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14.  Provide estimates of annualized cost to the Federal government. 
 
The estimates of annualized cost to the Federal government are: 
 

(a). Principal State Officials and Their Designees: 
GS-15 ($55/hour) x   40 hours = $ 2,200 
GS-11 ($35/hour) x   40 hours = $ 1,400 
GS-08 ($25/hour) x   20 hours = $    500 
                  $ 4,100 

 
(b). Governors' Nominees for Council Appointment: 

 
GS-15 ($55/hour) x   80 hours =   $  4, 400 
GS-11 ($35/hour) x 1120 hours = $ 39,200 
GS-08 ($25/hour) x 160 hours   = $  4, 000 

                                                                              $47,600 
 

(c). Indian Tribal Governments' Nominees for Council Appointment: 
 

G5-15 ($55/hour) x    80 hours = $  4,400 
G5-11 ($35/hour) x  320 hours = $ 11,200 
GS-08 ($25/hour) x 80 hours    = $  2,000 

                     $17,600 
 

(d). Applications for Reinstatement of State Authority 
 

$0 cost estimated. 
 
Total: Estimated Federal cost: $69,300. 
 
15.  Explain the reasons for any program changes or adjustments. 
 
Adjustments: 
 
Responses are in fact the same as previously, but due to an error in totaling, had been reported as 
275 rather than 146 in the last request.  
 
There is an adjustment from $699.60 to $750.10 in recordkeeping/reporting costs, due to postal 
rate increases. However, in ROCIS, it appears as a decrease from $1,000, due to rounding up the 
cost when the collection was migrated to the system.  
 
16.  For collections whose results will be published, outline the plans for tabulation and 
publication. 
 
The collection results will not be published. 
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17.  If seeking approval to not display the expiration date for OMB approval of the 
information collection, explain the reasons why display would be inappropriate. 
 
NA. 
 
18.  Explain each exception to the certification statement identified in Item 19 of the  
OMB 83-I. 
 
NA.  
 
B.   COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS 
 
This collection does not employ statistical methods. 
 
 



16 U.S.C. 1852 
MSA § 302 
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(3) The Secretary shall have authority over any highly migratory species fishery that is 
within the geographical area of authority of more than one of the following Councils: New 
England Council, Mid-Atlantic Council, South Atlantic Council, Gulf Council, and 
Caribbean Council. 

 
97-453, 99-659, 101-627, 102-582, 104-297 

(b) VOTING MEMBERS.—  
(1) The voting members of each Council shall be: 

(A) The principal State official with marine fishery management responsibility and 
expertise in each constituent State, who is designated as such by the Governor of the 
State, so long as the official continues to hold such position, or the designee of such 
official.  

(B) The regional director of the National Marine Fisheries Service for the geographic 
area concerned, or his designee, except that if two such directors are within such 
geographical area, the Secretary shall designate which of such directors shall be the 
voting member.  

(C) The members required to be appointed by the Secretary in accordance with 
paragraphs (2) and (5).  

 
(2) (A) The members of each Council required to be appointed by the Secretary must be 
individuals who, by reason of their occupational or other experience, scientific expertise, 
or training, are knowledgeable regarding the conservation and management, or the 
commercial or recreational harvest, of the fishery resources of the geographical area 
concerned.  Within nine months after the date of enactment of the Fishery Conservation 
Amendments of 1990, the Secretary shall, by regulation, prescribe criteria for 
determining whether an individual satisfies the requirements of this subparagraph. 

 
(B) The Secretary, in making appointments under this section, shall, to the extent 

practicable, ensure a fair and balanced apportionment, on a rotating or other basis, of the 
active participants (or their representatives) in the commercial and recreational fisheries 
under the jurisdiction of the Council.  On January 31, 1991, and each year thereafter, the 
Secretary shall submit to the Committee on Commerce, Science, and Transportation of 
the Senate and the Committee on Merchant Marine and Fisheries of the House of 
Representatives a report on the actions taken by the Secretary to ensure that such fair and 
balanced apportionment is achieved.  The report shall— 

(i) list the fisheries under the jurisdiction of each Council, outlining for each 
fishery the type and quantity of fish harvested, fishing and processing methods 
employed, the number of participants, the duration and range of the fishery, and other 
distinguishing characteristics; 

(ii) assess the membership of each Council in terms of the apportionment of the 
active participants in each such fishery; and 

(iii) state the Secretary's plans and schedule for actions to achieve a fair and 
balanced apportionment on the Council for the active participants in any such fishery. 
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(C) The Secretary shall appoint the members of each Council from a list of individuals 
submitted by the Governor of each applicable constituent State.  A Governor may not 
submit the names of individuals to the Secretary for appointment unless the Governor has 
determined that each such individual is qualified under the requirements of subparagraph 
(A) and unless the Governor has, to the extent practicable, first consulted with 
representatives of the commercial and recreational fishing interests of the State regarding 
those individuals.  Each such list shall include the names and pertinent biographical data 
of not less than three individuals for each applicable vacancy and shall be accompanied 
by a statement by the Governor explaining how each such individual meets the 
requirements of subparagraph (A).  The Secretary shall review each list submitted by a 
Governor to ascertain if the individuals on the list are qualified for the vacancy on the 
basis of such requirements.  If the Secretary determines that any individual is not 
qualified, the Secretary shall notify the appropriate Governor of that determination.  The 
Governor shall then submit a revised list or resubmit the original list with an additional 
explanation of the qualifications of the individual in question.  An individual is not 
eligible for appointment by the Secretary until that individual complies with the 
applicable financial disclosure requirements under subsection (k).  

  
109-479 

(D)(i) The Governor of a State submitting a list of names of individuals for 
appointment by the Secretary of Commerce to the Gulf of Mexico Fisheries 
Management Council under subparagraph (C) shall include— 

(I) at least 1 nominee each from the commercial, recreational, and charter 
fishing sectors; and 

(II) at least 1 other individual who is knowledgeable regarding the conservation 
and management of fisheries resources in the jurisdiction of the Council. 
(ii) Notwithstanding the requirements of subparagraph (C), if the Secretary 

determines that the list of names submitted by the Governor does not meet the 
requirements of clause (i) the Secretary shall— 

(I) publish a notice in the Federal Register asking the residents of that State to 
submit the names and pertinent biographical data of individuals who would meet 
the requirement not met for appointment to the Council; and 

(II) add the name of any qualified individual submitted by the public who meets 
the unmet requirement to the list of names submitted by the Governor. 
(iii) For purposes of clause (i) an individual who owns or operates a fish farm 

outside of the United States shall not be considered to be a representative of the 
commercial or recreational fishing sector. 

(iv) The requirements of this subparagraph shall expire at the end of fiscal year 
2012. 
 
(E) Whenever the Secretary makes an appointment to a Council, the Secretary shall 

make a public announcement of such appointment not less than 45 days before the first 
day on which the individual is to take office as a member of the Council.  
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(3) Each voting member appointed to a Council by the Secretary in accordance with 
paragraphs (2) and (5) shall serve for a term of 3 years; except that the Secretary may 
designate a shorter term if necessary to provide for balanced expiration to terms of office.  
No member appointed after January 1, 1986, may serve more than three consecutive terms.  
Any term in which an individual was appointed to replace a member who left office during 
the term shall not be counted in determining the number of consecutive terms served by that 
Council member. 

 
(4) Successors to the voting members of any Council shall be appointed in the same 

manner as the original voting members.  Any individual appointed to fill a vacancy 
occurring prior to the expiration of any term of office shall be appointed for the remainder of 
that term.  
 
109-479 

(5) (A) The Secretary shall appoint to the Pacific Council one representative of an Indian 
tribe with Federally recognized fishing rights from California, Oregon, Washington, or 
Idaho from a list of not less than 3 individuals submitted by the tribal governments. The 
Secretary, in consultation with the Secretary of the Interior and tribal governments, shall 
establish by regulation the procedure for submitting a list under this subparagraph. 

(B) Representation shall be rotated among the tribes taking into consideration— 
(i) the qualifications of the individuals on the list referred to in subparagraph (A), 
(ii) the various rights of the Indian tribes involved and judicial cases that set forth 

how those rights are to be exercised, and 
(iii) the geographic area in which the tribe of the representative is located. 

(C) A vacancy occurring prior to the expiration of any term shall be filled in the same 
manner as set out in subparagraphs (A) and (B), except that the Secretary may use the list 
from which the vacating representative was chosen. 

(D) The tribal representative appointed under subparagraph (A) may designate as an 
alternate, during the period of the representative’s term, an individual knowledgeable 
concerning tribal rights, tribal law, and the fishery resources of the geographical area 
concerned. 

 
(6) The Secretary may remove for cause any member of a Council required to be 

appointed by the Secretary in accordance with paragraphs (2) or (5) if— 
(A) the Council concerned first recommends removal by not less than two-thirds of 

the members who are voting members and submits such removal recommendation to the 
Secretary in writing together with a statement of the basis for the recommendation; or 

(B) the member is found by the Secretary, after notice and an opportunity for a 
hearing in accordance with section 554 of title 5, United States Code, to have committed 
an act prohibited by section 307(1)(O). 
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P.L. 104-297, sec. 111(b); 106-555; 109-479, sec. 207; MSA § 305 note 16 U.S.C. 1855 note 
WESTERN PACIFIC DEMONSTRATION PROJECTS.— 

(1) The Secretary of Commerce is authorized to make direct grants to eligible western Pacific 
communities, as recommended by the Western Pacific Fishery Management Council, for the purpose of 
establishing fishery demonstration projects to foster and promote traditional indigenous fishing practices.  
There are authorized to be appropriated to carry out this section $500,000 for each fiscal year.   

(2) Demonstration projects funded pursuant to this subsection shall foster and promote the 
involvement of western Pacific communities in western Pacific fisheries and may—   
(A) identify and apply traditional indigenous fishing practices;  
(B) develop or enhance western Pacific community-based fishing opportunities; and  
(C) involve research, community education, or the acquisition of materials and equipment necessary to 
carry out any such demonstration project. 
      (3)(A) The Western Pacific Fishery Management Council, in consultation with the Secretary of 
Commerce, shall establish an advisory panel under section 302(g) of the Magnuson Fishery Conservation 
and Management Act (16 U.S.C. 1852(g)) to evaluate, determine the relative merits of, and annually rank 
applications for such grants.  The panel shall consist of not more than 8 individuals who are 
knowledgeable or experienced in traditional indigenous fishery practices of western Pacific communities 
and who are not members or employees of the Western Pacific Fishery Management Council.   
(B) If the Secretary of Commerce or the Secretary of the Interior awards a grant for a demonstration 
project not in accordance with the rank given to such project by the advisory panel, the Secretary shall 
provide a detailed written explanation of the reasons therefor.   

(4) The Western Pacific Fishery Management Council shall, with the assistance of such advisory 
panel, submit an annual report to the Congress assessing the status and progress of demonstration projects 
carried out under this subsection.    

(5) Appropriate Federal agencies may provide technical assistance to western Pacific 
community-based entities to assist in carrying out demonstration projects under this subsection.    

(6) In this subsection the term ‘Western Pacific community’ means a community eligible to participate 
under section 305(i)(2)(B)(i) through (iv) of the Magnuson-Stevens Fishery Conservation and 
Management Act (16 U.S.C. 1855(i)(2)(B)(i) through (iv)). 
 
 
 
SEC. 306.  STATE JURISDICTION                                            16 U.S.C. 1856 
 
97-453, 98-623 

(a) IN GENERAL.—  
(1) Except as provided in subsection (b), nothing in this Act shall be construed as 

extending or diminishing the jurisdiction or authority of any State within its boundaries. 
 
(2) For the purposes of this Act, except as provided in subsection (b), the jurisdiction and 

authority of a State shall extend  
(A) to any pocket of waters that is adjacent to the State and totally enclosed by lines 

delimiting the territorial sea of the United States pursuant to the Geneva Convention on 
the Territorial Sea and Contiguous Zone or any successor convention to which the United 
States is a party;  

 
(B) with respect to the body of water commonly known as Nantucket Sound, to the 

pocket of water west of the seventieth meridian west of Greenwich; and  
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(C) to the waters of southeastern Alaska (for the purpose of regulating fishing for 
other than any species of crab) that are—  

(i) north of the line representing the international boundary at Dixon Entrance and 
the westward extension of that line; east of 138 degrees west longitude; and not more 
than three nautical miles seaward from the coast, from the lines extending from 
headland to headland across all bays, inlets, straits, passes, sounds, and entrances, and 
from any island or group of islands, including the islands of the Alexander 
Archipelago (except Forrester Island); or  

(ii) between the islands referred to in clause (i) (except Forrester Island) and the 
mainland.  

 
104-297 

(3) A State may regulate a fishing vessel outside the boundaries of the State in the 
following circumstances: 

(A) The fishing vessel is registered under the law of that State, and (i) there is no 
fishery management plan or other applicable Federal fishing regulations for the  fishery 
in which the vessel is operating; or (ii) the State's laws and regulations are consistent with 
the fishery management plan and applicable Federal fishing regulations for the fishery in 
which the vessel is operating. 

 
(B) The fishery management plan for the fishery in which the fishing vessel is 

operating delegates management of the fishery to a State and the State's laws and 
regulations are consistent with such fishery management plan.  If at any time the 
Secretary determines that a State law or regulation applicable to a fishing vessel under 
this circumstance is not consistent with the fishery management plan, the Secretary shall 
promptly notify the State and the appropriate Council of such determination and provide 
an opportunity for the State to correct any inconsistencies identified in the notification.  
If, after notice and opportunity for corrective action, the State does not correct the 
inconsistencies identified by the Secretary, the authority granted to the State under this 
subparagraph shall not apply until the Secretary and the appropriate Council find that the 
State has corrected the inconsistencies.  For a fishery for which there was a fishery 
management plan in place on August 1, 1996 that did not delegate management of the 
fishery to a State as of that date, the authority provided by this subparagraph applies only 
if the Council approves the delegation of management of the fishery to the State by a 
three-quarters majority vote of the voting members of the Council. 

 
(C) The fishing vessel is not registered under the law of the State of Alaska and is 

operating in a fishery in the exclusive economic zone off Alaska for which there was no 
fishery management plan in place on August 1, 1996, and the Secretary and the North 
Pacific Council find that there is a legitimate interest of the State of Alaska in the 
conservation and management of such fishery.  The authority provided under this 
subparagraph shall terminate when a fishery management plan under this Act is approved 
and implemented for such fishery. 



16 U.S.C. 1856 
MSA § 306 

 

 113

99-659, 104-297 
(b) EXCEPTION.— 

(1) If the Secretary finds, after notice and an opportunity for a hearing in accordance with 
section 554 of title 5, United States Code, that—  

(A) the fishing in a fishery, which is covered by a fishery management plan 
implemented under this Act, is engaged in predominately within the exclusive economic 
zone and beyond such zone; and  

(B) any State has taken any action, or omitted to take any action, the results of which 
will substantially and adversely affect the carrying out of such fishery management plan;  
the Secretary shall promptly notify such State and the appropriate Council of such finding 
and of his intention to regulate the applicable fishery within the boundaries of such State 
(other than its internal waters), pursuant to such fishery management plan and the 
regulations promulgated to implement such plan. 

 
(2) If the Secretary, pursuant to this subsection, assumes responsibility for the regulation 

of any fishery, the State involved may at any time thereafter apply to the Secretary for 
reinstatement of its authority over such fishery.  If the Secretary finds that the reasons for 
which he assumed such regulation no longer prevail, he shall promptly terminate such 
regulation.   

 
(3) If the State involved requests that a hearing be held pursuant to paragraph (1), the 

Secretary shall conduct such hearing prior to taking any action under paragraph (1). 
 
97-191, 101-627, 104-297 

(c) EXCEPTION REGARDING FOREIGN FISH PROCESSING IN INTERNAL 
WATERS.—  

(1) A foreign fishing vessel may engage in fish processing within the internal waters of a 
State if, and only if—  

(A) the vessel is qualified for purposes of this paragraph pursuant to paragraph (4)(C) 
or has received a permit under section 204(d); 

(B) the owner or operator of the vessel applies to the Governor of the State for, and 
(subject to paragraph (2)) is granted, permission for the vessel to engage in such 
processing and the application specifies the species to be processed; and 

(C) the owner or operator of the vessel submits reports on the tonnage of fish received 
from vessels of the United States and the locations from which such fish were harvested, 
in accordance with such procedures as the Secretary by regulation shall prescribe. 
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(2) The Governor of a State may not grant permission for a foreign fishing vessel to 
engage in fish processing under paragraph (1)— 

(A) for a fishery which occurs in the waters of more than one State or in the exclusive 
economic zone, except after— 

(i) consulting with the appropriate Council and Marine Fisheries Commission, and 
(ii) considering any comments received from the Governor of any other State 

where the fishery occurs; and 
(B) if the Governor determines that fish processors within the State have adequate 

capacity, and will utilize such capacity, to process all of the United States harvested fish 
from the fishery concerned that are landed in the State. 

 
(3) Nothing in this subsection may be construed as relieving a foreign fishing vessel from 

the duty to comply with all applicable Federal and State laws while operating within the 
internal waters of a State incident to permission obtained under paragraph (1)(B).  

 
(4) For purposes of this subsection—  

(A) The term "fish processing" includes, in addition to processing, the performance of 
any other activity relating to fishing, including, but not limited to, preparation, supply, 
storage, refrigeration, or transportation.  

(B) The phrase "internal waters of a State" means all waters within the boundaries of a 
State except those seaward of the baseline from which the territorial sea is measured.  

(C) A foreign fishing vessel shall be treated as qualified for purposes of paragraph (1) 
if the foreign nation under which it is flagged will be a party to (i) a governing 
international fishery agreement or (ii) a treaty described in section 201(b) of this Act (16 
U.S.C. 1821(b)) during the time the vessel will engage in the fish processing for which 
permission is sought under paragraph (1)(B).  

 
P.L. 109-479, sec. 302(e), MSA § 306 note      16 U.S.C. 1856 note 
AUTHORITY OF STATES OF WASHINGTON, OREGON, AND CALIFORNIA TO MANAGE 
DUNGENESS CRAB FISHERY. 

(a) IN GENERAL—Subject to the provisions of this section and notwithstanding section 306(a) of the 
Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C. 1856(a)), each of the States of 
Washington, Oregon, and California may adopt and enforce State laws and regulations governing fishing 
and processing in the exclusive economic zone adjacent to that State in any Dungeness crab (Cancer 
magister) fishery for which there is no fishery management plan in effect under that Act. 

(b) REQUIREMENTS FOR STATE MANAGEMENT—Any law or regulation adopted by a State 
under this section for a Dungeness crab fishery— 

(1) except as provided in paragraph (2), shall apply equally to vessels engaged in the fishery in the 
exclusive economic zone and vessels engaged in the fishery in the waters of the State, and without 
regard to the State that issued the permit under which a vessel is operating; 

(2) shall not apply to any fishing by a vessel in exercise of tribal treaty rights except as provided in 
United States v. Washington, D.C. No. CV-70-09213, United States District Court for the Western 
District of Washington; and 

(3) shall include any provisions necessary to implement tribal treaty rights pursuant to the decision 
in United States v. Washington, D.C. No. CV-70-09213. 
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(c) LIMITATION ON ENFORCEMENT OF STATE LIMITED ACCESS SYSTEMS—Any law of 
the State of Washington, Oregon, or California that establishes or implements a limited access system for 
a Dungeness crab fishery may not be enforced against a vessel that is otherwise legally fishing in the 
exclusive economic zone adjacent to that State and that is not registered under the laws of that State, 
except a law regulating landings. 

(d) STATE PERMIT OR TREATY RIGHT REQUIRED—No vessel may harvest or process 
Dungeness crab in the exclusive economic zone adjacent to the State of Washington, Oregon, or 
California, except as authorized by a permit issued by any of those States or pursuant to any tribal treaty 
rights to Dungeness crab pursuant to the decision in United States v. Washington, D.C. No. CV-70-
09213. 

(e) STATE AUTHORITY OTHERWISE PRESERVED—Except as expressly provided in this 
section, nothing in this section reduces the authority of any State under the Magnuson-Stevens Fishery 
Conservation and Management Act (16 U.S.C. 1801 et seq.) to regulate fishing, fish processing, or 
landing of fish. 

(f) TERMINATION OF AUTHORITY—The authority of the States of Washington, Oregon, and 
California under this section with respect to a Dungeness crab fishery shall expire on the effective date of 
a fishery management plan for the fishery under the Magnuson-Stevens Fishery Conservation and 
Management Act. 

(g) REPEAL—Section 112(d) of Public Law 104-297 (16 U.S.C. 1856 note) is repealed. 
(h) DEFINITIONS—The definitions set forth in section 3 of the Magnuson-Stevens Fishery 

Conservation and Management Act (16 U.S.C. 1802) shall apply to this section. 
(i) SUNSET—This section shall have no force or effect on and after September 30, 2016. 
(j) Not later than December 31, 2001, and every 2 years thereafter, the Pacific State Marine Fisheries 

Commission shall submit to the Committee on Commerce, Science, and Transportation of the Senate and 
the Committee on Resources of the House of Representatives a report on the status and management of 
the Dungeness Crab fishery located off the coasts of the States of Washington, Oregon, and California, 
including— 

(1) stock status and trends throughout its range; 
(2) a description of applicable research and scientific review processes used to determine stock 

status and trends; and 
(3) measures implemented or planned that are designed to prevent or end overfishing in the fishery. 

 
 
 
SEC. 307.  PROHIBITED ACTS                                                              16 U.S.C. 1857 
 
It is unlawful—   
 
99-659, 101-224, 101-627, 102-251, 104-297, 106-557, 109-479 

(1) for any person— 
 

(A) to violate any provision of this Act or any regulation or permit issued pursuant to 
 this Act;  

 
(B) to use any fishing vessel to engage in fishing after the revocation, or during the 

period of suspension, of an applicable permit issued pursuant to this Act;  
 

(C) to violate any provision of, or regulation under, an applicable governing international 
fishery agreement entered into pursuant to section 201(c);  
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Title 50: Wildlife and Fisheries 
PART 600—MAGNUSON-STEVENS ACT PROVISIONS  

Subpart C—Council Membership 

§ 600.205   Principal state officials and their designees. 
(a) Only a full-time state employee of the state agency responsible for marine and/or anadromous fisheries shall be appointed by a constituent state Governor as the principal 
state official for purposes of section 302(b) of the Magnuson-Stevens Act. 

(b) A principal state official may name his/her designee(s) to act on his/her behalf at Council meetings. Individuals designated to serve as designees of a principal state official 
on a Council, pursuant to section 302(b)(1)(A) of the Magnuson-Stevens Act, must be a resident of the state and be knowledgeable and experienced, by reason of his or her 
occupational or other experience, scientific expertise, or training, in the fishery resources of the geographic area of concern to the Council. 

(c) New or revised appointments by state Governors of principal state officials and new or revised designations by principal state officials of their designees(s) must be delivered 
in writing to the appropriate NMFS Regional Administrator and the Council chair at least 48 hours before the individual may vote on any issue before the Council. A designee 
may not name another designee. Written appointment of the principal state official must indicate his or her employment status, how the official is employed by the state fisheries 
agency, and whether the official's full salary is paid by the state. Written designation(s) by the principal state official must indicate how the designee is knowledgeable and 
experienced in fishery resources of the geographic area of concern to the Council, the County in which the designee resides, and whether the designee's salary is paid by the 
state. 

[66 FR 57888, Nov. 19, 2001] 

§ 600.210   Terms of Council members. 
(a) Voting members (other than principal state officials, the Regional Administrators, or their designees) are appointed for a term of 3 years and, except as discussed in 
paragraphs (b) and (c) of this section, may be reappointed. A voting member's Council service of 18 months or more during a term of office will be counted as service for the 
entire 3-year term. 

(b) The anniversary date for measuring terms of membership is August 11. The Secretary may designate a term of appointment shorter than 3 years, if necessary, to provide for 
balanced expiration of terms of office. Members may not serve more than three consecutive terms. 

(c) A member appointed after January 1, 1986, who has completed three consecutive terms will be eligible for appointment to another term one full year after completion of the 
third consecutive term. 

[61 FR 32540, June 24, 1996, as amended at 63 FR 7073, Feb. 12, 1998] 

§ 600.215   Council nomination and appointment procedures. 
(a) General. (1) Each year, the 3-year terms for approximately one-third of the appointed members of the Councils expire. The Secretary of Commerce (Secretary) will appoint 
or new members or will reappoint seated members to another term to fill the seats being vacated. 

(2) There are two categories of seats to which voting members are appointed: “Obligatory” and “At-large.” 

(i) Obligatory seats are state specific. Each constituent state is entitled to one seat on the Council on which it is a member, except that the State of Alaska is entitled to five seats 
and the State of Washington is entitled to two seats on the North Pacific Fishery Management Council. When the term of a state's obligatory member is expiring or when that 
seat becomes vacant before the expiration of its term, the governor of that state must submit the names of at least three qualified individuals to fill that Council seat. 

(ii) The Magnuson-Stevens Act also provides for appointment, by the Secretary, of one treaty Indian tribal representative to the Pacific Fishery Management Council (Pacific 
Council). To fill that seat, the Secretary solicits written nominations from the heads of governments of those Indian Tribes with federally recognized fishing rights from the States 
of California, Oregon, Washington, or Idaho. The list of nominees must contain a total of at least three individuals who are knowledgeable and experienced regarding the fishery 
resources under the authority of the Pacific Council. The Secretary will appoint one tribal Indian representative from this list to the Pacific Council for a term of 3 years and rotate 
the appointment among the tribes. 

(iii) At-large seats are regional. When the term of an at-large member is expiring or when that seat becomes vacant before the expiration of a term, the governors of all 
constituent states of that Council must each submit the names of at least three qualified individuals to fill the seat. 

(b) Responsibilities of State Governors. (1) Council members are selected by the Secretary from lists of nominees submitted by Governors of the constituent states, pursuant to 
section 302(b)(2)(C) of the Magnuson-Stevens Act. For each applicable vacancy, a Governor must submit the names of at least three nominees who meet the qualification 
requirements of the Magnuson-Stevens Act. A Governor must provide a statement explaining how each of his/her nominees meet the qualification requirements, and must also 
provide appropriate documentation to the Secretary that each nomination was made in consultation with commercial and recreational fishing interests of that state and that each 
nominee is knowledgeable and experienced by reason of his or her occupational or other experience, scientific expertise, or training in one or more of the following ways related 
to the fishery resources of the geographical area of concern to the Council: 

(i) Commercial fishing or the processing or marketing of fish, fish products, or fishing equipment; 

(ii) Fishing for pleasure, relaxation, or consumption, or experience in any business supporting fishing; 

(iii) Leadership in a state, regional, or national organization whose members participate in a fishery in the Council's area of authority; 

(iv) The management and conservation of natural resources, including related interactions with industry, government bodies, academic institutions, and public agencies. This 
includes experience serving as a member of a Council, Advisory Panel, Scientific and Statistical Committee, or Fishing Industry Advisory Committee; 

(v) Representing consumers of fish or fish products through participation in local, state, or national organizations, or performing other activities specifically related to the 
education or protection of consumers of marine resources; or 

(vi) Teaching, journalism, writing, consulting, practicing law, or researching matters related to fisheries, fishery management, and marine resource conservation. 

(2) To assist in identifying qualifications, each nominee must furnish to the appropriate governor's office a current resume, or equivalent, describing career history—with 
particular attention to experience related to the criteria in paragraph (b)(1) of this section. Nominees may provide such information in any format they wish. 

(3) A constituent State Governor must determine the state of residency of each of his/her nominees. A Governor may not nominate a non-resident of that state for appointment 
to a Council seat obligated to that state. A Governor may nominate residents of another constituent state of a Council for appointment to an at large seat on that Council. 

(4) If, at any time during a term, a member changes residency to another state that is not a constituent state of that Council, or a member appointed to an obligatory seat 
changes residency to any other state, the member may no longer vote and must resign from the Council. For purposes of this paragraph, a state resident is an individual who 
maintains his/her principal residence within that constituent state and who, if applicable, pays income taxes to that state and/or to another appropriate jurisdiction within that 
state. 

(5) When the terms of both an obligatory member and an at-large member expire concurrently, the Governor of the state holding the expiring obligatory seat may indicate that 
the nominees who were not selected for appointment to the obligatory seat may be considered for appointment to an at-large seat, provided that the resulting total number of 
nominees submitted by that governor for the expiring at-large seat is no fewer than three different nominees. When obligatory and at-large seats do not expire concurrently, the 
Secretary may select from any of the nominees for such obligatory seat and from the nominees for any at-large seat submitted by the Governor of that state, provided that the 
resulting total number of nominees submitted by that Governor for the expiring seats is no fewer than six. If a total of fewer than six nominees is submitted by the Governor, 
each of the six will be considered for the expiring obligatory seat, but not for the expiring at-large seat. 

(c) Responsibilities of eligible tribal Indian governments. The tribal Indian representative on the Pacific Council will be selected by the Secretary from a list of no fewer than three 
individuals submitted by the tribal Indian governments with federally recognized fishing rights from California, Oregon, Washington, and Idaho, pursuant to section 302(b)(5) of 
the Magnuson-Stevens Act. To assist in assessing the qualifications of each nominee, each head of an appropriate tribal Indian government must furnish to the Assistant 
Administrator a current resume, or equivalent, describing the nominee's qualifications, with emphasis on knowledge and experience related to the fishery resources affected by 
recommendations of the Pacific Council. Prior service on the Pacific Council in a different capacity will not disqualify nominees proposed by tribal Indian governments. 
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(d) Nomination deadlines. Nomination letters and completed kits must be forwarded by express mail under a single mailing to the address specified by the Assistant 
Administrator by March 15. For appointments outside the normal cycle, a different deadline for receipt of nominations will be announced. 

(1) Obligatory seats. (i) The governor of the state for which the term of an obligatory seat is expiring must submit the names of at least three qualified individuals to fill that seat 
by the March 15 deadline. The Secretary will appoint to the Pacific Council a representative of an Indian tribe from a list of no fewer than three individuals submitted by the tribal 
Indian governments. 

(ii) If the nominator fails to provide a nomination letter and at least three complete nomination kits by March 15, the obligatory seat will remain vacant until all required 
information has been received and processed and the Secretary has made the appointment. 

(2) At-large seats. (i) If a Governor chooses to submit nominations for an at-large seat, he/she must submit lists that contain at least three different qualified nominees for each 
vacant seat. A nomination letter and at least three complete nomination kits must be forwarded by express mail under a single mailing to the address specified by the Assistant 
Administrator by March 15. 

(ii) Nomination packages that are incomplete after March 15 will be returned to the nominating Governor and will be processed no further. At-large members will be appointed 
from among the nominations submitted by the governors who complied with the nomination requirements and the March 15 deadline. 

(e) Responsibilities of the Secretary. (1) The Secretary must, to the extent practicable, ensure a fair and balanced apportionment, on a rotating or other basis, of the active 
participants (or their representatives) in the commercial and recreational fisheries in the Council's area of authority. Further, the Secretary must take action to ensure, to the 
extent practicable, that those persons dependent for their livelihood upon the fisheries in the Council's area of authority are fairly represented as voting members on the 
Councils. 

(2) The Secretary will review each list submitted by a governor or the tribal Indian governments to ascertain whether the individuals on the list are qualified for the vacancy. If the 
Secretary determines that a nominee is not qualified, the Secretary will notify the appropriate Governor or tribal Indian government of that determination. The Governor or tribal 
Indian government shall then submit a revised list of nominees or resubmit the original list with an additional explanation of the qualifications of the nominee in question. The 
Secretary reserves the right to determine whether nominees are qualified. 

(3) The Secretary will select the appointees from lists of qualified nominees provided by the Governors of the constituent Council states or of the tribal Indian governments that 
are eligible to nominate candidates for that vacancy. 

(i) For Governor-nominated seats, the Secretary will select an appointee for an obligatory seat from the list of qualified nominees submitted by the governor of the state. In filling 
expiring at-large seats, the Secretary will select an appointee(s) for an at-large seat(s) from the list of all qualified candidates submitted. The Secretary will consider only 
complete slates of nominees submitted by the governors of the Council's constituent states. When an appointed member vacates his/her seat prior to the expiration of his/her 
term, the Secretary will fill the vacancy for the remainder of the term by selecting from complete nomination letters and kits that are timely and contain the required number of 
candidates. 

(ii) For the tribal Indian seat, the Secretary will solicit nominations of individuals for the list referred to in paragraph (c) of this section only from those Indian tribes with federally 
recognized fishing rights from California, Oregon, Washington, or Idaho. The Secretary will consult with the Bureau of Indian Affairs, Department of the Interior, to determine 
which Indian tribes may submit nominations. Any vacancy occurring prior to the expiration of any term shall be filled in the same manner as described in paragraphs (d)(1) and 
(2) of this section, except that the Secretary may use the list referred to in paragraph (b)(1) of this section from which the vacating member was chosen. The Secretary shall 
rotate the appointment among the tribes, taking into consideration: 

(A) The qualifications of the individuals on the list referred to in paragraph (c) of this section. 

(B) The various rights of the Indian tribes involved, and judicial cases that set out the manner in which these rights are to be exercised. 

(C) The geographic area in which the tribe of the representative is located. 

(D) The limitation that no tribal Indian representative shall serve more than three consecutive terms in the Indian tribal seat. 

[64 FR 4600, Jan. 29, 1999] 

§ 600.220   Oath of office. 
Each member appointed to a Council must take an oath of office. 

§ 600.225   Rules of conduct. 
(a) Council members, as Federal office holders, and Council employees are subject to most Federal criminal statutes covering bribery, conflict-of-interest, disclosure of 
confidential information, and lobbying with appropriated funds. 

(b) The Councils are responsible for maintaining high standards of ethical conduct among themselves, their staffs, and their advisory groups. In addition to abiding by the 
applicable Federal conflict of interest statutes, both members and employees of the Councils must comply with the following standards of conduct: 

(1) No employee of a Council may use his or her official authority or influence derived from his or her position with the Council for the purpose of interfering with or affecting the 
result of an election to or a nomination for any national, state, county, or municipal elective office. 

(2) No employee of a Council may be deprived of employment, position, work, compensation, or benefit provided for or made possible by the Magnuson-Stevens Act on account 
of any political activity or lack of such activity in support of or in opposition to any candidate or any political party in any national, state, county, or municipal election, or on 
account of his or her political affiliation. 

(3) No Council member or employee may pay, offer, promise, solicit, or receive from any person, firm, or corporation a contribution of money or anything of value in 
consideration of either support or the use of influence or the promise of support or influence in obtaining for any person any appointive office, place, or employment under the 
Council. 

(4) No employee of a Council may have a direct or indirect financial interest that conflicts with the fair and impartial conduct of his or her Council duties. 

(5) No Council member, employee of a Council, or member of a Council advisory group may use or allow the use, for other than official purposes, of information obtained 
through or in connection with his or her Council employment that has not been made available to the general public. 

(6) No Council member or employee of the Council may engage in criminal, infamous, dishonest, notoriously immoral, or disgraceful conduct. 

(7) No Council member or employee of the Council may use Council property on other than official business. Such property must be protected and preserved from improper or 
deleterious operation or use. 

(8)(i) Except as provided in §600.235(h) or in 18 U.S.C. 208, no Council member may participate personally and substantially as a member through decision, approval, 
disapproval, recommendation, the rendering of advice, investigation, or otherwise, in a particular matter in which the member, the member's spouse, minor child, general 
partner, organization in which the member is serving as officer, director, trustee, general partner, or employee, or any person or organization with whom the member is 
negotiating or has any arrangement concerning prospective employment, has a financial interest. (Note that this financial interest is broader than the one defined in 
§600.235(a).) 

(ii) No Council member may participate personally and substantially as a member through decision, approval, disapproval, recommendation, the rendering of advice, 
investigation, or otherwise, in a particular matter primarily of individual concern, such as a contract, in which he or she has a financial interest, even if the interest has been 
disclosed in accordance with §600.235. 

[61 FR 32540, June 24, 1996, as amended at 63 FR 7075, Feb. 12, 1998; 63 FR 64185, Nov. 19, 1998] 

§ 600.230   Removal. 
The Secretary may remove for cause any Secretarially appointed member of a Council in accordance with section 302(b)(6) of the Magnuson-Stevens Act, wherein the Council 
concerned first recommends removal of that member by not less than two-thirds of the voting members. A recommendation of a Council to remove a member must be made in 
writing to the Secretary and accompanied by a statement of the reasons upon which the recommendation is based. 

[61 FR 32540, June 24, 1996, as amended at 63 FR 7073, Feb. 12, 1998] 
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§ 600.235   Financial disclosure. 
(a) Definitions. For purposes of §600.235: 

Affected individual means an individual who is— 

(1) Nominated by the Governor of a state or appointed by the Secretary of Commerce to serve as a voting member of a Council in accordance with section 302(b)(2) of the 
Magnuson-Stevens Act; or 

(2) A representative of an Indian tribe appointed to the Pacific Council by the Secretary of Commerce under section 302(b)(5) of the Magnuson-Stevens Act who is not subject 
to disclosure and recusal requirements under the laws of an Indian tribal government. 

Council decision means approval of a fishery management plan (FMP) or FMP amendment (including any proposed regulations); request for amendment to regulations 
implementing an FMP; finding that an emergency exists involving any fishery (including recommendations for responding to the emergency); and comments to the Secretary on 
FMPs or amendments developed by the Secretary. It does not include a vote by a committee of a Council. 

Designated official means an attorney designated by the NOAA General Counsel. 

Financial interest in harvesting, processing, or marketing (1) includes: 

(i) Stock, equity, or other ownership interests in, or employment with, any company, business, fishing vessel, or other entity engaging in any harvesting, processing, or 
marketing activity in any fishery under the jurisdiction of the Council concerned; 

(ii) Stock, equity, or other ownership interests in, or employment with, any company or other entity that provides equipment or other services essential to harvesting, processing, 
or marketing activities in any fishery under the jurisdiction of the Council concerned, such as a chandler or a dock operation. 

(iii) Employment with, or service as an officer, director, or trustee of, an association whose members include companies, vessels, or other entities engaged in harvesting, 
processing, or marketing activities, or companies or other entities providing services essential to harvesting, processing, or marketing activities in any fishery under the 
jurisdiction of the Council concerned; and 

(iv) Employment with an entity providing consulting, legal, or representational services to any entity engaging in, or providing equipment or services essential to, harvesting, 
processing, or marketing activities in any fishery under the jurisdiction of the Council concerned, or to any association whose members include entities engaged in the activities 
described in paragraphs (1) (i) and (ii) of this definition; 

(2) Does not include stock, equity, or other ownership interests in, or employment with, an entity engaging in advocacy on environmental issues or in scientific fisheries research 
in any fishery under the jurisdiction of the Council concerned, unless it is covered under paragraph (1) of this definition. A financial interest in such entities is covered by 18 
U.S.C. 208, the Federal conflict-of-interest statute. 

(b) Reporting. (1) The Magnuson-Stevens Act requires the disclosure by each affected individual of any financial interest in harvesting, processing, or marketing activity, and of 
any such financial interest of the affected individual's spouse, minor child, partner, or any organization (other than the Council) in which that individual is serving as an officer, 
director, trustee, partner, or employee. The information required to be reported must be disclosed on NOAA Form 88–195, “Statement of Financial Interests for Use by Voting 
Members and Nominees of Regional Fishery Management Councils” (Financial Interest Form), or such other form as the Secretary may prescribe. 

(2) The Financial Interest Form must be filed by each nominee for Secretarial appointment with the Assistant Administrator by April 15 or, if nominated after March 15, 1 month 
after nomination by the Governor. A seated voting member appointed by the Secretary must file a Financial Interest Form with the Executive Director of the appropriate Council 
within 45 days of taking office; must file an update of his or her statement with the Executive Director of the appropriate Council within 30 days of the time any such financial 
interest is acquired or substantially changed by the affected individual or the affected individual's spouse, minor child, partner, or any organization (other than the Council) in 
which that individual is serving as an officer, director, trustee, partner, or employee; and must update his or her form annually and file that update with the Executive Director of 
the appropriate Council by February 1 of each year. 

(3) The Executive Director must, in a timely manner, provide copies of the financial disclosure forms and all updates to the NMFS Regional Administrator for the geographic 
area concerned, the Regional Attorney who advises the Council, the Department of Commerce Assistant General Counsel for Administration, and the NMFS Office of 
Sustainable Fisheries. The completed financial interest forms will be kept on file in the office of the NMFS Regional Administrator for the geographic area concerned and at the 
Council offices, and will be made available for public inspection at such offices during normal office hours. In addition, the forms will be made available at each Council meeting 
or hearing. 

(4) Councils must retain the disclosure form for each affected individual for at least 5 years after the expiration of that individual's last term. 

(c) Restrictions on voting. (1) No affected individual may vote on any Council decision that would have a significant and predictable effect on a financial interest disclosed in 
his/her report filed under paragraph (b) of this section. 

(2) As used in this section, a Council decision will be considered to have a “significant and predictable effect on a financial interest” if there is a close causal link between the 
decision and an expected and substantially disproportionate benefit to the financial interest in harvesting, processing, or marketing of any affected individual or the affected 
individual's spouse, minor child, partner, or any organization (other than the Council) in which that individual is serving as an officer, director, trustee, partner, or employee, 
relative to the financial interests of other participants in the same gear type or sector of the fishery. The relative financial interests of the affected individual and other participants 
will be determined with reference to the most recent fishing year for which information is available. However, for fisheries in which IFQs are assigned, the percentage of IFQs 
assigned to the affected individual will be dispositive. 

(3) “Expected and substantially disproportionate benefit” means a quantifiable positive or negative impact with regard to a matter likely to affect a fishery or sector of the fishery 
in which the affected individual has a significant interest, as indicated by: 

(i) A greater than 10-percent interest in the total harvest of the fishery or sector of the fishery in question; 

(ii) A greater than 10-percent interest in the marketing or processing of the total harvest of the fishery or sector of the fishery in question; or 

(iii) Full or partial ownership of more than 10 percent of the vessels using the same gear type within the fishery or sector of the fishery in question. 

(d) Voluntary recusal. An affected individual who believes that a Council decision would have a significant and predictable effect on that individual's financial interest disclosed 
under paragraph (b) of this section may, at any time before a vote is taken, announce to the Council an intent not to vote on the decision. 

(e) Participation in deliberations. Notwithstanding paragraph (c) of this section, an affected individual who is recused from voting under this section may participate in Council 
and committee deliberations relating to the decision, after notifying the Council of the voting recusal and identifying the financial interest that would be affected. 

(f) Requests for determination. (1) At the request of an affected individual, the designated official shall determine for the record whether a Council decision would have a 
significant and predictable effect on that individual's financial interest. The determination will be based upon a review of the information contained in the individual's financial 
disclosure form and any other reliable and probative information provided in writing. All information considered will be made part of the public record for the decision. The 
affected individual may request a determination by notifying the designated official— 

(i) Within a reasonable time before the Council meeting at which the Council decision will be made; or 

(ii) During a Council meeting before a Council vote on the decision. 

(2) The designated official may initiate a determination on the basis of— 

(i) His or her knowledge of the fishery and the financial interests disclosed by an affected individual; or 

(ii) Written and signed information received within a reasonable time before a Council meeting or, if the issue could not have been anticipated before the meeting, during a 
Council meeting before a Council vote on the decision. 

(3) At the beginning of each Council meeting, or during a Council meeting at any time reliable and probative information is received, the designated official shall announce the 
receipt of information relevant to a determination concerning recusal, the nature of that information, and the identity of the submitter of such information. 

(4) If the designated official determines that the affected individual may not vote, the individual may state for the record how he or she would have voted. A Council Chair may 
not allow such an individual to cast a vote. 

(5) A reversal of a determination under paragraph (g) of this section may not be treated as cause for invalidation or reconsideration by the Secretary of a Council's decision. 

(g) Review of determinations. (1) Any Council member may file a written request to the NOAA General Counsel for review of the designated official's determination. A request 
for review must be received within 10 days of the determination. 
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(2) A request must include a full statement in support of the review, including a concise statement as to why the Council's decision did or did not have a significantly 
disproportionate benefit to the financial interest of the affected individual relative to the financial interests of other participants in the same gear type or sector of the fishery, and 
why the designated official's determination should be reversed. 

(3) If the request for review is from a Council member other than the affected individual whose vote is at issue, the requester must provide a copy of the request to the affected 
individual at the same time it is submitted to the NOAA General Counsel. The affected individual may submit a response to the NOAA General Counsel within 10 days from the 
date of his/her receipt of the request for review. 

(4) The NOAA General Counsel must complete the review and issue a decision within 30 days from the date of receipt of the request for review. The NOAA General Counsel 
will limit the review to the record before the designated official at the time of the determination, the request, and any response. 

(h) Exemption from other statutes. The provisions of 18 U.S.C. 208 regarding conflicts of interest do not apply to an affected individual who is in compliance with the 
requirements of this section for filing a financial disclosure report. 

(i) Violations and penalties. It is unlawful for an affected individual to knowingly and willfully fail to disclose, or to falsely disclose, any financial interest as required by this 
section, or to knowingly vote on a Council decision in violation of this section. In addition to the penalties applicable under §600.735, a violation of this provision may result in 
removal of the affected individual from Council membership. 

[63 FR 64185, Nov. 19, 1998] 

§ 600.240   Security assurances. 
(a) DOC/OS will issue security assurances to Council nominees and members following completion of background checks. Security assurances will be valid for 5 years from the 
date of issuance. A security assurance will not entitle the member to access classified data. In instances in which Council members may need to discuss, at closed meetings, 
materials classified for national security purposes, the agency or individual (e.g., DOS, USCG) providing such classified information will be responsible for ensuring that Council 
members and other attendees have the appropriate security clearances. 

(b) Each nominee to a Council is required to complete a Certification of Status form (“form”). All nominees must certify, pursuant to the Foreign Agents Registration Act of 1938, 
whether they serve as an agent of a foreign principal. Each nominee must certify, date, sign, and return the form with his or her completed nomination kit. Nominees will not be 
considered for appointment to a Council if they have not filed this form. Any nominee who currently is an agent of a foreign principal will not be eligible for appointment to a 
Council, and therefore should not be nominated by a Governor for appointment. 

§ 600.245   Council member compensation. 
(a) All voting Council members whose eligibility for compensation has been established in accordance with NOAA guidelines will be paid through the cooperative agreement as 
a direct line item on a contractual basis without deductions being made for Social Security or Federal and state income taxes. A report of compensation will be furnished each 
year by the member's Council to the proper Regional Program Officer, as required by the Internal Revenue Service. Such compensation may be paid on a full day's basis, 
whether in excess of 8 hours a day or less than 8 hours a day. The time is compensable where the individual member is required to expend a significant private effort that 
substantially disrupts the daily routine to the extent that a work day is lost to the member. “Homework” time in preparation for formal Council meetings is not compensable. 

(b) Non-government Council members receive compensation for: 

(1) Days spent in actual attendance at a meeting of the Council or jointly with another Council. 

(2) Travel on the day preceding or following a scheduled meeting that precluded the member from conducting his normal business on the day in question. 

(3) Meetings of standing committees of the Council if approved in advance by the Chair. 

(4) Individual member meeting with scientific and technical advisors, when approved in advance by the Chair and a substantial portion of any day is spent at the meeting. 

(5) Conducting or attending hearings, when authorized in advance by the Chair. 

(6) Other meetings involving Council business when approved in advance by the Chair. 

(c) The Executive Director of each Council must submit to the appropriate Regional Office annually a report, approved by the Council Chair, of Council member compensation 
authorized. This report shall identify, for each member, amount paid, dates, and location and purpose of meetings attended. 

[61 FR 32540, June 24, 1996, as amended at 63 FR 7075, Feb. 12, 1998; 66 FR 57888, Nov. 19, 2001] 

 



888 Federal Register / Vol. 74, No. 6 / Friday, January 9, 2009 / Notices 

DEPARTMENT OF COMMERCE 

National Institute of Standards and 
Technology 

Advisory Committee on Earthquake 
Hazards Reduction Meeting 

AGENCY: National Institute of Standards 
and Technology, Department of 
Commerce. 
ACTION: Notice of open meeting. 

SUMMARY: The Advisory Committee on 
Earthquake Hazards Reduction (ACEHR 
or Committee), will hold a meeting on 
Friday, January 23, 2009 from 3 p.m. to 
5 p.m. Eastern Standard Time (EST). 
The primary purpose of this meeting is 
to review and approve the Committee’s 
draft NEHRP reauthorization letter to 
the Interagency Coordinating Committee 
(ICC). The draft letter will be posted on 
the NEHRP Web site at http://nehrp. 
gov/. Interested members of the public 
will be able to participate in the meeting 
from remote locations by calling into a 
central phone number. 
DATES: The ACEHR will hold a meeting 
on Friday, January 23, 2009, from 3 p.m. 
until 5 p.m. Eastern Standard Time 
(EST). The meeting will be open to the 
public. Interested parties may 
participate in the meeting from their 
remote location. 
ADDRESSES: Questions regarding the 
meeting should be sent to National 
Earthquake Hazards Reduction Program 
Director, National Institute of Standards 
and Technology, 100 Bureau Drive, Mail 
Stop 8630, Gaithersburg, Maryland 
20899–8630. For instructions on how to 
participation in the meeting, please see 
the SUPPLEMENTARY INFORMATION section 
of this notice. 
FOR FURTHER INFORMATION CONTACT: Dr. 
Jack Hayes, National Earthquake 
Hazards Reduction Program Director, 
National Institute of Standards and 
Technology, 100 Bureau Drive, Mail 
Stop 8630, Gaithersburg, Maryland 
20899–8630. Dr. Hayes’ e-mail address 
is jack.hayes@nist.gov and his phone 
number is (301) 975–5640. 
SUPPLEMENTARY INFORMATION: The 
Committee was established in 
accordance with the requirements of 
Section 103 of the NEHRP 
Reauthorization Act of 2004 (Pub. L. 
108–360). The Committee is composed 
of 15 members appointed by the 
Director of NIST, who were selected for 
their technical expertise and experience, 
established records of distinguished 
professional service, and their 
knowledge of issues affecting the 
National Earthquake Hazards Reduction 
Program. In addition, the Chairperson of 
the U.S. Geological Survey (USGS) 

Scientific Earthquake Studies Advisory 
Committee (SESAC) serves in an ex- 
officio capacity on the Committee. The 
Committee assesses: 

• Trends and developments in the 
science and engineering of earthquake 
hazards reduction; 

• The effectiveness of NEHRP in 
performing its statutory activities 
(improved design and construction 
methods and practices; land use 
controls and redevelopment; prediction 
techniques and early-warning systems; 
coordinated emergency preparedness 
plans; and public education and 
involvement programs); 

• Any need to revise NEHRP; and 
• The management, coordination, 

implementation, and activities of 
NEHRP. 

Background information on NEHRP 
and the Advisory Committee is available 
at http://nehrp.gov/. 

Pursuant to the Federal Advisory 
Committee Act, 5 U.S.C. app. 2, notice 
is hereby given that the Advisory 
Committee on Earthquake Hazards 
Reduction (ACEHR) will hold a meeting 
on Friday, January 23, 2009, from 3 p.m. 
until 5 p.m. Eastern Standard Time 
(EST). There will be no central meeting 
location. The public is invited to 
participate in the meeting by calling in 
from remote locations. The primary 
purpose of this meeting is to review and 
approve the Committee’s draft NEHRP 
reauthorization letter to the Interagency 
Coordinating Committee (ICC). The draft 
letter will be posted on the NEHRP Web 
site at http://nehrp.gov/. 

Individuals and representatives of 
organizations who would like to offer 
comments and suggestions related to the 
Committee’s affairs are invited to 
request detailed instructions on how to 
dial in from a remote location to 
participate in the meeting. 
Approximately fifteen minutes will be 
reserved from 4:45 p.m.–5 p.m. Eastern 
Standard Time (EST) for public 
comments, and speaking times will be 
assigned on a first-come, first-serve 
basis. 

The amount of time per speaker will 
be determined by the number of 
requests received, but is likely to be 
about 3 minutes each. Questions from 
the public will not be considered during 
this period. Speakers who wish to 
expand upon their oral statements, 
those who had wished to speak but 
could not be accommodated, and those 
who were unable to participate are 
invited to submit written statements to 
the ACEHR, National Institute of 
Standards and Technology, 100 Bureau 
Drive, MS 8630, Gaithersburg, Maryland 
20899–8630, via fax at (301) 975–5433, 

or electronically by e-mail to 
info@nehrp.gov. 

All participants of the meeting are 
required to pre-register to be admitted. 
Anyone wishing to participate must 
register by close of business Friday, 
January 16, 2009, in order to be 
admitted. Please submit your name, 
time of participation, e-mail address, 
and phone number to Tina Faecke. At 
the time of registration, participants will 
be provided with detailed instructions 
on how to dial in from a remote location 
in order to participate. Non-U.S. citizens 
must also submit their country of 
citizenship, title, employer/sponsor, and 
address with their registration. Ms. 
Faecke’s e-mail address is 
cookie@nist.gov, and her phone number 
is (301) 975–5911. 

Dated: January 6, 2009. 
Patrick Gallagher, 
Deputy Director. 
[FR Doc. E9–218 Filed 1–8–09; 8:45 am] 
BILLING CODE 3510–13–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

Proposed Information Collection; 
Comment Request; Designation of 
Fishery Management Council Members 
and Application for Reinstatement of 
State Authority 

AGENCY: National Oceanic and 
Atmospheric Administration (NOAA). 
ACTION: Notice. 

SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before March 10, 2009. 
ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 7845, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to William Chappell, (301) 
713–2337 or 
William.Chappell@noaa.gov. 

SUPPLEMENTARY INFORMATION: 
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I. Abstract 

The Magnuson-Stevens Fishery 
Conservation and Management Act 
(Magnuson-Stevens Act) provides for 
the nomination for members of Fishery 
Management Councils by state 
governors and Indian treaty tribes, for 
the designation of a principal state 
fishery official who will perform duties 
under the Magnuson-Stevens Act, and 
for a request by a state for reinstatement 
of state authority over a managed 
fishery. Nominees must provide the 
governor or tribe with the background 
documentation which is then submitted 
to NOAA with the nomination. The 
information submitted with these 
actions will be used to ensure that the 
requirements of the Magnuson-Stevens 
Act are met. 

II. Method of Collection 

Information is submitted on paper 
documents. 

III. Data 

OMB Control Number: 0648–0314. 
Form Number: None. 
Type of Review: Regular submission. 
Affected Public: State, local or tribal 

government. 
Estimated Number of Respondents: 

275. 
Estimated Time Per Response: 1 hour 

to designate a principal state fishery 
official(s); 80 hours for a nomination for 
a Council appointment; 16 hours for 
background documentation for 
nominees; and 1 hour for a request to 
reinstate state authority. 

Estimated Total Annual Burden 
Hours: 4,607. 

Estimated Total Annual Cost to 
Public: $800 (recordkeeping/reporting 
costs). 

IV. Request for Comments 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 

they also will become a matter of public 
record. 

Dated: January 6, 2008. 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
[FR Doc. E9–161 Filed 1–8–09; 8:45 am] 
BILLING CODE 3510–22–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN 0648–XM61 

Marine Mammals; File No. 1128–1922 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice; issuance of permit. 

SUMMARY: Notice is hereby given that 
Eduardo Mercado III, Ph.D., Department 
of Psychology, 350 Park Hall, University 
at Buffalo, SUNY, Buffalo, New York, 
14260, has been issued a permit to 
conduct research on humpback whales 
(Megaptera novaeangliae). 
ADDRESSES: The permit and related 
documents are available for review 
upon written request or by appointment 
in the following offices: 

Permits, Conservation and Education 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Room 
13705, Silver Spring, MD 20910; phone 
(301)713–2289; fax (301)427–2521 and 

Southeast Region, NMFS, 263 13th 
Avenue South, Saint Petersburg, Florida 
33701; phone (727)824–5312; fax 
(727)824–5309. 
FOR FURTHER INFORMATION CONTACT: 
Amy Hapeman or Carrie Hubard, 
(301)713–2289. 
SUPPLEMENTARY INFORMATION: On August 
21, 2007, notice was published in the 
Federal Register (72 FR 46610) that a 
request for a scientific research permit 
to take humpback whales, had been 
submitted by the above-named 
individual. The requested permit has 
been issued under the authority of the 
Marine Mammal Protection Act of 1972, 
as amended (16 U.S.C. 1361 et seq.), the 
regulations governing the taking and 
importing of marine mammals (50 CFR 
part 216), the Endangered Species Act of 
1973, as amended (ESA; 16 U.S.C. 1531 
et seq.), the regulations governing the 
taking, importing, and exporting of 
endangered and threatened species (50 
CFR parts 222–226). 

Dr. Mercado is authorized a five-year 
scientific research permit to conduct 
acoustic playback sessions in the 

presence of humpback whales and 
approach animals to record whale songs 
in the coastal waters of Puerto Rico. The 
purpose of this research is to develop 
methods for testing the hearing and 
auditory perceptual capabilities of 
humpback whales in order to better 
predict when anthropogenic sounds 
may interfere with social behaviors, 
particularly mating and group feeding. 
Up to 200 humpback whales may be 
harassed by playback experiments 
(active acoustics) three times per year 
and up to 30 additional humpbacks may 
be harassed by close approach during 
vessel surveys for passive acoustic 
recordings annually. In addition, up to 
5 humpback whales, 45 Stenellid 
dolphins (Stenella spp.), 45 common 
dolphins (Delphinus delphis), 45 
bottlenose dolphins (Tursiops 
truncatus), and 5 Cuvier’s beaked 
whales (Ziphius cavirostris) may be 
incidentally harassed up to three times 
annually during playback sessions. 

In compliance with the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.), an environmental 
assessment was prepared analyzing the 
effects of the permitted activities. After 
a Finding of No Significant Impact, the 
determination was made that it was not 
necessary to prepare an environmental 
impact statement. 

Issuance of this permit, as required by 
the ESA, was based on a finding that 
such permit: (1) was applied for in good 
faith; (2) will not operate to the 
disadvantage of such endangered 
species; and (3) is consistent with the 
purposes and policies set forth in 
section 2 of the ESA. 

Dated: January 2, 2009. 
P. Michael Payne, 
Chief, Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. E9–234 Filed 1–8–09; 8:45 am] 
BILLING CODE 3510–22–S 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

RIN: 0648–XM57 

Pacific Fishery Management Council; 
Public Meeting 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of a public meeting. 

SUMMARY: The Pacific Fishery 
Management Council’s (Council) 
Groundfish Allocation Committee 
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