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PAPERWORK REDUCTION ACT SUBMISSION

Please read the instructions before completing this form. For additional forms or assistance in completing this form, contact y our agency's
Paperwork Clearance Officer. Send two copies of this form, the collection instrument to be reviewed, the supporting statement, and any
additional documentation to: Office of Information and Regulatory Affairs, Office of Management and Budget, Docket Library, Ro om 10102,
725 17th Street NW, Washington, DC 20503.
1. Agency/Subagency originating request 2. OMB control number b.[ ] None

DOC/NOAA/NMFS a. 0648 . 0178
3. Type of information collection (check one) 4. Type of review requested (check one)

a. [l 1] Regular submission
a.[ ] New Collection b. Emergency - Approval requested by / /
o ) C. Delegated
b.[ ] Revision of a currently approved collection
c. [l 1] Extension of a currently approved collection 5. Small entities
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collection for which approval has expired
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f. [ ] Existing collection in use without an OMB control number a. [| 1] Three years from approval date b.[ ] Other Specify:__/

For b-f, note Item A2 of Supporting Statement instructions

7. Title Marine MammalStrandingReports/MarindvlammalRehabilitationDispositionReport

8. Agency form number(s) (if applicable) None

9. Keywords "marinemammal(s)",'fisheries","endangeredpecies”,

10. Abstract

Underthe Marine MammalProtectionAct (MMPA) Sectiond02,the Secretary(i.e., Secretaryof Commercewho hasdelegated
responsibilityunderthis Act to the NationalOceanicandAtmosphericAdministration(NOAA) AssistantAdministratorfor Fisherieds
responsibldor collectinginformationon strandingswhich the Secretarywill compileandanalyze by region,to monitorspecies,
numbersgconditions,andcause®f illnessesanddeathwf strandednarinemammals. The Secretarys alsoresponsibldor collectionof
informationon otherlife historyandreferencdevel data,includingmarinemammaltiissueanalysesthatwould allow comparisorof the
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13. Annual recordkeeping and reporting burden 14. Annual reporting and recordkeeping cost burden (in thousands of
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b. Total annual responses 4,800 a. Total annualized capital/startup costs 0
1. Percentage of these responses b. Total annual costs (O&M) 3
i 0,
collected electronically 609 c. Total annualized cost requested 3
c. Total annual hours requested 2,400 . 2
. 2 200 d. Current OMB inventory
d. Current OMB inventory f .
. 0 e. Difference 1
e. Difference ) .
f. Explanation of difference f. Explanation of difference
1. Program change 1. Program change
2. Adjustment 2. Adjustment 1
15. Purpose of information collection (Mark primary with "P" and all 16. Frequency of recordkeeping or reporting (check all that apply)
others that apply with "X") a. [l 1] Recordkeeping b.[ ] Third party disclosure
a. __ Application for benefits  e. P Program planning or management c. [ ] Reporting
b. _X Program evaluation ~ f._X Research . 1.[ 1] On occasion 2. ]Weekly 3.[ ] Monthly
c.__ Gen_eral purpose statistics g.___ Regulatory or compliance 4.[ ] Quarterly 5. ]Semi-annually 6.[ ]Annually
d. __ Audit 7.[ ]Biennially  8.[ ]Other (describe)
17. Statistical methods 18. Agency Contact (person who can best answer questions regarding
Does this information collection employ statistical methods the content of this submission)
[ ] Yes [ 1] No L.
Name: Patricia Lawson
Phone: 301-713-2322
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19. Certification for Paperwork Reduction Act Submissions

On behalf of this Federal Agency, | certify that the collection of information encompassed by this request complies with
5 CFR 1320.9

NOTE: The text of 5 CFR 1320.9, and the related provisions of 5 CFR 1320.8(b)(3), appear at the end of the
instructions. The certification is to be made with reference to those regulatory provisions as set forth in
the instructions.

The following is a summary of the topics, regarding the proposed collection of information, that the certification covers:

(a) It is necessary for the proper performance of agency functions;
(b) It avoids unnecessary duplication;
(c) It reduces burden on small entities;
(d) It used plain, coherent, and unambiguous terminology that is understandable to respondents;
(e) Its implementation will be consistent and compatible with current reporting and recordkeeping practices;
(f) It indicates the retention period for recordkeeping requirements;
(9) It informs respondents of the information called for under 5 CFR 1320.8(b)(3):
(i) Why the information is being collected;
(i) Use of information;
(iii) Burden estimate;
(iv) Nature of response (voluntary, required for a benefit, mandatory);
(v) Nature and extent of confidentiality; and
(vi) Need to display currently valid OMB control number;

(h) It was developed by an office that has planned and allocated resources for the efficient and effective manage-
ment and use of the information to be collected (see note in Item 19 of instructions);

(i) It uses effective and efficient statistical survey methodology; and
() It makes appropriate use of information technology.

If you are unable to certify compliance with any of the provisions, identify the item below and explain the reason in
Item 18 of the Supporting Statement.

Signature of Senior Official or designee Date
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Office)

Signature Date
signedby Jamed. Lecky 09/22/2010

Signature of NOAA Clearance Officer

Signature Date
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SUPPORTING STATEMENT
MARINE MAMMAL STRANDING REPORTSMARINE MAMMAL
REHABILITATION DISPOSITION REPORT
OMB CONTROL NO. 0648-0178

A. Justification

1. Explain the cir cumstances that make the collection of infor mation necessary.

This request is a renewal of this information collection.

Under the Marine Mammal Protection Act (MMPA), the Secretary (i.e., Secretary of Commerce,
who has delegated responsibility under this Act to the National Oceanic and Atmospheric
Administration (NOAA) Assistant Administrator for Fisheries is charged with the protection and
management of marine mammals and is responsible for collecting information on marine
mammal strandings, which will be compiled and analyzed, by region, to monitor species,
numbers, conditions, and causes of illnesses and deaths of stranded animals. The Secretary is
also responsible for collection of information on other life history and reference level data,
including marine mammal tissue analyses, that would allow comparison of the causes of illness
and deaths in stranded marine mammals by physical, chemical, and biological environmental
parameters.

In addition, determinations must be made on the sustainability of population stocks, on the
impact of fisheries and other human activities on marine mammals and endangered species, and
on the health of marine mammals and related environmental considerations. NOAA’s National
Marine Fisheries Service (NMFS) has the responsibility to carry out these mandates.

Section 402(b) of the MMPA (16 U.S.C. 1421a) requires the Secretary to collect and update
information on strandings. It further provides that the Secretary shall compile and analyze, by
region, the species, numbers, conditions, and causes of illnesses and deaths in stranded marine
mammals. Section 404 (a) of the MMPA (16 U.S.C. 1421c) mandates that the Secretary respond
to unusual marine mammal mortality events. Without a historical baseline provided by marine
mammal information collected from strandings, detection of such events could be difficult and
the investigation could be impeded. Section 401 (b) of the MMPA (16 U.S.C. 1421) requires
NMES to facilitate the collection and dissemination of reference data on the health of marine
mammal populations in the wild and to correlate health with physical, chemical, and biological
environmental parameters. In order to perform this function, NMFS must standardize data
collection protocols for health and correlations. Data and samples collected from stranded
animals are a critical part of the implementation of this mandate of the MMPA.

Specifically, the data from the Marine Mammal Stranding Report forms provide NMFS with
information on the morphology, life history, biology, general health, health and stranding trends,
causes of mortality, and distribution of marine mammal species. These data provide reference
information necessary to detect epizootic diseases such as the one implicated in the bottlenose
dolphin die-off in 1987-88, the leptospirosis outbreak in California sea lions in 1984, and the
morbillivirus epizootic in bottlenose dolphins in the Gulf of Mexico in 1994. These data also
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provide information which may help in making assessments on the status of population stocks.
Recording data on gross mortalities may serve as an indicator that a particular population is
impacted, threatened or at increased risk, and when provided in a timely manner, aid in dynamic
management practices. Changes in sex ratios, age composition, or age at sexual maturity may
also indicate stressed populations and can be detected with stranding data. Stranding data also
provide an important baseline for detecting and monitoring the impacts of environmental
phenomena, such as El Nifio, seen in California sea lions and gray whales in 1998, and Harmful
Algal Blooms (HABs) such as domoic acid (repeatedly detected in California) and brevetoxin or
red tide impacting bottlenose dolphin along the Florida Panhandle.

Stranding records can be a tool for alerting management personnel to changes in incidental
mortality of marine mammals due to human activities such as fisheries bycatch. Evidence of
significant harbor porpoise mortalities due to gill net fisheries off the mid-Atlantic coast was
provided by the Stranding Network in early 1993. This provided fishery managers with clues to
seasonal and geographical information on fishery impact. Information obtained from strandings
can also provide indications of enforcement problems. As an example, in March 1993, large
numbers of dead pinnipeds washed in on the central Washington coast. Stranding Network
information provided proof that over half of the animals had been shot.

Registration of tissues retained from strandings is mandatory under 50 CFR 216.22(¢c). With
limited exceptions, the MMPA prohibits the purchase or sale of marine mammals or marine
mammal parts. It also prohibits the possession of marine mammals or marine mammal parts
taken in violation of the Act. In order to provide adequate enforcement of the Act while still
allowing legitimate activities, it is necessary to document the inventory of tissues that are legally
held. The Marine Mammal Stranding Report form provides information which may be used for
registration of marine mammal parts taken under stranding authority and for tracking of such
legally obtained samples. The use of these forms assists us in standardizing this procedure.

Under MMPA section 104(c)(10) [16 U.S.C. 1374(c)(10)], NMFS is required to maintain an
inventory of live marine mammals held under permits for rehabilitation or captive display. The
data in the Marine Mammal Rehabilitation Disposition report are required to monitor and track
animals during rehabilitation and during transfer to permanent-permitted status*. For public
display facilities which participate in the program as a rehabilitation center, reporting becomes a
critical record if the animal is retained and put on display. If that occurs, reporting requirements
transfer to those mandated under OMB Control No. 0648-0084.

The Marine Mammal Rehabilitation Disposition Report provides NMFS with information on the
disposition of animals brought in for rehabilitation, the success of medical treatment, and the
number of animals released. This information will assist NOAA (Agency) in tracking marine
mammals that move into captive display and in the monitoring of rehabilitation and release. The

*The transfer to permanent status means for animals deemed non-releasable, and with the concurrence from
the NMFS Regional Administrator, the animal can be permanently placed in a public display or research
facility or be euthanized. If the animal is to be placed in permanent captivity, the receiving facility must be
registered or hold a license from FDA’s Animal and Plant Health Inspection Service [7 U.S.C. 2131 et seq.]
and comply with MMPA (16 U.S.C. 1374 §104(c)(7)). This is all coordinated with NMFS and the transfer
of the animal is documented on the Marine Mammal Rehabilitation Disposition form.
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data will also be used to assess the burden on stranding network centers. This form will be filled
out only in the case of live-stranded marine mammals. The form will be required in all five
NMEFS Regions. Each of the NMFS regions approves and issues a Letter of Agreement or other
form of agreement to marine mammal rehabilitation centers under §112(c) of the MMPA, which
allows the Secretary to enter into agreements in order to fulfill the general purposes of the Act,
and under §403 of the MMPA, which provides specific authority to enter into such stranding
response agreements. These data will be monitored as part of the Rehabilitation Facilities
Inspection program initiated in 2007 and to be fully implemented in 2011.

. 2. Explain how, by whom, how frequently, and for what purpose the information will be
used. If theinformation collected will be disseminated to the public or used to support
information that will be disseminated to the public, then explain how the collection
complieswith all applicable Information Quality Guidelines.

The Marine Mammal Stranding Network (Network) is made up of over 100 organizations
authorized by National Marine Fisheries Service [i.e., via Stranding Agreement (SA) under
§112(c) of the MMPA which allows the Secretary to enter into agreements in order to fulfill the
general purposes of the Act] to collect scientific data and specimens, record information on
stranding events with the NMFS Regional Coordinator, and assist local and Federal authorities in
the response to stranded marine mammals under §109(h)of the MMPA. They are also authorized
to assist with detection and investigation of marine mammal unusual mortality events. The
majority of Network organizations are affiliated with academic institutions, aquaria,
rehabilitation centers, or state, federal, and local agencies. Members are requested to submit
basic data (i.e., Level A data) on the Marine Mammal Stranding Report form, for all strandings
including date and location, species, condition of animal, sex of animal, length, disposition of the
animal and tissues or specimens, and any personal observations. As specified in their SA (i.e.,
typically within 30 days or more frequently depending on type of case), Members of the Network
complete the stranding forms and forward to their NMFS Regional Stranding Coordinator in a
specified time and/or can electronically enter data into the NMFS Marine Mammal Health and
Stranding Response Stranding Database.

Stranding network participants benefit by gaining access to information, data exchange and
tissue samples which might otherwise not be available. Analyses of tissues from strandings by
the Network and research laboratories have significantly contributed to the body of knowledge
on which management decisions are made and enhanced our understanding of marine mammal
health. Non-scientists participating in the Network receive the satisfaction of aiding wildlife,
enhancing wildlife conservation, and furthering scientific understanding of these species.
Stranding network members also provide important expertise and involvement in Unusual
Mortality Event (UME) investigations, when an unusual number of animals are found stranded
and an official investigation is launched to determine the factors involved.

As indicated above, the information is used by the Agency in making resource management
decisions and in fulfilling responsibilities under the MMPA. In addition to detecting serious
pathogens, diseases, pollution loads, evidence of anthropogenic impacts on marine mammals,
investigations into UMESs, and providing life history information about marine mammal stocks,
records of mortalities due to fishery by-catch are used in implementing the fisheries management
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regime in §118 of the MMPA. This mandates that mortality levels be below the potential
biological removal level of the marine mammal stock. As an example of the value of such
information, stranding reports alerted the Agency to a potentially serious interaction between
harbor porpoise and coastal gillnet fisheries in the Mid-Atlantic region. In addition, the Agency
is continuing to monitor strandings in the Mid-Atlantic to guide observer placement on fisheries.
Prior to the receipt of stranding information, NMFS was unaware of the problem.

Section 118 of the MMPA generally provides that Take Reduction Plans be developed through
Take Reduction Teams for strategic stocks of marine mammal that interact with Category I
fisheries (those with frequent incidental mortality and serious injury of marine mammals) and
Category Il fisheries (occasional incidental mortality and serious injury of marine mammals).
The data provided by Marine Mammal Stranding Reports may be used by the Take Reduction
Teams to identify gear types, seasons, and geographical locations in which fisheries impact
marine mammals.

The information and tissues collected in conjunction with response to stranding events have been
used by scientists, state management agencies, and conservation organizations. A substantial
number of publications have resulted from stranding data to include information on basic
morphology and distribution of marine mammals, biochemistry, diseases of marine mammals,
and on the potential for interaction with fisheries.

The Network responded to over 37,000 stranded marine mammals from 2001-2007, representing
10,090 cetaceans and 27,620 pinnipeds (excluding walrus). A small of fraction of marine
mammals are alive when stranded and are deemed appropriate candidates for rehabilitation and
the Network completes the Marine Mammal Rehabilitation Disposition Report. This report
provides NMFS with information on the disposition of animals brought in for rehabilitation,
types of disease and other health related issues upon admission, types of and response to medical
treatment, and the number of animals released. This information assists the Agency in tracking
marine mammals that are transferred to captive display facilities following a determination of
non-releasability and in the monitoring of rehabilitation facilities and release protocols.

The Agency will retain control over the information and safeguard it from improper access,
modification, and destruction, consistent with NOAA standards for confidentiality, privacy, and
electronic information. As stated in the “Data Access” section found on the back page of the
forms, upon written request (including those under the Freedom of Information Act), certain
fields of both reports will be provided to the requestor provided that credit is given to the Marine
Mammal Stranding Network and the NMFS. All other data may be released to the requestor
after permission has been obtained from the contributing stranding network members and
NMEFS. The privacy standards under FOIA, preventing the release of personal information
including home phone numbers and addresses, will not be released. See response to Question10
of this Supporting Statement for more information on confidentiality and privacy. The
information collection is designed to yield data that meets all applicable information quality
guidelines. Prior to dissemination, the information will be subjected to quality control measures
and a pre-dissemination review pursuant to Section 515 of Public Law 106-554.
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3. Describe whether, and to what extent, the collection of infor mation involves the use of
automated, electronic, mechanical, or other technological techniques or other for ms of
infor mation technology.

Stranding Network organizations can enter Level A from both forms to the Marine Mammal
Health and Stranding Response Program National Database. The database is password protected
and access is limited to SA Network organizations. Stranding organizations do have access to
their own regional data. NMFS may also require paper copies be submitted to the NMFS
Regional Stranding Coordinators in a timely manner as detailed in their SAs. This requirement
has been useful for periodic data validation. The fillable forms are located on the NOAA
Fisheries Office of Protected Resources Web site
http://www.nmfs.noaa.gov/pr/health/publications.htm .

4. Describe effortsto identify duplication.

Although some duplication of reporting (multiple users reporting the same event) may result
from the large number of stranding network members responding to and reporting stranding
events, it has not been a problem to date. Any duplication is eliminated during data entry and
storage by regional NMFS personnel. Centralizing the data in the National Database provides
the most efficient means to distribute information upon requests from other Federal agencies
(e.g. Navy, Smithsonian Institute, etc.), Network members, state and local managers.

5. If the collection of infor mation involves small businesses or other small entities,
describe the methods used to minimize burden.

Collection and centralization of data across areas involving small entities (typically not-for-profit
organizations) should minimize the burden of each organization building and maintaining on
their own independent databases. Since stranding network members can view data from other
groups in a centralized database, communication and cooperation between the Network members
should increase.

6. Describe the consequences to the Federal program or policy activitiesif the collection is
not conducted or is conducted less frequently.

If the information collection was not conducted by NMFS, either another Federal agency or
private organization would need to act in its place as coordinator for the data. If the material and
data were not collected, the U.S. Government would not be able to implement Title IV of the
MMPA and meet the requirements of the MMPA outlined in response to Question 1. In
addition, U.S. Government decisions on the management of marine mammals and the
management of fisheries would not be made from the best available information.

Section 404 of the MMPA mandates that the Secretary respond to unusual marine mortality
events. Response time is critical especially in the instance of an unusual mortality event. The
NMEFS regional stranding coordinators require near real time data to alert NMFS when an
unusual mortality event is occurring. Also, without a historical baseline provided by information
collected from strandings, detection and investigation of such events is more difficult.
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7. Explain any special circumstances that reqguire the collection to be conducted in a
manner inconsistent with OM B quidelines.

Because detection and response to mortality events or other problems having an impact on
marine mammals is extremely time sensitive, quarterly reporting is not a viable option.

8. Provide information on the PRA Federal Register Notice that solicited public comments
on the information collection prior to this submission. Summarize the public comments
received in response to that notice and describe the actions taken by the agency in
response to those comments. Describe the effortsto consult with persons outside the
agency to obtain their views on the availability of data, frequency of collection, the clarity
of instructions and recor dkeeping, disclosure, or reporting format (if any), and on the data
elementsto berecorded, disclosed, or reported.

A Federal Register Notice published on May 14, 2010 (75 FR 27294) solicited public comment
and no comments were received.

Agency personnel participate in annual meetings of the regional stranding network members to
discuss stranding events, clarify data requirements, and offer guidance with the reporting
process. In addition, Regional Stranding Coordinators (agency employees) meet more frequently
with members of their regions, and are always available for questions or comments.

9. Explain any decisionsto provide payments or qiftsto respondents, other than
remuner ation of contractors or grantees.

No payments or gifts are provided to respondents.

10. Describe any assur ance of confidentiality provided to respondents and the basis
for assurancein statute, regulation, or agency policy.

Personally identifiable information is not requested on the forms. In accordance with the
Freedom of Information Act and Privacy Act, any personal information inadvertently included
may be redacted from a response to a request for information by another party depending on the
information and circumstances. No assurances of confidentiality are necessary or provided to
respondents.

11. Provide additional justification for any questions of a sensitive nature, such as sexual
behavior and attitudes, religious beliefs, and other matters that are commonly
considered private.

The information collection does not require the submission of information of a sensitive nature.
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12. Provide an estimate in hours of the burden of the collection of information.

There are approximately 400 institutions authorized by NMFS to participate in the Marine
Mammal Stranding Network. Responses are filed as marine mammals strand. Therefore, the
number of reports filed per respondent varies considerably. Many Network members do not
have an occasion to respond to a stranding during a year; however, a few may file up to several
hundred reports. The annual average response is estimated at 4,000, representing Level A Forms.
Approximately 800 live stranded animals will be taken into rehabilitation annually and will
require Rehabilitation Disposition forms. There are two required forms: the Marine Mammal
Stranding Report and the Marine Mammal Rehabilitation Disposition Report. These forms will
be required nationwide; however, the Marine Mammal Rehabilitation Disposition Report is
required only for live animal strandings. Each form is filled out twice, once on paper and once
by entry into the database, at the current time. In the future, only database entry will be required.
It is estimated that the average time necessary to complete each form is 30 minutes, which is
inclusive of both the paper form and for entry into the national database. The total annual
response time for the two forms is shown below.

Approx. # of responses annually | Approx. # hours required
Form
Stranding Report 4,000 2,000
Disposition Report 800 400
TOTAL 4,800 2,400

Using an average wage rate of $20/hour, the annualized cost to all respondents is estimated at
approximately $40,000 and $8,000 for the forms, respectively, with a combined total annual cost
of approximately $48,000.

13. Provide an estimate of the total annual cost burden to the respondents or recor d-
keepersresulting from the collection (excluding the value of the burden hoursin Question

12 above).

There should be no additional cost to respondents in terms of capital and start-up costs. The sole
cost for operations would involve the cost of reproducing the paper forms, and postage for
mailing the completed reports to the appropriate NMFS Regional Office. This cost is estimated
to be approximately $2,250 annually for the entire network, although it should be less because
respondents often submit multiple stranding reports at one time. This cost was calculated using
4,800 forms * $0.10 (photocopying) = $480 and 4,800 * $0.44 (postage) = $2,112. Total costs:
$480 + $2,112 = $2,592.

14. Provide estimates of annualized cost to the Federal gover nment.

It is estimated that twelve staff months are involved in data processing and analysis. An estimate of
three staff months was provided by the Southwest Region which has the highest number of
strandings. Two staff months each have been applied to the Northeast, Northwest, and Southeast
Regions. An estimate of one staff month has been applied to Alaska and the Pacific Islands



Regions, where the total number of reports are considerably less than in other Regions. Two
staff months have been estimated for headquarters staff. The total cost to the Federal
government is estimated at $76,220.31. This figure includes:

$ 51,271.76 in salaries
$ 11,745.92 for leave at a rate of 22.9 % of salaries
$ 13,182.08 for employer's contribution to benefits at 25.7% of salaries

15. Explain the reasons for any program changes or adjustments.

There are no changes in responses, hours, or burden time but there is an increase in cost
associated with increased postage.

16. For collections whose results will be published, outline the plansfor tabulation and
publication.

Data from the Marine Mammal Stranding form and the Marine Mammal Disposition form will
be entered into the database, reviewed by the NMFS regional stranding coordinators,
summarized, and compiled. The regional stranding coordinators will summarize and provide
data upon written request. Information may also be used as baselines for comparisons of die-
offs and may be included in official NMFS technical memos, peer reviewed publications, and
posted on the NMFS Web site:. http://www.nmfs.noaa.gov/pr/health/publications.htm .

17. If seeking approval to not display the expiration date for OM B approval of the
information collection, explain the reasons why display would be inappropriate.

Not Applicable.

18. Explain each exception to the certification statement.

Not Applicable.

B. COLLECTIONS OF INFORMATION EMPLOYING STATISTICAL METHODS

This collection does not employ statistical methods.
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MARINE MAMMAL STRANDING REPORT - LEVEL A DATA

FIELD #: NMFS REGIONAL #: NATIONAL DATABASE#:
(NMFS USE) (NMFS USE)
COMMON NAME: GENUS: SPECIES:
EXAMINER Name: Affiliation:
Address: Phone:
Stranding Agreement or Authority:
LOCATION OF INITIAL OBSERVATION OCURRENCE DETAILS O Restrand GE#
State: County: Group Event: DYES O NO (NMFS Use)
City: If Yes, Type: O Cow/Calf Pair O Mass Stranding  # Animals: O Actual O Estimated
Body of Water:

Locality Details:

Findings of Human Interaction:
If Yes, Choose one or more: O 1. Boat Collision O 2. Shot

OYES ONO 0O Could Not Be Determined (CBD)
O 3. Fishery Interaction

O 4. Other Human Interaction:

0O 1. Alive
0O 2. Fresh dead
O 3. Moderate decomposition

First Observed: O Beach or Land O Floating O Swimming

CONDITION AT INITIAL OBSERVATION (Check ONE)

O 4. Advanced Decomposition
O 5. Mummified/Skeletal
O 6. Condition Unknown

tz;g(gD(DD)I:D): x How Determined (Check one or more): O External Exam O Internal Exam O Necropsy
] 0O Other:
O Actual O Estimated Gear Collected? O YES O NO Gear Disposition:

How Determined: (check ONE) Other Findings Upon Level A: OYES ONO 0O Could Not Be Determined (CBD)
O GPS O Map O Internet/Software If Yes, Choose one or more: O 1. lliness O 2. Injury O 3. Pregnant O 4.Other:

How Determined (Check one or more): O External Exam O Internal Exam O Necropsy

O Other:
INITIAL OBSERVATION LEVEL A EXAMINATION O Not Able to Examine
Date: Year: Month: Day:

Date: Year: Month: Day:

CONDITION AT EXAMINATION (Check ONE)

O 1. Alive O 4. Advanced Decomposition
O 2. Fresh dead O 5. Mummified/Skeletal

O 3. Moderate decomposition O 6. Unknown

O 1. Left at Site
O 2. Immediate Release at Site

INITIAL LIVE ANIMAL DISPOSITION (Check one or more)

O 6. Euthanized at Site
O 7. Transferred to Rehabilitation:

MORPHOLOGICAL DATA

SEX (Check ONE) AGE CLASS (Check ONE)

* D= Dorsal; DF= Dorsal Fin; L= Lateral Body
LF= Left Front; LR= Left Rear; RF= Right Front; RR= Right Rear

O 1. Male O 1. Adult O 4. Pup/Calf
O 3. Relocated Date: Year: Month: Day:_ 02 Female O 2. Subadult 0 5. Unknown
Facility: ’ ’ ’
O 4. Disentangled O 8. Died during Transport 0 3. Unknown O 3. Yearling
O 5. Died at Site O 9. Euthanized during Transport 0 Whole Carcass O Partial Carcass
0 10. Other:
CONDITION/DETERMINATION (Check one or more) Strélght length: Ocm Oin Oactual O est!mated
0 1. Sick 7. Location Hazardous Weight: Okg Olb Oactual O estimated
0 2. Injured 0 a. To animal PHOTOS/VIDEOS TAKEN: OYES ONO
0 3. Out of Habitat O b. To public Photo/Video Disposition:
O 4. Deemed Releasable O 8. Unknown/CBD
O 5. Abandoned/Orphaned 00 9.0ther.
0 6. Inaccessible CARCASS STATUS (Check one or more)
0O 1. Left at Site O 4. Towed: Lat Long 0 7. Landfill
TAG DATA Tass Were: . . O 2. Buried 0O 5. Sunk: Lat Long O 8. Unknown
Present at Time of Stranding (Pre-existing): 0 YES 0 NO O 3. Rendered O 6. Frozen for Later Examination O 9. Other.
Applied during Stranding Response: O YES 0O NO
) SPECIMEN DISPOSITION (Check one or more)
ID# Color Type Placement Applied Present O 1. Scientific collection O 2. Educational collection
(Circle ONE)
D DF L [m] [m] O 3. Other:
LF LR RF RR Comments:
D DF L O O
LF I;RDEF LRR - O NECROPSIED O NO O YES O Limited O Complete
LF LR RF RR O Carcass Fresh O Carcass Frozen/Thawed

NECROPSIED BY:

Date: Year: Month: Day:

NOAA Form 89-864 (rev. 2007) OMB Control No.0648-0178; Expiration Date:10/31/2010

PLEASE USE THE BACK SIDE OF THIS FORM FOR ADDITIONAL REMARKS



ADDITIONAL REMARKS

ADDITIONAL IDENTIFIER:

(If animal is restranded, please indicate any previous field numbers here)

DISCLAIMER

THESE DATA SHOULD NOT BE USED OUT OF CONTEXT OR WITHOUT VERIFICATION. THIS SHOULD BE STRICTLY ENFORCED WHEN REPORTING SIGNS
OF HUMAN INTERACTION DATA.

DATA ACCESS FOR LEVEL A DATA

UPON WRITTEN REQUEST, CERTAIN FIELDS OF THE LEVEL A DATA SHEET WILL BE RELEASED TO THE REQUESTOR PROVIDED THAT THE REQUESTOR
CREDIT THE STRANDING NETWORK AND THE NATIONAL MARINE FISHERIES SERVICE. THE NATIONAL MARINE FISHERIES SERVICE WILL NOTIFY THE
CONTRIBUTING STRANDING NETWORK MEMBERS THAT THESE DATA HAVE BEEN REQUESTED AND THE INTENT OF USE. ALL OTHER DATA WILL BE

RELEASED TO THE REQUESTOR PROVIDED THAT THE REQUESTOR OBTAIN PERMISSION FROM THE CONTRIBUTING STRANDING NETWORK AND THE
NATIONAL MARINE FISHERIES SERVICE.

PAPERWORK REDUCTION ACT INFORMATION

PUBLIC REPORTING BURDEN FOR THE COLLECTION OF INFORMATION IS ESTIMATED TO AVERAGE 30 MINUTES PER RESPONSE, INCLUDING THE TIME
FOR REVIEWING INSTRUCTIONS, SEARCHING EXISTING DATA SOURCES, GATHERING AND MAINTAINING THE DATA NEEDED, AND COMPLETING AND
REVIEWING THE COLLECTION OF INFORMATION. SEND COMMENTS REGARDING THIS BURDEN ESTIMATE OR ANY OTHER ASPECT OF THE
COLLECTION INFORMATION, INCLUDING SUGGESTIONS FOR REDUCING THE BURDEN TO: CHIEF, MARINE MAMMAL AND SEA TURTLE CONSERVATION
DIVISION, OFFICE OF PROTECTED RESOURCES, NOAA FISHERIES, 1315 EAST-WEST HIGHWAY, SILVER SPRING, MARYLAND 20910. NOT WITHSTANDING
ANY OTHER PROVISION OF THE LAW, NO PERSON IS REQUIRED TO RESPOND, NOR SHALL ANY PERSON BE SUBJECTED TO A PENALTY FOR FAILURE
TO COMPLY WITH, A COLLECTION OF INFORMATION SUBJECT TO THE REQUIREMENTS OF THE PAPERWORK REDUCTION ACT, UNLESS THE
COLLECTION OF INFORMATION DISPLAYS A CURRENTLY VALID OFFICE OF MANAGEMENT AND BUDGET (OMB) CONTROL NUMBER.
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MARINE MAMMAL REHABILITATION DISPOSITION REPORT

FIELD #: NMFS REGIONAL # NATIONAL DATABASE#:
(NMFS USE) (NMFS USE)
COMMON NAME: GENUS: SPECIES:
REHABILITATION FACILTY: Affiliation:
Address: Phone:

STRANDING/BIRTH HISTORY o Restrand ADMISSION INTO REHABILITATION
Date: Year: Month: Day: i : . .
Location: State: County: City: Date: Year: Month: Day:
Sex: o 1. Male o 2. Female Received From:
Straight Length: ocm oin  oactual oestimate
Was this animal born in rehab? Weight: okg olb oactual oestimate
o1.NO o2 YES; Female’s ID #:
MEDICAL RECORD SPECIMEN TRACKING
Pre-Release Health Screen Date: Samples Collected: o1.YES o2.NO
Year: Month: Day: o 1. Scientific collection
o 2. Education collection
Last Day of Antibiotics: Year: Month: Day: o 3. Other:

MORPHOLOGICAL DATA AT DISPOSITION

Animal Morphological Data at Time of Disposition:

Age Class at Time of Disposition:

o 2. Temporarily Transferred to Research Facility
Year: Month: Day:
Facility:

Straight Length: ocm oin oactual o estimate o 1. Adult o 3.Yearling o 5. Unknown

Weight: okg olb oactual oestimate o 2. Subadult o 4. Pup/Calf

FINAL DISPOSITION

o Releasable o Non-releasable o Not Applicable

o 1. Transferred to Another Rehabilitation Facility o 6. Released

Yea_rf Month: Day: Year: Month: Day:

Facility: State: County: City:

Address: Locality Details:

Comments: Latitude (DD): N

Longitude(DD): w
Released: o Singly o With Other Rehabilitated Animals

Comments:

NMFS Permit #:

o 3. Permanently Transferred for Research/Enhancement
Year: Month: Day:
Facility:

Comments:

NMFS Permit#: NOAA ID #:

o 4. Permanently Transferred for Public Display
Year: Month: Day:
Facility:

Comments:

NOAA ID #:

o 5. Died O Euthanized
Year: Month: Day:

Location:

Cause of Death:

Comments:

NECROPSIED o NO o YES o Limited o Complete
0O Carcass Fresh o Carcass Frozen Thawed

NECROPSIED BY: Date

TAG DATA
Tags Were:
Present at time of stranding (Pre-existing): oYES oNO
Applied during Stranding Response: oYES aoNO
Applied During Rehabilitation: oYES oNO
ID# Color Type Placement* Applied Present
(Circle ONE)
D DF L ] u]
LF LR RF RR
D DF L ] [u]
LF LR RF RR
D DF L ] m]
LF LR RF RR

* D= Dorsal; DF= Dorsal Fin; L= Lateral Body
LF= Left Front; LR= Left Rear; RF= Right Front; RR= Right Rear

Post Release Biomonitoring oYES oNO

Data Disposition:

NOAA Form 89-878 (rev. 2007); OMB Control No. 0648-0178; Expiration Date: 10/31/2010

PLEASE USE THE BACK SIDE OF THIS FORM FOR ADDITIONAL REMARKS



ADDITIONAL REMARKS

ADDITIONAL IDENTIFIER:

DISCLAIMER

THESE DATA SHOULD NOT BE USED OUT OF CONTEXT OR WITHOUT VERIFICATION. THIS SHOULD BE STRICTLY ENFORCED WHEN
REPORTING SIGNS OF HUMAN INTERACTION DATA.

DATA ACCESS FOR MARINE MAMMAL REHABILITATION DISPOSITION DATA

UPON WRITTEN REQUEST, CERTAIN FIELDS OF THE MARINE MAMMAL REAHBILITATION DISPOSITION DATA SHEET WILL BE RE-
LEASED TO THE REQUESTOR PROVIDED THAT THE REQUESTOR CREDIT THE STRANDING NETWORK AND THE NATIONAL MARINE
FISHERIES SERVICE. THE NATIONAL MARINE FISHERIES SERVICE WILL NOTIFY THE CONTRIBUTING STRANDING NETWORK MEM-
BERS THAT THESE DATA HAVE BEEN REQUESTED AND THE INTENT OF USE. ALL OTHER DATA WILL BE RELEASED TO THE RE-
QUESTOR PROVIDED THAT THE REQUESTOR OBTAIN PERMISSION FROM THE CONTRIBUTING STRANDING NETWORK AND THE NA-
TIONAL MARINE FISHERIES SERVICE.

PAPERWORK REDUCTION ACT INFORMATION

PUBLIC REPORTING BURDEN FOR THE COLLECTION OF INFORMATION IS ESTIMATED TO AVERAGE 30 MINUTES PER RESPONSE,
INCLUDING THE TIME FOR REVIEWING INSTRUCTIONS, SEARCHING EXISTING DATA SOURCES, GATHERING AND MAINTAINING THE
DATA NEEDED, AND COMPLETING AND REVIEWING THE COLLECTION OF INFORMATION. SEND COMMENTS REGARDING THIS BUR-
DEN ESTIMATE OR ANY OTHER ASPECT OF THE COLLECTION INFORMATION, INCLUDING SUGGESTIONS FOR REDUCING THE BUR-
DEN TO: CHIEF, MARINE MAMMAL AND SEA TURTLE CONSERVATION DIVISION, OFFICE OF PROTECTED RESOURCES, NOAA FISHER-
IES, 1315 EAST-WEST HIGHWAY, SILVER SPRING, MARYLAND 20910. NOT WITHSTANDING ANY OTHER PROVISION OF THE LAW, NO
PERSON IS REQUIRED TO RESPOND, NOR SHALL ANY PERSON BE SUBJECTED TO A PENALTY FOR FAILURE TO COMPLY WITH, A
COLLECTION OF INFORMATION SUBJECT TO THE REQUIREMENTS OF THE PAPERWORK REDUCTION ACT, UNLESS THE COLLECTION
OF INFORMATION DISPLAYS A CURRENTLY VALID OFFICE OF MANAGEMENT AND BUDGET (OMB) CONTROL NUMBER.
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Permits

16 US.C. 1374

Sec. 104. (a) [ISSUANCE] — The Secretary may issue permits which authorize the taking or importation of
any marine mammal. Permits for the incidental taking of marine mammals in the course of commercia
fishing operations may only be issued as specificaly provided for in sections 101(a)(5) or 306, or subsection
(h) of this section.

(b) [REQUISITE PROVISIONS] — Any permit issued under this section shall—

(1) be consistent with any applicable regulation established by the Secretary under section 103 of this title,
and

(2) specify—
(A) the number and kind of animals which are authorized to be taken or imported,

(B) the location and manner (which manner must be determined by the Secretary to be humane) in
which they may be taken, or from which they may be imported,

(C) the period during which the permit is valid, and
(D) any other terms or conditions which the Secretary deems appropriate.

In any case in which an application for a permit cites as a reason for the proposed taking the overpopulation
of a particular species or population stock, the Secretary shall first consider whether or not it would be more
desirable to transplant a number of animals (but not to exceed the number requested for taking in the
application) of that species or stock to a location not then inhabited by such species or stock but previously
inhabited by such species or stock.

(c) [[IMPORTATION FOR DISPLAY OR RESEARCH] —

(1) Any permit issued by the Secretary which authorizes the taking or importation of a marine mammal
for purposes of scientific research, public display, or enhancing the survival or recovery of a species or stock
shdll specify, in addition to the conditions required by subsection (b) of this section, the methods of capture,
supervision, care, and transportation which must be observed pursuant to such taking or importation. Any
person authorized to take or import a marine mammal for purposes of scientific research, public display, or
enhancing the survival or recovery of a species or stock shall furnish to the Secretary a report on al activities
carried out by him pursuant to that authority.

(2)(A) A permit may be issued to take or import a marine mammal for the purpose of public display only
to a person which the Secretary determines—

(i) offers a program for education or conservation purposes that is based on professionally



recognized standards of the public display community;
(i) is registered or holds a license issued under 7 U.S.C. 2131 et seq.; and

(iii) maintains facilities for the public display of marine mammals that are open to the public on a
regularly scheduled basis and that access to such facilities is not limited or restricted other than by
charging of an admission fee.

(B) A permit under this paragraph shal grant to the person to which it is issued the right, without
obtaining any additional permit or authorization under this Act, to—

(i) take, import, purchase, offer to purchase, possess, or transport the marine mammal that is the
subject of the permit; and

(i) sdl, export, or otherwise transfer possession of the marine mammal, or offer to sdl, export,
or otherwise transfer possession of the marine mammal—

(1) for the purpose of public display, to a person that meets the requirements of clauses (i),
(i), and (iii) of subparagraph (A);

(I for the purpose of scientific research, to a person that meets the requirements of
paragraph (3); or

(1) for the purpose of enhancing the survival or recovery of a species or stock, to a person
that meets the requirements of paragraph (4).

(C) A person to which a marine mammal is sold or exported or to which possession of a marine
mammal is otherwise transferred under the authority of subparagraph (B) shall have the rights and
responsibilities described in subparagraph (B) with respect to the marine mammal without obtaining any
additional permit or authorization under this Act. Such responsihilities shall be limited to—

(i) for the purpose of public display, the responsibility to meet the requirements of clauses (i), (ii),
and (iii) of subparagraph (A),

(i) for the purpose of scientific research, the responsibility to meet the requirements of paragraph
(3), and

(i) for the purpose of enhancing the survival or recovery of a species or stock, the responsibility
to meet the requirements of paragraph (4).

(D) If the Secretary—

() finds in concurrence with the Secretary of Agriculture, that a person that holds a permit under
this paragraph for a marine mammal, or a person exercising rights under subparagraph (C), no longer
meets the requirements of subparagraph (A)(ii) and is not reasonably likely to meet those
requirements in the near future, or



(i) finds that a person that holds a permit under this paragraph for a marine mammal, or a person
exercising rights under subparagraph (C), no longer meets the requirements of subparagraph (A) (i)
or (iii) and is not reasonably likely to meet those requirements in the near future,

the Secretary may revoke the permit in accordance with section 104(g), seize the marine mammal, or
cooperate with other persons authorized to hold marine mammals under this Act for disposition of the
marine mammal. The Secretary may recover from the person expenses incurred by the Secretary for that
seizure.

(E) No marine mammal held pursuant to a permit issued under subparagraph (A), or by a person
exercising rights under subparagraph (C), may be sold, purchased, exported, or transported unless the
Secretary is notified of such action no later than 15 days before such action, and such action is for
purposes of public display, scientific research, or enhancing the survival or recovery of a species or stock.
The Secretary may only require the notification to include the information required for the inventory
established under paragraph (10).

(3)(A) The Secretary may issue a permit under this paragraph for scientific research purposes to an
applicant which submits with its permit application information indicating that the taking is required to further
a bona fide scientific purpose. The Secretary may issue a permit under this paragraph before the end of the
public review and comment period required under subsection (d)(2) if delaying issuance of the permit could
result in injury to a species, stock, or individual, or in loss of unique research opportunities.

(B) No permit issued for purposes of scientific research shal authorize the lethal taking of a marine
mammal unless the applicant demonstrates that a nonlethal method of conducting the research is not
feasible. The Secretary shall not issue a permit for research which involves the lethal taking of a marine
mammal from a species or stock that is depleted, unless the Secretary determines that the results of such
research will directly benefit that species or stock, or that such research fulfills a critically important
research need.

(C) Not later than 120 days after the date of enactment of the Marine Mammal Protection Act
Amendments of 1994 [August 28, 1994], the Secretary shall issue a general authorization and
implementing regulations alowing bona fide scientific research that may result only in taking by Level B
harassment of a marine mammal. Such authorization shall apply to persons which submit, by 60 days
before commencement of such research, a letter of intent via certified mail to the Secretary containing
the following:

(i) The species or stocks of marine mammals which may be harassed.
(i) The geographic location of the research.

(iii) The period of time over which the research will be conducted.

(iv) The purpose of the research, including a description of how the definition of bona fide
research as established under this Act would apply.

(v) Methods to be used to conduct the research.

Not later than 30 days after receipt of a letter of intent to conduct scientific research under the general



authorization, the Secretary shall issue a letter to the applicant confirming that the general authorization
applies, or, if the proposed research is likely to result in the taking (including Level A harassment) of a
marine mammal, shall notify the applicant that subparagraph (A) applies.

(49 (A) A permit may be issued for enhancing the survival or recovery of a species or stock only with
respect to a species or stock for which the Secretary, after consultation with the Marine Mammal
Commission and after notice and opportunity for public comment, has first determined that—

(i) taking or importation is likely to contribute significantly to maintaining or increasing distribution
or numbers necessary to ensure the survival or recovery of the species or stock; and

(i) taking or importation is consistent (1) with any conservation plan adopted by the Secretary
under section 115(b) of this title or any recovery plan developed under section 4(f) of the Endangered
Species Act of 1973 for the species or stock, or (Il) if thereis no conservation or recovery plan in
place, with the Secretary's evaluation of actions required to enhance the survival or recovery of the
species or stock in light to the factors that would be addressed in a conservation plan or a recovery
plan.

(B) A permit issued in accordance with this paragraph may alow the captive maintenance of a
marine mammal from a depleted species or stock only if the Secretary—

(i) determines that captive maintenance is likely to contribute to the survival or recovery of the
species or stock by maintaining a viable gene poal, increasing productivity, providing biological
information, or establishing animal reserves;

(i) determines that the expected benefit to the affected species or stock outweighs the expected
benefit of alternatives which do not require removal of animals from the wild; and

(i) requires that the marine mammal or its progeny be returned to the natural habitat of the
species or stock as soon as feasible, consistent with the objectives of any applicable conservation plan
or recovery plan, or of any evaluation by the Secretary under subparagraph (A).

The Secretary may adlow the public display of such a marine mammal only if the Secretary determines
that such display is incidental to the authorized maintenance and will not interfere with the attainment of
the surviva or recovery objectives.

(5)(A) The Secretary may issue a permit for the importation of polar bear parts (other than internal
organs) taken in sport hunts in Canada, to an applicant which submits with its permit application proof that
the polar bear was legdly harvested in Canada by the applicant. Such a permit shall be issued if the
Secretary, in consultation with the Marine Mamma Commission and after notice and opportunity for public
comment, finds that—

(i) Canada has a monitored and enforced sport hunting program consistent with the purposes of
the Agreement on the Conservation of Polar Bears,

(ii) Canada has a sport hunting program based on scientificaly sound quotas ensuring the
maintenance of the affected population stock at a sustainable level;



(iii) the export and subsequent import are consistent with the provisions of the Convention on
International Trade in Endangered Species of Wild Fauna and Flora and other international
agreements and conventions; and

(iv) the export and subsequent import are not likely to contribute to illegal trade in bear parts.

(B) The Secretary shal establish and charge a reasonable fee for permits issued under this
paragraph. All fees collected under this paragraph shall be available to the Secretary for use in developing
and implementing cooperative research and management programs for the conservation of polar bears
in Alaska and Russia pursuant to section 113(d).

(C)(i) The Secretary shall undertake a scientific review of the impact of permits issued under this
paragraph on the polar bear population stocks in Canada within 2 years after the date of enactment of this
paragraph [April 30, 1996]. The Secretary shall provide an opportunity for public comment during the
course of such review, and shal include a response to such public comment in the final report on such
review.

(i) The Secretary shal not issue permits under this paragraph after September 30, 1996, if the
Secretary determines, based on the scientific review, that the issuance of permits under this
paragraph is having a significant adverse impact on the polar bear population stocks in Canada. The
Secretary may review such determination annually thereafter, in light of the best scientific information
available, and shall complete the review not later than January 31 in any year areview is undertaken.
The Secretary may issue permits under this paragraph whenever the Secretary determines, on the
basis of such annua review, that the issuance of permits under this paragraph is not having a
significant adverse impact on the polar bear population stocks in Canada.

(D) The Secretary of the Interior shal, expeditioudy after the expiration of the applicable 30 day
period under subsection (d)(2), issue a permit for the importation of polar bear parts (other than internal
organs) from polar bears taken in sport hunts in Canada before the date of enactment of the Marine
Mammal Protection Act Amendments of 1994 [April 30, 1994], to each applicant who submits, with
the permit application, proof that the polar bear was legally harvested in Canada by the applicant. The
Secretary shall issue such permits without regard to the provisions of subparagraphs (A) and (C)(ii)
of this paragraph, subsection (d)(3) of this section, and sections 101 and 102. This subparagraph shall
not apply to polar bear parts that were imported before the effective date of this subparagraph [June
12, 1997].

(6) A permit may be issued for photography for educational or commercial purposes involving marine

mammals in the wild only to an applicant which submits with its permit application information indicating that
the taking will be limited to Level B harassment, and the manner in which the products of such activities will
be made available to the public.

(7) Upon request by a person for a permit under paragraph (2), (3), or (4) for a marine mammal which

is in the possession of any person authorized to possess it under this Act and which is determined under
guidance under section 402(a) not to be releasable to the wild, the Secretary shall issue the permit to the
person requesting the permit if that person—

(A) meets the requirements of clauses (i), (ii), and (iii) of paragraph (2)(A), in the case of a request
for a permit under paragraph (2);



(B) meets the requirements of paragraph (3), in the case of a request for a permit under that
paragraph; or

(C) meets the requirements of paragraph (4), in the case of a request for a permit under that
paragraph.

(8)(A) No additional permit or authorization shall be required to possess, sdl, purchase, transport, export,
or offer to sell or purchase the progeny of marine mammals taken or imported under this subsection, if such
possession, sale, purchase, transport, export, or offer to sell or purchase is—

(i) for the purpose of public display, and by or to, respectively, a person which meets the
requirements of clauses (i), (ii), and (iii) of paragraph (2)(A);

(i) for the purpose of scientific research, and by or to, respectively, a person which meets the
requirements of paragraph (3); or

(iii) for the purpose of enhancing the survival or recovery of a species or stock, and by or to,
respectively, a person which meets the requirements of paragraph (4).

(B)(i) A person which has a permit under paragraph (2), or a person exercising rights under
paragraph (2)(C), which has possession of a marine mammal that gives birth to progeny shall—

(1) notify the Secretary of the birth of such progeny within 30 days after the date of birth;
and

(I notify the Secretary of the sdle, purchase, or transport of such progeny no later than 15
days before such action.

(i) The Secretary may only require notification under clause (i) to include the information required
for the inventory established under paragraph (10).

(C) Any progeny of a marine mammal born in captivity before the date of the enactment of the
Marine Mammal Protection Act Amendments of 1994 [April 30, 1994] and held in captivity for the
purpose of public display shall be treated as though born after that date of enactment.

(9) No marine mammal may be exported for the purpose of public display, scientific research, or
enhancing the survival or recovery of a species or stock unless the receiving facility meets standards that are
comparable to the requirements that a person must meet to receive a permit under this subsection for that
purpose.

(10) The Secretary shall establish and maintain an inventory of all marine mammals possessed pursuant
to permits issued under paragraph (2)(A), by persons exercising rights under paragraph (2)(C), and all
progeny of such marine mammals. The inventory shall contain, for each marine mammal, only the following
information which shall be provided by a person holding a marine mammal under this Act:

(A) The name of the marine mammal or other identification.

(B) The sex of the marine mammal.



(C) The estimated or actual birth date of the marine mammal.
(D) The date of acquisition or disposition of the marine mammal by the permit holder.

(E) The source from whom the marine mammal was acquired including the location of the take from
the wild, if applicable.

(F) If the marine mammal is transferred, the name of the recipient.

(G) A notation if the animal was acquired as the result of a stranding.

(H) The date of death of the marine mammal and the cause of death when determined.
(d) [APPLICATION PROCEDURES; NOTICE; HEARING; REVIEW] —

(1) The Secretary shall prescribe such procedures as are necessary to carry out this section, including the
form and manner in which application for permits may be made.

(2) The Secretary shall publish notice in the Federal Register of each application made for a permit under
this section. Such notice shdl invite the submission from interested parties, within thirty days after the date
of the notice, of written data or views, with respect to the taking or importation proposed in such application.

(3) The applicant for any permit under this section must demonstrate to the Secretary that the taking or
importation of any marine mammal under such permit will be consistent with the purposes of this Act and the
applicable regulations established under section 103 of thistitle.

(4) If within thirty days after the date of publication of notice pursuant to paragraph (2) of this subsection
with respect to any application for a permit any interested party or parties request a hearing in connection
therewith, the Secretary may, within sixty days following such date of publication, afford to such party or
parties an opportunity for such a hearing.

(5) As soon as practicable (but not later than thirty days) after the close of the hearing or, if no hearing
is held, after the last day on which data, or views, may be submitted pursuant to paragraph (2) of this
subsection, the Secretary shall (A) issue a permit containing such terms and conditions as he deems
appropriate, or (B) shall deny issuance of a permit. Notice of the decision of the Secretary to issue or to deny
any permit under this paragraph must be published in the Federal Register within ten days after the date of
issuance or denial.

(6) Any applicant for a permit, or any party opposed to such permit, may obtain judicial review of theterms
and conditions of any permit issued by the Secretary under this section or of his refusal to issue such a permit.
Such review, which shal be pursuant to chapter 7 of Title 5, United States Code, may be initiated by filing
a petition for review in the United States district court for the district wherein the applicant for a permit
resides, or has his principal place of business, or in the United States District Court for the District of
Columbia, within sixty days after the date on which such permit is issued or denied.

(e) [MODIFICATION, SUSPENSION, AND REVOCATION] —

(1) The Secretary may modify, suspend, or revoke in whole or part any permit issued by him under this



section—

(A) in order to make any such permit consistent with any change made after the date of issuance of
such permit with respect to any applicable regulation prescribed under section 103 of thistitle,

(B) in any case in which aviolation of the terms and conditions of the permit is found, or

(C) if, in the case of a permit under subsection (c)(5) authorizing importation of polar bear parts, the
Secretary, in consultation with the appropriate authority in Canada, determines that the sustainability of
Canada's polar bear population stocks are being adversely affected or that sport hunting may be having
a detrimental effect on maintaining polar bear population stocks throughout their range.

(2) Whenever the Secretary shall propose any modification, suspension, or revocation of a permit under
this subsection, the permittee shall be afforded opportunity, after due notice, for a hearing by the Secretary
with respect to such proposed modification, suspension, or revocation. Such proposed action by the Secretary
shdll not take effect until a decision is issued by him after such hearing. Any action taken by the Secretary
after such a hearing is subject to judicia review on the same basis as is any action taken by him with respect
to a permit application under paragraph (5) of subsection (d) of this section.

(3) Notice of the modification, suspension, or revocation of any permit by the Secretary shall be published
in the Federal Register within ten days from the date of the Secretary's decision.

(f) [POSSESSION OF PERMIT BY ISSUEE OR HIS AGENT] — Any permit issued under this section must be
in the possession of the person to whom it is issued (or an agent of such person) during—

(2) the time of the authorized or taking importation;
(2) the period of any transit of such person or agent which is incident to such taking or importation; and

(3) any other time while any marine mammal taken or imported under such permit is in the possession of
such person or agent.

A duplicate copy of the issued permit must be physicaly attached to the container, package, enclosure, or
other means of containment, in which the marine mammal is placed for purposes of storage, transit,
supervision, or care.

(g) [FEES] — The Secretary shal establish and charge a reasonable fee for permits issued under this section.

(h) [EENERAL PERMITS] — (1) Consistent with the regulations prescribed pursuant to section 103 of this title
and the requirements of section 101 of this title, the Secretary may issue an annua permit to a United States
purse seine fishing vessel for the taking of such marine mammals, and shal issue regulations to cover the use
of any such annual permits.

(2) Such annual permits for the incidental taking of marine mammals in the course of commercial purse
seine fishing for yellowfin tunain the eastern tropical Pacific Ocean shal be governed by section 306 of this
Act, subject to the regulations issued pursuant to section 303 of this Act.



(3)(A) The Secretary shdl, commencing on January 1, 1985, undertake a scientific research program to
monitor for at least five consecutive years, and periodically as necessary thereafter, the indices of abundance
and trends of marine mammal population stocks which are incidentally taken in the course of commercial
purse seine fishing for yellowfin tunain the eastern tropical Pacific Ocean.

(B) If the Secretary determines, on the basis of the best scientific information available (including that
obtained under the monitoring program), that the incidental taking of marine mammals permitted under the
general permit referred to in paragraph (2) is having a significant adverse effect on a marine mammal
population stock, the Secretary shall take such action as is necessary, after notice and an opportunity for
an agency hearing on the record, to modify the applicable incidental take quotas or requirements for gear
and fishing practices (or both such quotas and requirements) for such fishing so as to ensure that the
marine mammal population stock is not significantly adversely affected by the incidental taking.

(C) For each year after 1984, the Secretary shall include in his annua report to the public and the
Congress under section 103(f) a discussion of the proposed activities to be conducted each year as part
of the monitoring program required by subparagraph (A).

(D) There are authorized to be appropriated to the Department of Commerce for purposes of
carrying out the monitoring program required under this paragraph not to exceed $4,000,000 for the period
beginning October 1, 1984, and ending September 30, 1988.
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(d) [RESEARCH AND OBSERVATION.| — Furthermore, after timely notice and during the
period of research provided in this section, duly authorized agents of the Secretary are
hereby empowered to board and to accompany any commercial fishing vessel documented
under the laws of the United States, there being space available, on a regular fishing trip
for the purpose of conducting research or observing operations in regard to the develop-
ment of improved fishing methods and gear as authorized by this section. Such research
and observation shall be carried out in such manner as to minimize interference with
fishing operations. The Secretary shall provide for the cost of quartering and maintaining
such agents. No master, operator, or owner of such a vessel shall impair or in any way
interfere with the research or observation being carried out by agents of the Secretary
pursuant to this section.

Regulations and Administration

16 U.S.C. 1382

Sec. 112. (a) [CONSULTATION WITH FEDERAL AGENCIES.] — The Secretary, in consulta-
tion with any other Federal agency to the extent that such agency may be affected, shall
prescribe such regulations as are necessary and appropriate to carry out the purposes of
this title.

(b) [COOPERATION BY FEDERAL AGENCIES.] — Each Federal agency is authorized and
directed to cooperate with the Secretary, in such manner as may be mutually agreeable, in
carrying out the purposes of this title.

(c) [CONTRACTS, LEASES, AND COOPERATIVE AGREEMENTS.] — The Secretary may enter
into such contracts, leases, cooperative agreements, or other transactions as may be
necessary to carry out the purposes of this title or title IV and on such terms as he deems
appropriate with any Federal or State agency, public or private institution, or other person.

(d) [ANNUAL REVIEW; SUSPENSION OF PROGRAM.] — The Secretary shall review annually
the operation of each program in which the United States participates involving the taking
of marine mammals on land. If at any time the Secretary finds that any such program
cannot be administered on lands owned by the United States or in which the United States
has an interest in a manner consistent with the purposes of * policies of this Act, he shall
suspend the operation of that program and shall include in the annual report to the public
and the Congress required under section 103(f) of this Act his reasons for such suspension,
together with recommendations for such legislation as he deems necessary and appropriate
to resolve the problem.

(e) [MEASURES TO ALLEVIATE IMPACTS ON STRATEGIC STOCKS.] — If the Secretary
determines, based on a stock assessment under section 117 or other significant new
information obtained under this Act, that impacts on rookeries, mating grounds, or other
areas of similar ecological significance to marine mammals may be causing the decline or
impeding the recovery of a strategic stock, the Secretary may develop and implement
conservation or management measures to alleviate those impacts. Such measures shall be
developed and implemented after consultation with the Marine Mammal Commission and
the appropriate Federal agencies and after notice and opportunity for public comment.
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TITLE IV—Marine Mammal Health and
Stranding Response

Establishment of Program

16 U.S.C. 1421

Sec. 401. (a) ESTABLISHMENT. — The Secretary shall, in consultation with the Secretary
of the Interior, the Marine Mammal Commission, and individuals with knowledge and
experience in marine science, marine mammal science, marine mammal veterinary and
husbandry practices, and marine conservation, including stranding network participants,
establish a program to be known as the "Marine Mammal Health and Stranding Response
Program".

(b) PURPOSES. — The purposes of the Program shall be to—

(1) facilitate the collection and dissemination of reference data on the health of marine
mammals and health trends of marine mammal populations in the wild;

(2) correlate the health of marine mammals and marine mammal populations, in the
wild, with available data on physical, chemical, and biological environmental parameters;
and

(3) coordinate effective responses to unusual mortality events by establishing a process
in the Department of Commerce in accordance with section 404.

Determination; Data Collection and Dissemination

16 U.S.C. 1421a

Sec. 402. (a) DETERMINATION FOR RELEASE. — The Secretary shall, in consultation with
the Secretary of the Interior, the Marine Mammal Commission, and individuals with
knowledge and experience in marine science, marine mammal science, marine mammal
veterinary and husbandry practices, and marine conservation, including stranding network
participants, develop objective criteria, after an opportunity for public review and com-
ment, to provide guidance for determining at what point a rehabilitated marine mammal is
releasable to the wild.

(b) COLLECTION. — The Secretary shall, in consultation with the Secretary of the Interior,
collect and update, periodically, existing information on—

(1) procedures and practices for—

(A) rescuing and rehabilitating stranded marine mammals, including criteria used
by stranding network participants, on a species-by-species basis, for determining at
what point a marine mammal undergoing rescue and rehabilitation is returnable to the
wild; and

(B) collecting, preserving, labeling, and transporting marine mammal tissues for
physical, chemical, and biological analyses;

(2) appropriate scientific literature on marine mammal health, disease, and rehabilita-
tion;

(3) strandings, which the Secretary shall compile and analyze, by region, to monitor
species, numbers, conditions, and causes of illnesses and deaths of stranded marine
mammals; and
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(4) other life history and reference level data, including marine mammal tissue
analyses, that would allow comparison of the causes of illness and deaths in stranded
marine mammals with physical, chemical, and biological environmental parameters.

(c) AVAILABILITY. — The Secretary shall make information collected under this section
available to stranding network participants and other qualified scientists.

Stranding Response Agreements

16 U.S.C. 1421b

Sec. 403. (a) IN GENERAL. — The Secretary may enter into an agreement under section
112(c) with any person to take marine mammals under section 109(h)(1) in response to a
stranding.

(b) REQUIRED PROVISION. — An agreement authorized by subsection (a) shall—

(1) specify each person who is authorized to perform activities under the agreement;
and

(2) specify any terms and conditions under which a person so specified may delegate
that authority to another person.

(c¢) REVIEW. — The Secretary shall periodically review agreements under section 112(c)
that are entered into pursuant to this title, for performance adequacy and effectiveness.

Unusual Mortality Event Response

16 U.S.C. 1421c
Sec. 404. (a) RESPONSE. —

(1) WORKING GROUP. — (A) The Secretary, acting through the Office, shall establish,
in consultation with the Secretary of the Interior, a marine mammal unusual mortality
event working group, consisting of individuals with knowledge and experience in marine
science, marine mammal science, marine mammal veterinary and husbandry practices,
marine conservation, and medical science, to provide guidance to the Secretary and the
Secretary of the Interior for—

(1) determining whether an unusual mortality event is occurring;

(ii) determining, after an unusual mortality event has begun, if response actions
with respect to that event are no longer necessary; and

(ii1) developing the contingency plan in accordance with subsection (b), to assist
the Secretary in responding to unusual mortality events.

(B) The Federal Advisory Committee Act (5 App. U.S.C.) shall not apply to the
marine mammal unusual mortality event working group established under this para-

graph.

(2) RESPONSE TIMING. — The Secretary, in consultation with the Secretary of the
Interior, shall to the extent necessary and practicable—
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(A) within 24 hours after receiving notification from a stranding network partici-
pant that an unusual mortality event might be occurring, contact as many members as is
possible of the unusual mortality event working group for guidance; and

(B) within 48 hours after receiving such notification—
(1) make a determination as to whether an unusual mortality event is occurring;
(ii) inform the stranding network participant of that determination; and

(ii1) if the Secretary has determined an unusual mortality event is occurring,
designate an Onsite Coordinator for the event, in accordance with subsection (c).

(b) CONTINGENCY PLAN. —

(1) IN GENERAL. — The Secretary shall, in consultation with the Secretary of the
Interior and the unusual mortality event working group, and after an opportunity for public
review and comment, issue a detailed contingency plan for responding to any unusual
mortality event.

(2) CONTENTS. — The contingency plan required under this subsection shall include—

(A) a list of persons, including stranding network participants, at a regional, State,
and local level, who can assist the Secretary in implementing a coordinated and
effective response to an unusual mortality event;

(B) the types of marine mammal tissues and analyses necessary to assist in
diagnosing causes of unusual mortality events;

(C) training, mobilization, and utilization procedures for available personnel,
facilities, and other resources necessary to conduct a rapid and effective response to
unusual mortality events; and

(D) such requirements as are necessary to—

(1) minimize death of marine mammals in the wild and provide appropriate care
of marine mammals during an unusual mortality event;

(i1) assist in identifying the cause or causes of an unusual mortality event;

(ii1) determine the effects of an unusual mortality event on the size estimates of
the affected populations of marine mammals; and

(iv) identify any roles played in an unusual mortality event by physical,
chemical, and biological factors, including contaminants.

(c) ONSITE COORDINATORS. —

(1) DESIGNATION. — (A) The Secretary shall, in consultation with the Secretary of the
Interior, designate one or more Onsite Coordinators for an unusual mortality event, who
shall make immediate recommendations to the stranding network participants on how to
proceed with response activities.

(B) An Onsite Coordinator so designated shall be one or more appropriate Re-
gional Directors of the National Marine Fisheries Service or the United States Fish and
Wildlife Service, or their designees.

(C) If, because of the wide geographic distribution, multiple species of marine
mammals involved, or magnitude of an unusual mortality event, more than one Onsite
Coordinator is designated, the Secretary shall, in consultation with the Secretary of the
Interior, designate which of the Onsite Coordinators shall have primary responsibility
with respect to the event.
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(2) FUNCTIONS. — (A) An Onsite Coordinator designated under this subsection shall
coordinate and direct the activities of all persons responding to an unusual mortality event
in accordance with the contingency plan issued under subsection (b), except that—

(1) with respect to any matter that is not covered by the contingency plan, an
Onsite Coordinator shall use his or her best professional judgment; and

(i1) the contingency plan may be temporarily modified by an Onsite Coordina-
tor, consulting as expeditiously as possible with the Secretary, the Secretary of the
Interior, and the unusual mortality event working group.

(B) An Onsite Coordinator may delegate to any qualified person authority to act as
an Onsite Coordinator under this title.

Unusual Mortality Event Activity Funding
16 U.S.C. 1421d

Sec. 405. (a) ESTABLISHMENT OF FUND. — There is established in the Treasury an interest
bearing fund to be known as the "Marine Mammal Unusual Mortality Event Fund", which
shall consist of amounts deposited into the Fund under subsection (c).

(b) USES. —

(1) IN GENERAL. — Amounts in the Fund—

(A) shall be available only for use by the Secretary, in consultation with the
Secretary of the Interior—

(1) to compensate persons for special costs incurred in acting in accordance with
the contingency plan issued under section 404(b) or under the direction of an
Onsite Coordinator for an unusual mortality event;

(i1) for reimbursing any stranding network participant for costs incurred in
preparing and transporting tissues collected with respect to an unusual mortality

event for the Tissue Bank; and

(iii) for care and maintenance of marine mammal seized under section
104(c)(2)(D); and

(B) shall remain available until expended.

(2) PENDING CLAIMS. — If sufficient amounts are not available in the Fund to satisfy
any authorized pending claim, such claim shall remain pending until such time as sufficient
amounts are available. All authorized pending claims shall be satisfied in the order
received.

(c) DEPOSITS INTO THE FUND. — There shall be deposited into the Fund—

(1) amounts appropriated to the Fund;

(2) other amounts appropriated to the Secretary for use with respect to unusual
mortality events; and

(3) amounts received by the United States in the form of gifts, devises, and bequests
under subsection (d).
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Title 50: Wildlife and Fisheries
PART 216—REGULATIONS GOVERNING THE TAKING AND IMPORTING OF MARINE MAMMALS
Subpart C—General Exceptions

§216.22 Taking by State or local government officials.

(a) A State or local government official or employee may take a marine mammal in the normal course of his duties as an official or
employee, and no permit shall be required, if such taking:

(1) Is accomplished in a humane manner;
(2) Is for the protection or welfare of such mammal or for the protection of the public health or welfare; and

(3) Includes steps designed to insure return of such mammal, if not killed in the course of such taking, to its natural habitat. In
addition, any such official or employee may, incidental to such taking, possess and transport, but not sell or offer for sale, such
mammal and use any port, harbor, or other place under the jurisdiction of the United States. All steps reasonably practicable under
the circumstances shall be taken by any such employee or official to prevent injury or death to the marine mammal as the result of
such taking. Where the marine mammal in question is injured or sick, it shall be permissible to place it in temporary captivity until
such time as it is able to be returned to its natural habitat. It shall be permissible to dispose of a carcass of a marine mammal taken
in accordance with this subsection whether the animal is dead at the time of taking or dies subsequent thereto.

(b) Each taking permitted under this section shall be included in a written report to be submitted to the Secretary every six months
beginning December 31, 1973. Unless otherwise permitted by the Secretary, the report shall contain a description of:

(1) The animal involved,;

(2) The circumstances requiring the taking;

(3) The method of taking;

(4) The name and official position of the State official or employee involved;

(5) The disposition of the animal, including in cases where the animal has been retained in captivity, a description of the place and
means of confinement and the measures taken for its maintenance and care; and

(6) Such other information as the Secretary may require.
(c) Salvage of dead stranded marine mammals or parts therefrom and subsequent transfer.

(1) Salvage. In the performance of official duties, a state or local government employee; an employee of the National Marine
Fisheries Service, the U.S. Fish and Wildlife Service, or any other Federal agency with jurisdiction and conservation responsibilities
in marine shoreline areas; or a person authorized under 16 U.S.C. 1382(c) may take and salvage a marine mammal specimen if it is
stranded and dead or it was stranded or rescued and died during treatment, transport, captivity or other rehabilitation subsequent to
that stranding or distress if salvage is for the purpose of utilization in scientific research or for the purpose of maintenance in a
properly curated, professionally accredited scientific collection.


http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr;sid=64a68c397f460e63a990241d37c642d5;rgn=div5;view=text;node=50%3A7.0.1.3.1;idno=50;cc=ecfr
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(2) Registration. A person salvaging a dead marine mammal specimen under this section must register the salvage of the specimen
with the appropriate Regional Office of the National Marine Fisheries Service within 30 days after the taking or death occurs. The
registration must include:

(i) The name, address, and any official position of the individual engaged in the taking and salvage;

(i) A description of the marine mammal specimen salvaged including the scientific and common names of the species;

(iiif) A description of the parts salvaged,;

(iv) The date and the location of the taking;

(v) Such other information as deemed necessary by the Assistant Administrator.

(3) Identification and curation. The Regional Director will assign a single unique number to each carcass, and the parts thereof, that
are salvaged under the provisions of this section. The person who salvaged the specimen may designate the number to be
assigned. After this number is assigned, the person who salvaged the specimen must permanently mark that number on each
separate hard part of that specimen and must affix that number with tags or labels to each soft part of that specimen or the
containers in which that soft part is kept. Each specimen salvaged under this section must be curated in accordance with
professional standards.

(4) No sale or commercial trade. No person may sell or trade for commercial purposes any marine mammal specimen salvaged
under this section.

(5) Transfer without prior authorization. A person who salvages a marine mammal specimen under this section may transfer that
specimen to another person if:

(i) The person transferring the marine mammal specimen does not receive remuneration for the specimen;

(i) The person receiving the marine mammal specimen is an employee of the National Marine Fisheries Service, the U.S. Fish and
Wildlife Service, or any other Federal agency with jurisdiction and conservation responsibilities in marine shoreline areas; is a
person authorized under 16 U.S.C. 1382(c); or is a person who has received prior authorization under paragraph (c)(6) of this
section;

(iii) The marine mammal specimen is transferred for the purpose of scientific research, for the purpose of maintenance in a properly
curated, professionally accredited scientific collection, or for educational purposes;

(iv) The unigue number assigned by the National Marine Fisheries Service is on, marked on, or affixed to the marine mammal
specimen or container; and

(v) Except as provided under paragraph (c)(8) of this section, the person transferring the marine mammal specimen notifies the
appropriate Regional Office of the National Marine Fisheries Service of the transfer, including notification of the number of the
specimen transferred and the person to whom the specimen was transferred, within 30 days after the transfer occurs.

(6) Other transfers within the United States. Except as provided under paragraphs (c)(5) and (c)(8) of this section, a person who
salvages a marine mammal specimen, or who has received a marine mammal specimen under the provisions of this section, may
not transfer that specimen to another person within the United States unless the Regional Director of the appropriate Regional
Office of the National Marine Fisheries Service grants prior written authorization for the transfer. The Regional Director may grant
authorization for the transfer if there is evidence that the conditions listed under paragraphs (c)(5)(i), (c)(5)(iii), and (c)(5)(iv) of this
section are met.

(7) Tranfers outside of the United States. A person who salvages a marine mammal specimen, or a person who has received a
marine mammal specimen under the provisions of this section, may not transfer that specimen to a person outside of the United
States unless the Assistant Administrator grants prior written authorization for the transfer. The Assistant Administrator may grant
authorization for the transfer if there is evidence that the conditions listed under paragraphs (c)(5)(i), (c)(5)(iii), and (c)(5)(iv) of this
section are met.

(8) Exceptions to requirements for notification or prior authorization. A person may transfer a marine mammal specimen salvaged
under this section without the notification required in paragraph (c)(5)(v) of this section or the prior authorization required in
paragraph (c)(6) of this section if:



(i) The transfer is a temporary transfer to a laboratory or research facility within the United States so that analyses can be performed
for the person salvaging the specimen; or

(i) The transfer is a loan of not more than 1 year to another professionally accredited scientific collection within the United States.

[39 FR 1852, Jan. 15, 1974, as amended at 56 FR 41307, Aug. 20, 1991]
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publish an announcement in the FED-
ERAL REGISTER of fisheries having
takes of marine mammals listed under
the Endangered Species Act, including
a summary of available information re-
garding the fisheries interactions with
listed species. Any interested party
may, within 45 days of such publica-
tion, submit to the Assistant Adminis-
trator written data or views with re-
spect to the listed fisheries. As soon as
practicable after the end of the 45 days
following publication, NMFS will pub-
lish in the FEDERAL REGISTER a list of
the fisheries for which the determina-
tions listed in paragraph (a) of this sec-
tion have been made. This publication
will set forth a summary of the infor-
mation used to make the determina-
tions.

(c) Issuance of authorization. The As-
sistant Administrator will issue appro-
priate permits for vessels in fisheries
that are required to register under
§229.4 and for which determinations
under the procedures of paragraph (b)
of this section can be made.

(d) Category Il fisheries. Vessel own-
ers engaged only in Category Ill fish-
eries for which determinations are
made under the procedures of para-
graph (b) of this section will not be
subject to the penalties of this Act for
the incidental taking of marine mam-
mals to which this subpart applies, as
long as the vessel owner or operator of
such vessel reports any incidental mor-
tality or injury of such marine mam-
mals in accordance with the require-
ments of §229.6.

(e) Emergency authority. During the
course of the commercial fishing sea-
son, if the Assistant Administrator de-
termines that the level of incidental
mortality or serious injury from com-
mercial fisheries for which such a de-
termination was made under this sec-
tion has resulted or is likely to result
in an impact that is more than neg-
ligible on the endangered or threatened
species or stock, the Assistant Admin-
istrator will use the emergency author-
ity of §229.9 to protect such species or
stock, and may modify any permit
granted under this paragraph as nec-
essary.

(f) Suspension, revocation, modification
and amendment. The Assistant Admin-
istrator may, pursuant to the provi-
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sions of 15 CFR part 904, suspend or re-
voke a permit granted under this sec-
tion if the Assistant Administrator de-
termines that the conditions or limita-
tions set forth in such permit are not
being complied with. The Assistant Ad-
ministrator may amend or modify,
after notification and opportunity for
public comment, the list of fisheries
published in accordance with para-
graph (b) of this section whenever the
Assistant  Administrator determines
there has been a significant change in
the information or conditions used to
determine such a list.

(g) Southern sea otters. This subpart
does not apply to the taking of South-
ern (California) sea otters.

[60 FR 45100, Aug. 30, 1995, as amended at 64
FR 9088, Feb. 24, 1999]

Subpart C—Take Reduction Plan
Regulations and Emergency
Regulations

§229.30 Basis.

Section 118(f)(9) of the Act authorizes
the Director, NMFS, to impose regula-
tions governing commercial fishing op-
erations, when necessary, to imple-
ment a take reduction plan in order to
protect or restore a marine mammal
stock or species covered by such a plan.

[64 FR 9088, Feb. 24, 1999]

§229.31 Pacific Offshore
Take Reduction Plan.

(a) Purpose and scope. The purpose of
this section is to implement the Pa-
cific Offshore Cetacean Take Reduction
Plan. Paragraphs (b) through (d) of this
section apply to all U.S. drift gillnet
fishing vessels operating in waters sea-
ward of the coast of California or Or-
egon, including adjacent high seas wa-
ters. For purposes of this section, the
fishing season is defined as beginning
May 1 and ending on January 31 of the
following year.

(b) Extenders. An extender is a line
that attaches a buoy (float) to a drift
gillnet’s floatline. The floatline is at-
tached to the top of the drift gillnet.
All extenders (buoy lines) must be at
least 6 fathoms (36 ft; 10.9 m) in length
during all sets. Accordingly, all
floatlines must be fished at a minimum

Cetacean
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of 36 feet (10.9 m) below the surface of
the water.

(c) Pingers. (1) For the purposes of
this paragraph (c), a pinger is an acous-
tic deterrent device which, when im-
mersed in water, broadcasts a 10 kHz (+
2 kHz) sound at 132 dB (+ 4 dB) re 1
micropascal at 1 m, lasting 300 milli-
seconds (+ 15 milliseconds), and repeat-
ing every 4 seconds (+ .2 seconds); and
remains operational to a water depth
of at least 100 fathoms (600 ft or 182.88
m).

(2) While at sea, operators of drift
gillnet vessels with gillnets onboard
must carry enough pingers on the ves-
sel to meet the requirements set forth
under paragraphs (c)(3) through(6) of
this section.

(3) Floatline. Pingers shall be at-
tached within 30 ft (9.14 m) of the
floatline and spaced no more than 300
ft (91.44 m) apart.

(4) Leadline. Pingers shall be attached
within 36 ft (10.97 m) of the leadline and
spaced no more than 300 ft (91.44 m)
apart.

(5) Staggered Configuration. Pingers
attached within 30 ft (9.14 m) of the
floatline and within 36 ft (10.97 m) of
the leadline shall be staggered such
that the horizontal distance between
them is no more than 150 ft (45.5 m).

(6) Any materials used to weight
pingers must not change its specifica-
tions set forth under paragraph (c)(1) of
this section.

(7) The pingers must be operational
and functioning at all times during de-
ployment.

(8) If requested, NMFS may authorize
the use of pingers with specifications
or pinger configurations differing from
those set forth in paragraphs (c)(1) and
(c)(3) of this section for limited, experi-
mental purposes within a single fishing
season.

(d) Skipper education workshops. After
notification from NMFS, vessel opera-
tors must attend a skipper education
workshop before commencing fishing
each fishing season. For the 1997/1998
fishing season, all vessel operators
must have attended one skipper edu-
cation workshop by October 30, 1997.
NMFS may waive the requirement to

§229.32

attend these workshops by notice to all
vessel operators.

[62 FR 51813, Oct. 3, 1997, as amended at 63 FR
27861, May 21, 1998; 64 FR 3432, Jan. 22, 1999]

§229.32 Atlantic large whale take re-
duction plan regulations.

(a)(1) Regulated waters. The regula-
tions in this section apply to all U.S.
waters in the Atlantic except for the
areas exempted in paragraph (a)(2) of
this section.

(2) Exempted waters. The regulations
in this section do not apply to waters
landward of the first bridge over any
embayment, harbor, or inlet and to wa-
ters landward of the following lines:

Rhode Island

41°27.99' N 71° 11.75" W TO 41° 28.49' N 71° 14.63'
W (Sakonnet River)

41° 26.96' N 71° 21.34' W TO 41° 26.96' 71° 25.92"
W (Narragansett Bay)

41° 22.41' N 71° 30.80' W TO 41° 22.41' N 71° 30.85'
W (Pt. Judith Pond Inlet)

41° 21.31' 71° 38.30" W TO 41° 21.30" N 71° 38.33'
W (Ninigret Pond Inlet)

41°19.90' N 71° 43.08" W TO 41° 19.90' N 71° 43.10'
W (Quonochontaug Pond Inlet)

41°19.66' N 71° 45.75' W TO 41° 19.66' N 71° 45.78'
W (Weekapaug Pond Inlet)

New York

West of the line from the Northern fork of
the eastern end of Long Island, NY (Orient
Pt.) to Plum Island to Fisher’s Island to
Watch Hill, RI. (Long Island Sound)

41° 11.40' N 72° 09.70' W TO 41° 04.50' N 71°
51.60;min; W (Gardiners Bay)

40° 50.30" 72° 28.50" W TO 40° 50.36' N 72° 28.67"
W (Shinnecock Bay Inlet)

40° 45.70' N 72° 45.15" W TO 40° 45.72' N 72° 45.30'
W (Moriches Bay Inlet)

40° 37.32' N 73°18.40' W TO 40° 38.00' N 73° 18.56"
W (Fire Island Inlet)

40° 34.40" N 73° 34.55" W TO 40° 35.08' N 73° 35.22'
W (Jones Inlet)

New Jersey

39°45.90' N 74° 05.90' W TO 39° 45.15' N 74° 06.20'
W (Barnegat Inlet)

39°30.70' N 74° 16.70' W TO 39° 26.30' N 74° 19.75'
W (Beach Haven to Brigantine Inlet)

38°56.20" N 74°51.70' W TO 38° 56.20' N 74° 51.90
W (Cape May Inlet)

39°16.70' N 75° 14.60' W TO 39° 11.25' N 75° 23.90
W (Delaware Bay)

Maryland/Virginia

38°19.48' N 75° 05.10' W TO 38°19.35' N 75° 05.25'
W (Ocean City Inlet)

37°52.50' N 75°24.30' W TO 37° 11.90' N 75° 48.30"
W (Chincoteague to Ship Shoal Inlet)
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37°11.10' N 75°49.30' W TO 37° 10.65' N 75° 49.60"
W (Little Inlet)

37°07.00' N 75°53.75' W TO 37° 05.30' N 75° 56.50"
W (Smith Island Inlet)

North Carolina to Florida

All marine and tidal waters landward of
the 72 COLREGS demarcation line (Inter-
national Regulations for Preventing Colli-
sions at Sea, 1972), as depicted or noted on
nautical charts published by the National
Oceanic and Atmospheric Administration
(Coast Charts 1:80,000 scale), and as described
in 33 CFR part 80.

(b) Gear marking provisions—(1)(i)
Specified gear. Specified fishing gear
consists of lobster trap gear and gillnet
gear set in specified areas.

(ii) Specified areas. Specified areas
are: Southeast U.S. Observer Area,
Great South Channel Restricted Areas
(including the Great South Channel
Sliver Restricted Area), Cape Cod Bay
Restricted Area, and the Stellwagen
Bank/Jeffreys Ledge Restricted Area.

(iii) Requirement. From January 1,
1999, and as otherwise required in para-
graphs  ()@)(ii),  ©@(ii), (G,
@@)(ii), (DE)(iD), (@@(i), (DG)(ii),
and (f)(2) of this section, any person
who owns or fishes with specified fish-
ing gear in specified areas must mark
that gear as specified in paragraphs
(b)(2) and (b)(3) of this section, unless
otherwise required by the Assistant
Administrator under paragraph (g) of
this section.

(2) Color code. Specified gear must be
marked with the appropriate colors to
designate gear-types and areas as fol-
lows:

Lobster trap gear—red

Gillnet gear—green

Southeast U.S. Observer Area—blue
Great South Channel Restricted

Areas—yellow
Cape Cod Bay Restricted Area—orange
Stellwagen Bank/Jeffreys Ledge Area—

black

(3) Markings. All specified gear in
specified areas must be marked with
two color codes, one designating the
gear type, the other indicating the area
where the gear is set. Each color of the
color codes must be permanently
marked on or along the line or lines
specified under paragraphs (c)(3)(ii),
©@(in), (©)®)(ii), (d)(ii), (DE)(ii),
(d)(@)(ii), (d)(5)(ii), and (f)(2) of this sec-
tion. Each color mark of the color
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codes must be clearly visible when the
gear is hauled or removed from the
water. Each mark must be at least 4
inches (10.2 cm) long. The two color
marks must be placed within 6 inches
(15.2 cm) of each other. If the color of
the rope is the same as or similar to a
color code, a white mark may be sub-
stituted for that color code. (For exam-
ple, buoy lines of gillnet gear set in the
Great South Channel Sliver Restricted
Area must have a yellow mark and a
green mark, each at least 4 inches (10.2
cm) long, with the yellow and green
marks placed within 6 inches (15.2 cm)
of each other. If the buoy line is yel-
low, the gear must have white and
green marks.) In marking or affixing
the color code, the line may be dyed,
painted, or marked with thin colored
whipping line, thin colored plastic or
heat shrink tubing, or other material,
or a thin line may be woven into or
through the line, or the line may be
marked as approved in writing by the
Assistant Administrator.

(4) Changes to requirements. If the As-
sistant Administrator revises the gear
marking requirements under paragraph
(g) of this section, the gear must be
marked in compliance with those re-
quirements.

(c) Restrictions applicable to lobster
trap gear in regulated waters—(1) No line
floating at the surface. No person may
fish with lobster trap gear that has any
portion of the buoy line floating at the
surface at any time, except that, if
more than one buoy is attached to a
single buoy line or if a high flyer and a
buoy are used together on a single
buoy line, floating line may be used be-
tween these objects.

(2) No wet storage of gear. Lobster
traps must be hauled out of the water
at least once in 30 days.

(3) Cape Cod Bay Restricted Area—(i)
Area. The Cape Cod Bay restricted area
consists of the Cape Cod Bay Critical
Habitat area specified under 50 CFR
216.13(b), unless the Assistant Adminis-
trator changes that area in accordance
with paragraph (g) of this section.

(ii) Gear marking requirements. No per-
son may fish with lobster trap gear in
the Cape Cod Bay Restricted Area un-
less that gear is marked according to
the gear marking code specified under
paragraph (b) of this section. All buoy
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lines used in connection with lobster
trap gear must be marked within 2 ft
(0.6 m) of the top of the buoy line (or 2
ft (0.6 m) below a weak link) and mid-
way along the length of the buoy line.

(iii) Winter restricted period. The win-
ter restricted period for this area is
from January 1 through May 15 of each
year. During the winter restricted pe-
riod, no person may fish with lobster
trap gear in the Cape Cod Bay Re-
stricted Area unless that person’s gear
complies with the following require-
ments:

(A) Weak links—All buoy lines are at-
tached to the buoy with a weak link.
The breaking strength of this weak
link must be no more than 500 Ib (226.7
kg).
(B) Multiple trap trawls—All traps are
set in either a two-trap string or in a
trawl of four or more traps. Single
traps and three trap trawls are not al-
lowed. A two-trap string must have
only one buoy line.

(C) Sinking buoy lines—All buoy lines
are comprised of sinking line except
the bottom portion of the line, which
may be a section of floating line not to
exceed one-third the overall length of
the buoy line.

(D) Sinking ground line—All ground
lines are made entirely of sinking line.

(iv) Other restricted period. From May
16 through December 31 of each year,
no person may fish with lobster trap
gear in the Cape Cod Bay Restricted
Area unless that person’s gear complies
with at least two of the characteristics
of the Lobster Take Reduction Tech-
nology List in paragraph (c)(10) of this
section. The Assistant Administrator
may revise this restricted period in ac-
cordance with paragraph (g) of this sec-
tion.

(4) Great South Channel Restricted Lob-
ster Area—(i) Area. The Great South
Channel restricted area consists of the
Great South Channel Critical Habitat
area specified under 50 CFR 216.13(a)
unless the Assistant Administrator
changes that area in accordance with
paragraph (g) of this section.

(i) Gear marking requirements. No per-
son may fish with lobster trap gear in
the Great South Channel Restricted
Area unless that gear is marked ac-
cording to the gear marking code spec-
ified under paragraph (b) of this sec-
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tion. All buoy lines used in connection
with lobster trap gear must be marked
within 2 ft (0.6 m) of the top of the
buoy line (or 2 ft (0.6 m) below a weak
link) and midway along the length of
the buoy line.

(iii) Spring closed period. The spring
closed period for this area is from April
1 through June 30 of each year unless
the Assistant Administrator revises
the closed period in accordance with
paragraph (g) of this section. During
the spring closed period, no person may
fish with or set lobster trap gear in the
Great South Channel restricted lobster
area unless the Assistant Adminis-
trator specifies gear modifications or
alternative fishing practices in accord-
ance with paragraph (g) of this section
and the gear or practices comply with
those specifications.

(iv) Other restricted period. From July
1 through March 31 no person may fish
with lobster trap gear in the Great
South Channel Restricted Lobster Area
unless that person’s gear complies with
at least two of the characteristics of
the Lobster Take Reduction Tech-
nology List in paragraph (c)(10) of this
section. The Assistant Administrator
may revise this restricted period in ac-
cordance with paragraph (g) of this sec-
tion.

(5) Stellwagen Bank/Jeffreys Ledge Re-
stricted Area—(i) Area. The Stellwagen
Bank/Jeffreys Ledge restricted area
consists of all Federal waters of the
Gulf of Maine that lie to the south of
the 43°15' N lat. line and west of the 70°
W long. line, except for right whale
critical habitat, unless the Assistant
Administrator changes that area in ac-
cordance with paragraph (g) of this sec-
tion.

(ii) Gear marking requirements. No per-
son may fish with lobster trap gear in
the Stellwagen Bank/Jeffreys Ledge
Restricted Area unless that gear is
marked according to the gear marking
code specified under paragraph (b) of
this section. All buoy lines used in con-
nection with lobster trap gear must be
marked within 2 ft (0.6 m) of the top of
the buoy line (or 2 ft (0.6 m) below a
weak link) and midway along the
length of the buoy line.

(iii) Gear requirements. No person may
fish with lobster trap gear in the
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Stellwagen Bank/Jeffreys Ledge Re-
stricted Area unless that person’s gear
complies with at least two of the char-
acteristics of the Lobster Take Reduc-
tion Technology List in paragraph
(c)(10) of this section. The Assistant
Administrator may revise this require-
ment in accordance with paragraph (g)
of this section.

(6) Northern offshore lobster waters—(i)
Area. The northern offshore lobster wa-
ters area includes all offshore lobster
waters (as defined in §229.2) north of
41°30 N lat., except for areas included in
the Great South Channel Critical Habi-
tat.

(ii) Gear requirements. No person may
fish with lobster trap gear in the
northern offshore lobster waters area
unless that person’s gear complies with
at least one of the characteristics of
the Lobster Take Reduction Tech-
nology List in paragraph (c)(10) of this
section. The Assistant Administrator
may revise this requirement in accord-
ance with paragraph (g) of this section.

(7) Southern offshore lobster waters—(i)
Area. The southern offshore lobster wa-
ters area includes all offshore lobster
waters (as defined in §229.2) south of
41°30 N lat., except for areas included in
the Great South Channel Critical Habi-
tat.

(ii) Gear requirements. From December
1 through March 31, no person may fish
with lobster trap gear in the southern
offshore lobster waters area unless that
person’s gear complies with at least
one of the characteristics of the Lob-
ster Take Reduction Technology List
in paragraph (c)(10) of this section. The
Assistant Administrator may revise
this requirement in accordance with
paragraph (g) of this section.

(8) Northern inshore lobster waters—(i)
Area. Northern inshore lobster waters
consist of all inshore lobster waters (as
defined in §229.2) north of 41°30' N lat.,
except the Cape Cod Bay restricted
area, Great South Channel restricted
area and the Stellwagen Bank/Jeffreys
Ledge restricted area.

(ii) Gear Requirements. No person may
fish with lobster trap gear in the
northern inshore lobster waters area
unless that person’s gear complies with
at least one of the characteristics of
the Lobster Take Reduction Tech-
nology List in paragraph (c)(10) of this
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section. The Assistant Administrator
may revise this requirement in accord-
ance with paragraph (g) of this section.

(9) Southern inshore lobster waters—(i)
Area. The southern inshore lobster wa-
ters consist of all inshore lobster wa-
ters (as defined in §229.2) south of 41°30'
N lat., except the Great South Channel
restricted area.

(i) Gear requirements. From December
1 through March 31, no person may fish
with lobster trap gear in the southern
inshore lobster waters area unless that
person’s gear complies with at least
one of the characteristics of the Lob-
ster Take Reduction Technology List
in paragraph (c)(10) of this section. The
Assistant Administrator may revise
this requirement in accordance with
paragraph (g) of this section.

(10) Lobster Take Reduction Technology
List. The following gear characteristics
comprise the Lobster Take Reduction
Technology List:

(i) All buoy lines are 7 inches (1.11
cm) in diameter or less.

(ii) AIll buoys are attached to the
buoy line with a weak link having a
maximum breaking strength of up to
1100 Ib (498.8 kg). Weak links may in-
clude swivels, plastic weak links, rope
of appropriate diameter, hog rings,
rope stapled to a buoy stick, or other
materials or devices approved in writ-
ing by the Assistant Administrator.

(iii) For gear set in offshore lobster
areas only, all buoys are attached to
the buoy line with a weak link having
a maximum breaking strength of up to
3780 Ib (1714.3 kg).

(iv) For gear set in offshore lobster
areas only, all buoys are attached to
the buoy line by a section of rope no
more than three fourths the diameter
of the buoy line.

(v) All buoy lines are composed en-
tirely of sinking line.

(vi) All ground lines are made of
sinking line.

(d) Restrictions applicable to anchored
gillnet gear—(1) No line floating at the
surface. No person may fish with an-
chored gillnet gear that has any por-
tion of the buoy line floating at the
surface at any time, except that, if
more than one buoy is attached to a
single buoy line or if a high flyer and a
buoy are used together on a single
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buoy line, floating line may be used be-
tween these objects.

(2) Cape Cod Bay Restricted Area—(i)
Area. The Cape Cod Bay Restricted
Area consists of the Cape Cod Bay Crit-
ical Habitat area specified under 50
CFR 216.13(b), unless the Assistant Ad-
ministrator changes that area under
paragraph (g) of this section.

(i) Gear marking requirements. No per-
son may fish with anchored gillnet
gear in the Cape Cod Bay Restricted
Area unless that gear is marked ac-
cording to the gear marking code spec-
ified under paragraph (b) of this sec-
tion. All buoy lines used in connection
with anchored gillnets must be marked
within 2 ft (0.6 m) of the top of the
buoy line (or 2 ft (0.6 m) below a weak
link) and midway along the length of
the buoy line.

(iii) Winter restricted period. The win-
ter restricted period for this area is
from January 1 through May 15 of each
year, unless the Assistant Adminis-
trator revises the restricted period
under paragraph (g) of this section.
During the winter restricted period, no
person may fish with anchored gillnet
gear in the Cape Cod Bay Restricted
Area unless the Assistant Adminis-
trator specifies gear modifications or
alternative fishing practices under
paragraph (g) of this section and the
gear or practices comply with those
specifications. The Assistant Adminis-
trator may waive this closure for the
remaining portion of any year through
a notification in the FEDERAL REG-
ISTER if NMFS determines that right
whales have left the critical habitat
and are unlikely to return for the re-
mainder of the season.

(iv) Other restricted period. From May
16 through December 31 of each year,
no person may fish with anchored
gillnet gear in the Cape Cod Bay Re-
stricted Area unless that person’s gear
complies with at least two of the char-
acteristics of the Gillnet Take Reduc-
tion Technology List in paragraph
(d)(8) of this section. The Assistant Ad-
ministrator may revise this restricted
period in accordance with paragraph
(g) of this section.

(3) Great South Channel Restricted
Gillnet Area—(i) Area. The Great South
Channel Restricted Gillnet Area con-
sists of the area bounded by lines con-
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necting the following four points:
41°02.2' N/69°02'" W, 41°43.5' N/69°36.3' W,
42°10" N/68°31' W, and 41°38' N/68°13' W,
unless the Assistant Administrator
changes that area in accordance with
paragraph (g) of this section. This area
includes the Great South Channel crit-
ical habitat area specified under 50
CFR 216.13(a), except for the “‘sliver
area’” identified in paragraph (d)(4) of
this section.

(i) Gear marking requirements. No per-
son may fish with anchored gillnet
gear in the Great South Channel Re-
stricted Gillnet Area unless that gear
is marked according to the gear mark-
ing code specified under paragraph (b)
of this section. All buoy lines used in
connection with anchored gillnets
must be marked within 2 ft (0.6 m) of
the top of the buoy line (or 2 ft (0.6 m)
below a weak link) and midway along
the length of the buoy line.

(iii) Spring closed period. The spring
closed period for this area is from April
1 through June 30 of each year unless
the Assistant Administrator revises
the closed period in accordance with
paragraph (g) of this section. During
the spring closed period, no person may
set or fish with anchored gillnet gear
in the Great South Channel Restricted
Gillnet Area unless the Assistant Ad-
ministrator specifies gear modifica-
tions or alternative fishing practices in
accordance with paragraph (g) of this
section and the gear or practices com-
ply with those specifications.

(iv) Other restricted period. From July
1 through March 31 no person may fish
with anchored gillnet gear in the Great
South Channel Restricted Gillnet Area
unless that person’s gear complies with
at least two of the characteristics of
the Gillnet Take Reduction Tech-
nology List in paragraph (d)(8) of this
section. The Assistant Administrator
may revise this restricted period in ac-
cordance with paragraph (g) of this sec-
tion.

(4) Great South Channel Sliver Re-
stricted Area—(i) Area. The Great South
Channel Sliver Restricted Area con-
sists of the area bounded by lines con-
necting the following points: 41°02.2' N/
69°02' W, 41°43.5' N/69°36.3' W, 41°40" N/
69°45' W, and 41°00" N/69°05" W, unless the
Assistant Administrator changes that
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area in accordance with paragraph (g)
of this section.

(ii) Gear marking requirements. No per-
son may fish with anchored gillnet
gear in the Great South Channel Sliver
Restricted Area unless that gear is
marked according to the gear marking
code specified under paragraph (b) of
this section. All buoy lines used in con-
nection with anchored gillnets must be
marked within 2 ft (0.6 m) of the top of
the buoy line (or 2 ft below a weak
link) and midway along the length of
the buoy line.

(iii) Gear requirements. No person may
fish with anchored gillnet gear in the
Great South Channel Sliver Restricted
Area unless that person’s gear complies
with at least two of the characteristics
of the Gillnet Take Reduction Tech-
nology List in paragraph (d)(8) of this
section. The Assistant Administrator
may revise these requirements in ac-
cordance with paragraph (g) of this sec-
tion.

(5) Stellwagen Bank/Jeffreys Ledge Re-
stricted Area—(i) Area. The Stellwagen
Bank/Jeffreys Ledge Restricted Area
consists of all Federal waters of the
Gulf of Maine that lie to the south of
the 43°15' N lat. line and west of the 70°
W long. line, except right whale crit-
ical habitat, unless the Assistant Ad-
ministrator changes that area in ac-
cordance with paragraph (g) of this sec-
tion.

(ii) Gear marking requirements. No per-
son may fish with anchored gillnet
gear in the Stellwagen Bank/Jeffreys
Ledge Restricted Area unless that gear
is marked according to the gear mark-
ing code specified under paragraph (b)
of this section. All buoy lines used in
connection with anchored gillnets
must be marked within 2 ft (0.6 m) of
the top of the buoy line (or 2 ft below
a weak link) and midway along the
length of the buoy line.

(iii) Gear requirements. No person may
fish with anchored gillnet gear in the
Stellwagen Bank/Jeffreys Ledge Re-
stricted Area unless that person’s gear
complies with at least two of the char-
acteristics of the Gillnet Take Reduc-
tion Technology List in paragraph
(d)(8) of this section. The Assistant Ad-
ministrator may revise these require-
ments in accordance with paragraph (g)
of this section.
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(6) Other Northeast Waters Area—(i)
Area. The *“Other Northeast Waters
Area” consists of all northeast waters
(as defined in §229.2) except for the
Cape Cod Bay Restricted Area, the
Great South Channel Restricted
Gillnet Area, Great South Channel
Sliver Restricted Area and the
Stellwagen Bank/Jeffreys Ledge Re-
stricted Area.

(ii) Gear requirements. No person may
fish with anchored gillnet gear in the
Other Northeast Waters Area unless
that person’s gear complies with at
least one of the characteristics of the
Gillnet Take Reduction Technology
List in paragraph (d)(8) of this section.
The Assistant Administrator may re-
vise these requirements in accordance
with paragraph (g) of this section.

(7) Mid-Atlantic Coastal Waters Area—
(i) Area. The mid-Atlantic Coastal Wa-
ters Area is defined in §229.2.

(ii) Gear requirements. From December
1 through March 31, no person may fish
with anchored gillnets in the Mid-At-
lantic Coastal Waters Area unless that
person’s gear complies with at least
one of the characteristics of the Gillnet
Take Reduction Technology List in
paragraph (d)(8) of this section. The As-
sistant Administrator may revise these
requirements in accordance with para-
graph (g) of this section.

(8) Gillnet Take Reduction Technology
List. The following gear characteristics
comprise the Gillnet Take Reduction
Technology List:

(i) All buoy lines are 7.6 inches (1.11
cm) in diameter or less.

(ii) All buoys are attached to the
buoy line with a weak link having a
maximum breaking strength of up to
1100 Ib (498.8 kg). Weak links may in-
clude swivels, plastic weak links, rope
of appropriate diameter, hog rings,
rope stapled to a buoy stick, or other
materials or devices approved in writ-
ing by the Assistant Administrator.

(iii) Weak links with a breaking
strength of up to 1100 Ib (498.8 kg) are
installed in the float rope between net
panels.

(iv) All buoy lines are composed en-
tirely of sinking line.

(e) Restrictions applicable to mid-Atlan-
tic driftnet gear—(1) Restrictions. From
December 1 through March 31 of the
following year, no person may fish with
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driftnet gear at night in the mid-Atlan-
tic coastal waters area unless that gear
is tended. During that time, all
driftnet gear set by that vessel in the
mid-Atlantic coastal waters area must
be removed from the water and stowed
on board the vessel before a vessel re-
turns to port. The Assistant Adminis-
trator may revise these requirements
in accordance with paragraph (g) of
this section.

(f) Restrictions applicable to shark
gillnet gear—(1) Management areas—(i)
Southeast U.S. restricted area. The
southeast U.S. restricted area consists
of the area from 32°00' N lat. (near Sa-
vannah, GA) south to 27°51' N lat. (near
Sebastian Inlet, FL), extending from
the shore eastward to 80°00' W long.,
unless the Assistant Administrator
changes that area in accordance with
paragraph (g) of this section.

(ii) Southeast U.S. observer area. The
southeast U.S. observer area consists
of the southeast U.S. restricted area
and an additional area along the coast
south to 26°46.5' N lat. (near West Palm
Beach, FL) and extending from the
shore eastward out to 80°00' W long.,
unless the Assistant Administrator
changes that area in accordance with
paragraph (g) of this section.

(2) Gear marking requirements. From
November 15 through March 31 of the
following year, no person may fish with
gillnet gear in the southeast U.S. ob-
server area unless that gear is marked
according to the gear marking code
specified under paragraph (b) of this
section. All buoy lines must be marked
within 2 ft (0.6 m) of the top of the
buoy line and midway along the length
of the buoy line. From November 15,
1999, each net panel must be marked
along both the float line and the lead
line at least once every 100 yards (92.4
m).

(3) Restrictions—(i) Observer require-
ment. No person may fish with shark
gillnet gear in the southeast U.S. ob-
server area from November 15 through
March 31 of the following year unless
the operator of the vessel calls the SE
Regional Office in St. Petersburg, FL,
not less than 48 hours prior to depart-
ing on any fishing trip in order to ar-
range for observer coverage. If the Re-
gional Office requests that an observer
be taken on board a vessel during a
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fishing trip at any time from November
15 through March 31 of the following
year, no person may fish with shark
gillnet gear aboard that vessel in the
southeast U.S. observer area unless an
observer is on board that vessel during
the trip.

(ii) Closure. Except as provided under
paragraph (f)(3)(iii) of this section, no
person may fish with shark gillnet gear
in the southeast U.S. restricted area
during the closed period. The closed pe-
riod for this area is from November 15
through March 31 of the following year,
unless the Assistant Administrator
changes that closed period in accord-
ance with paragraph (g) of this section.

(iii) Special provision for strikenets.
Fishing for sharks with strikenet gear
is exempt from the restriction under
paragraph (f)(3)(ii) of this section if:

(A) No nets are set at night or when
visibility is less than 500 yards (460 m).

(B) Each set is made under the obser-
vation of a spotter plane.

(C) No net is set within 3 nautical
miles of a right, humpback, fin or
minke whale.

(D) If a right, humpback, fin or
minke whale moves within 3 nautical
miles of the set gear, the gear is re-
moved immediately from the water.

(g) Other provisions. In addition to
any other emergency authority under
the Marine Mammal Protection Act,
the Endangered Species Act, the Mag-
nuson-Stevens Fishery Conservation
and Management Act, or other appro-
priate authority, the Assistant admin-
istrator may take action under this
section in the following situations:

(1) Entanglements in critical habitat. If
a serious injury or mortality of a right
whale occurs in the Cape Cod Bay crit-
ical habitat from January 1 through
May 15, in the Great South Channel
Restricted Area from April 1 through
June 30, or in the Southeast U.S. Re-
stricted Area from November 15
through March 31 as a result of an en-
tanglement by lobster or gillnet gear
allowed to be used in those areas and
times, the Assistant Administrator
shall close that area to that gear type
for the rest of that time period and for
that same time period in each subse-
quent year, unless the Assistant Ad-
ministrator revises the restricted pe-
riod in accordance with paragraph
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(9)(2) of this section or unless other
measures are implemented under para-
graph (9)(2).

(2) Other special measures. The Assist-
ant Administrator may revise the re-
quirements of this section through a
publication in the FEDERAL REGISTER
if:

(i) NMFS verifies that certain gear
characteristics are both operationally
effective and reduce serious injuries
and mortalities of endangered whales;

(ii) New gear technology is developed
and determined to be appropriate;

(iii) Revised breaking strengths are
determined to be appropriate;

(iv) New marking systems are devel-
oped and determined to be appropriate;

(v) NMFS determines that right
whales are remaining longer than ex-
pected in a closed area or have left ear-
lier than expected;

(vi) NMFS determines that the
boundaries of a closed area are not ap-
propriate;

(vii) Gear testing operations are con-
sidered appropriate; or

(viii) Similar situations occur.

[64 FR 7552, Feb. 16, 1999]

EFFECTIVE DATE NOTE: At 64 FR 17292, Apr.
9, 1999, in §229.32, paragraphs (b), (c)(3)(ii),
©@@(i),  ()®)(i), (i),  (DE)(ii),
(d)(@) (i), (d)(5)(ii) and (f)(2) were stayed until
Nov. 1, 1999. At 64 FR 73434, Dec. 30, 1999,
these paragraphs, with the exception of (f)(2),
were further stayed until Nov. 1, 2000.

§229.33 Harbor Porpoise Take Reduc-
tion Plan Implementing Regula-
tions—Gulf of Maine.

(a) Restrictions—(1) Northeast Closure
Area. From August 15 through Sep-
tember 13 of each fishing year, it is
prohibited to fish with, set, haul back,
possess on board a vessel unless
stowed, or fail to remove sink gillnet
gear or gillnet gear capable of catching
multispecies, from Northeast Closure
Area. This prohibition does not apply
to a single pelagic gillnet (as described
and used as set forth in §648.81(f)(2)(ii)
of this title). The Northeast Closure
Area is the area bounded by straight
lines connecting the following points in
the order stated:
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NORTHEAST CLOSURE AREA

Point N. Lat. W. Long.
NE1 ©) 68°55.0'
NE2 43°29.6' 68°55.0'
NE3 44°04.4' 67°48.7'
NE4 44°06.9' 67°52.8'
NES5 44°31.2" 67°02.7
NE6 ®) 67°02.7'

1Maine shoreline.

(2) Mid-coast Closure Area. From Sep-
tember 15 through May 31, it is prohib-
ited to fish with, set, haul back, pos-
sess on board a vessel unless stowed, or
fail to remove sink gillnet gear or
gillnet gear capable of catching multi-
species. This prohibition does not apply
to a single pelagic gillnet (as described
and used as set forth in §648.81(f)(2)(ii)
of this title). The Mid-Coast Closure
Area is the area bounded by straight
lines connecting the following points in
the order stated:

MID-COAST CLOSURE AREA

Point N. Lat. W. Long.

MC1 42°30' @)

MC2 42°30' 70°15'
MC3 42°40' 70°15'
MC4 42°40" 70°00"
MC5 43°00' 70°00"
MC6 43°00' 69°30"
MC7 43°30' 69°30"
MC8 43°30" 69°00"
MC9 ® 69°00"

1 Massachusetts shoreline.

2Maine shoreline.

(3) Massachusetts Bay Closure Area.
From December 1 through May 31, it is
prohibited to fish with, set, haul back,
possess on board a wvessel unless
stowed, or fail to remove sink gillnet
gear or gillnet gear capable of catching
multispecies from the Massachusetts
Bay Closure Area, except with the use
of pingers as provided in paragraph
(d)(2) of this section. This prohibition
does not apply to a single pelagic
gillnet (as described in §648.81(f)(2)(ii)
of this title). The Massachusetts Bay
Closure Area is the area bounded by
straight lines connecting the following
points in the order stated:

MASSACHUSETTS BAY CLOSURE AREA

Point N. Lat. W. Long.
MB1 42°30' ®
MB2 42°30' 70°30'
MB3 42°12' 70°30'
MB4 42°12' 70°00
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MASSACHUSETTS BAY CLOSURE AREA—

Continued
Point N. Lat. W. Long.
MB5 ) 70°00'
MB6 42°00' ®
MC7 42°00' ®)

1Massachusetts shoreline.

2Cape Cod shoreline.

(4) Cape Cod South Closure Area. From
December 1 through May 31, it is pro-
hibited to fish with, set, haul back,
possess on board a vessel unless
stowed, or fail to remove sink gillnet
gear or gillnet gear capable of catching
multispecies from Cape Cod South Clo-
sure Area, except with the use of
pingers as provided in paragraph (d)(3)
of this section. This prohibition does
not apply to a single pelagic gillnet (as
described in §648.81(f)(2)(ii) of this
title). The Cape Cod South Closure
Area is the area bounded by straight
lines connecting the following points in
the order stated:

CAPE COD SOUTH CLOSURE AREA

Point N. Lat. W. Long.
Ccs1 O] 71°45'
CCs2 40°40" 71°45'
CCs3 40°40' 70°30
CCs4 ® 70°30

1Rhode Island shoreline.

2Massachusetts shoreline.

(5) Offshore Closure Area. From No-
vember 1 through May 31, it is prohib-
ited to fish with, set, haul back, pos-
sess on board a vessel unless stowed, or
fail to remove sink gillnet gear or
gillnet gear capable of catching multi-
species from Offshore Closure Area, ex-
cept for the use of pingers as provided
in §229.33(d)(4). This prohibition does
not apply to a single pelagic gillnet (as
described in §648.81(f)(2)(ii) of this
title). The Offshore Closure Area is the
area bounded by straight lines con-
necting the following points in the
order stated:

OFFSHORE CLOSURE AREA

§229.33

(6) Cashes Ledge Closure Area. For the
month of February of each fishing
year, it is prohibited to fish with, set,
haul back, possess on board a vessel
unless stowed, or fail to remove sink
gillnet gear or gillnet gear capable of
catching multispecies from the Cashes
Ledge Closure Area. This prohibition
does not apply to a single pelagic
gillnet (as described in §648.81(f)(2)(ii)
of this title). The Cashes Ledge Closure
Area is the area bounded by straight
lines connecting the following points in
the order stated:

CASHES LEDGE CLOSURE AREA

Point

N. Lat.

W. Long.

CL1
CL2
CL3
CL4
CLS

42°30'
42°30'
43°00'
43°00'
42°30'

69°00
68°30'
68°30
69°00'
69°00

Point

N. Lat.

W. Long.

OFs1
OFSs2
OFS3
OFs4
OFS5
OFS6

42°50'
43°10'
43°10'
42°10'
42°10'
42°50'

69°30"
69°10'
67°40'
67°40'
69°30"
69°30"

(b) Pingers—(1) Pinger specifications.
For the purposes of this subpart, a
pinger is an acoustic deterrent device
which, when immersed in water, broad-
casts a 10 kHz (¥2 kHz) sound at 132 dB
(#4 dB) re 1 micropascal at 1 m, lasting
300 milliseconds (+15 milliseconds), and
repeating every 4 seconds (+.2 seconds).

(2) Pinger attachment. An operating
and functional pinger must be attached
at the end of each string of the gillnets
and at the bridle of every net within a
string of nets.

(c) Pinger training and certification.
Beginning on January 1, 1999, the oper-
ator of a vessel may not fish with, set
or haul back sink gillnets or gillnet
gear, or allow such gear to be in closed
areas where pingers are required as
specified under paragraph (b) of this
section, unless the operator has satis-
factorily completed the pinger certifi-
cation training program and possesses
on board the vessel a valid pinger
training certificate issued by NMFS.
Notice will be given announcing the
times and locations of pinger certifi-
cation training programs.

(d) Use of pingers in closed areas—(1)
Vessels, subject to the restrictions and
regulations specified in paragraph
(a)(2) of this section, may fish in the
Mid-coast Closure Area from Sep-
tember 15 through May 31 of each fish-
ing year, provided that pingers are
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used in accordance with the require-
ments of paragraphs (b) (1) and (2) of
this section.

(2) Vessels, subject to the restrictions
and regulations specified in paragraph
(a)(3) of this section, may fish in the
Massachusetts Bay Closure Area from
December 1 through the last day of
February and from April 1 through
May 31 of each fishing year, provided
that pingers are used in accordance
with the requirements of paragraphs
(b) (1) and (2) of this section.

(3) Vessels, subject to the restrictions
and regulations specified in paragraph
(a)(4) of this section, may fish in the
Cape Cod South Closure Area from De-
cember 1 through the last day of Feb-
ruary and from April 1 through May 31
of each fishing year, provided that
pingers are used in accordance with the
requirements of paragraphs (b) (1) and
(2) of this section.

(4) Vessels, subject to the restrictions
and regulations specified in paragraph
(a)(5) of this section, may fish in the
Offshore Closure Area from November 1
through May 31 of each fishing year,
with the exception of the Cashes Ledge
Closure Area. From February 1
through the end of February, the area
within the Offshore Closure Area de-
fined as ‘‘Cashes Ledge” is closed to all
fishing with sink gillnets. Vessels sub-
ject to the restrictions and regulation
specified in paragraph (a)(5) of this sec-
tion may fish in the Offshore Closure
Area outside the Cashes Ledge Area
from February 1 through the end of
February provided that pingers are
used in accordance with the require-
ments of paragraphs (b) (1) and (2) of
this section.

(e) Other special measures. The Assist-
ant Administrator may revise the re-
quirements of this section through no-
tification published in the FEDERAL
REGISTER if:

(1) After plan implementation, NMFS
determines that pinger operating effec-
tiveness in the commercial fishery is
inadequate to reduce bycatch to the
PBR level with the current plan.

(2) NMFS determines that the bound-
ary or timing of a closed area is inap-
propriate, or that gear modifications

50 CFR Ch. Il (10-1-00 Edition)

(including pingers) are not reducing by-
catch to below the PBR level.

[63 FR 66487, Dec. 2, 1998; 63 FR 71042, Dec. 23,
1998]

§229.34 Harbor Porpoise Take Reduc-
tion Plan—Mid-Atlantic.

(a)(1) Regulated waters. The regula-
tions in this section apply to all waters
in the Mid-Atlantic bounded on the
east by 72°30' W. longitude and on the
south by the North Carolina/South
Carolina border (33°51' N. latitude), ex-
cept for the areas exempted in para-
graph (a)(2) of this section.

(2) Exempted waters. All waters land-
ward of the first bridge over any
embayment, harbor, or inlet will be ex-
empted. The regulations in this section
do not apply to waters landward of the
following lines:

New York

40° 45.70' N 72° 45.15' W TO 40° 45.72' N 72° 45.30
W (Moriches Bay Inlet)

40° 37.32' N 73°18.40' W TO 40° 38.00' N 73° 18.56'
W (Fire Island Inlet)

40° 34.40' N 73° 34.55" W TO 40° 35.08' N 73° 35.22'
W (Jones Inlet)

New Jersey

39°45.90' N 74° 05.90' W TO 39° 45.15' N 74° 06.20'
W (Barnegat Inlet)

39°30.70' N 74° 16.70' W TO 39° 26.30' N 74° 19.75'
W (Beach Haven to Brigantine Inlet)

38°56.20' N 74°51.70' W TO 38° 56.20' N 74° 51.90"
W (Cape May Inlet)

39°16.70' N 75° 14.60' W TO 39° 11.25' N 75° 23.90"
W (Delaware Bay)

Maryland/Virginia

38°19.48' N 75° 05.10' W TO 38°19.35' N 75° 05.25'
W (Ocean City Inlet)

37°52." N 75° 24.30' W TO 37° 11.90' N 75° 48.30'
W (Chincoteague to Ship Shoal Inlet)

37°11.10" N 75° 49.30' W TO 37° 10.65' N 75° 49.60
W (Little Inlet)

37° 07.00" N 75° 53.75' W TO 37° 05.30" N 75° 56."
W (Smith Island Inlet)

North Carolina

All marine and tidal waters landward of
the 72 COLREGS demarcation line (Inter-
national Regulations for Preventing Colli-
sions at Sea, 1972), as depicted or noted on
nautical charts published by NOAA (Coast
Charts 1:80,000 scale), and as described in 33
CFR part 80.

(b) Closures—(1) New Jersey waters.
From April 1 through April 20, it is
prohibited to fish with, set, haul back,
possess on board a wvessel unless
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stowed, or fail to remove any large
mesh gillnet gear from the waters off
New Jersey.

(2) Mudhole. From February 15
through March 15, it is prohibited to
fish with, set, haul back, possess on
board a vessel unless stowed, or fail to
remove any large mesh or small mesh
gillnet gear from the waters off New
Jersey known as the Mudhole.

(3) Southern Mid-Atlantic waters. From
February 15 through March 15, it is
prohibited to fish with, set, haul back,
possess on board a vessel unless
stowed, or fail to remove any large
mesh gillnet gear from the southern
Mid-Atlantic waters.

(c) Gear requirements and limita-
tions—(1) Waters off New Jersey—large
mesh gear requirements and limitations.
From January 1 through April 30 of
each year, no person may fish with,
set, haul back, possess on board a ves-
sel unless stowed, or fail to remove any
large mesh gillnet gear in waters off
New Jersey, unless the gear complies
with the specified gear characteristics.
During this period, no person who owns
or operates the vessel may allow the
vessel to enter or remain in waters off
New Jersey with large mesh gillnet
gear on board, unless the gear complies
with the specified gear characteristics
or unless the gear is stowed. In order to
comply with these specified gear char-
acteristics, the gear must have all the
following characteristics:

(i) Floatline length. The floatline is no
longer than 4,800 ft (1,463.0 m), and, if
the gear is used in the Mudhole, the
floatline is no longer than 3,900 ft
(1,188.7 m).

(if) Twine size. The twine is at least
0.04 inches (0.090 cm) in diameter.

(iii) Size of nets. Individual nets or
net panels are not more than 300 ft
(91.44 m, or 50 fathoms), in length.

(iv) Number of nets. The total number
of individual nets or net panels for a
vessel, including all nets on board the
vessel, hauled by the vessel or deployed
by the vessel, does not exceed 80.

(v) Tie-down system. The gillnet is
equipped with tie-downs spaced not
more than 15 ft (4.6 m) apart along the
floatline, and each tie-down is not
more than 48 inches (18.90 cm) in length
from the point where it connects to the

§229.34

floatline to the point where it connects
to the lead line.

(vi) Tagging requirements. Beginning
January 1, 2000, the gillnet is equipped
with one tag per net, with one tag se-
cured to each bridle of every net within
a string of nets.

(2) Waters off New Jersey—small mesh
gillnet gear requirements and limitations.
From January 1 through April 30 of
each year, no person may fish with,
set, haul back, possess on board a ves-
sel unless stowed, or fail to remove any
small mesh gillnet gear in waters off
New Jersey, unless the gear complies
with the specified gear characteristics.
During this period, no person who owns
or operates the vessel may allow the
vessel to enter or remain in waters off
New Jersey with small mesh gillnet
gear on board, unless the gear complies
with the specified gear characteristics
or unless the gear is stowed. In order to
comply with these specified gear char-
acteristics, the gear must have all the
following characteristics:

(i) Floatline length. The floatline is
less than 3,000 ft (914.4 m).

(ii) Twine size. The twine is at least
0.031 inches (0.081 cm) in diameter.

(iii) Size of nets. Individual nets or
net panels are not more than 300 ft (91.4
m or 50 fathoms) in length.

(iv) Number of nets. The total number
of individual nets or net panels for a
vessel, including all nets on board the
vessel, hauled by the vessel or deployed
by the vessel, does not exceed 45.

(v) Tie-down system. Tie-downs are
prohibited.

(vi) Tagging requirements. Beginning
January 1, 2000, the gillnet is equipped
with one tag per net, with one tag se-
cured to each bridle of every net within
a string of nets.

(3) Southern Mid-Atlantic waters—large
mesh gear requirements and limitations.
From February 1 through April 30 of
each year, no person may fish with,
set, haul back, possess on board a ves-
sel unless stowed, or fail to remove any
large mesh gillnet gear in Southern
Mid-Atlantic waters, unless the gear
complies with the specified gear char-
acteristics. During this period, no per-
son who owns or operates the vessel
may allow the vessel to enter or re-
main in Southern Mid-Atlantic waters
with large mesh sink gillnet gear on

247



Pt. 229, Fig. 1

board, unless the gear complies with
the specified gear characteristics or
unless the gear is stowed. In order to
comply with these specified gear char-
acteristics, the gear must have all the
following characteristics:

(i) Floatline length. The floatline is no
longer than 3,900 ft (1,188.7 m).

(ii) Twine size. The twine is at least
0.04 inches (0.090 cm) in diameter.

(iii) Size of nets. Individual nets or
net panels are not more than 300 ft (91.4
m or 50 fathoms) in length.

(iv) Number of nets. The total number
of individual nets or net panels for a
vessel, including all nets on board the
vessel, hauled by the vessel or deployed
by the vessel, does not exceed 80.

(v) Tie-down system. The gillnet is
equipped with tie-downs spaced not
more than 15 ft (4.6 m) apart along the
floatline, and each tie-down is not
more than 48 inches (18.90 cm) in length
from the point where it connects to the
floatline to the point where it connects
to the lead line.

(vi) Tagging requirements. Beginning
January 1, 2000, the gillnet is equipped
with one tag per net, with one tag se-
cured to each bridle of every net within
a string of nets.

(4) Southern Mid-Atlantic waters—small
mesh gillnet gear requirements and limita-
tions. From February 1 through April
30 of each year, no person may fish
with, set, haul back, possess on board a
vessel unless stowed, or fail to remove
any small mesh gillnet gear in waters
off New Jersey, unless the gear com-
plies with the specified gear character-
istics. During this period, no person
who owns or operates the vessel may
allow the vessel to enter or remain in
Southern Mid-Atlantic waters with

50 CFR Ch. Il (10-1-00 Edition)

small mesh gillnet gear on board, un-
less the gear complies with the speci-
fied gear characteristics or unless the
gear is stowed. In order to comply with
these specified gear characteristics,
the gear must have all the following
characteristics:

(i) Floatline length. The floatline is no
longer than 2118 ft (645.6 m).

(if) Twine size. The twine is at least
0.03 inches (0.080 cm) in diameter.

(iii) Size of nets. Individual nets or
net panels are not more than 300 ft (91.4
m or 50 fathoms) in length.

(iv) Number of nets. The total number
of individual nets or net panels for a
vessel, including all nets on board the
vessel, hauled by the vessel or deployed
by the vessel, does not exceed 45.

(v) Tie-down system. Tie-downs are
prohibited.

(vi) Tagging requirements. Beginning
January 1, 2000, the gillnet is equipped
with one tag per net, with one tag se-
cured to each bridle of every net within
a string of nets.

(d) Other special measures. The Assist-
ant Administrator may revise the re-
quirements of this section through no-
tification published in the FEDERAL
REGISTER if:

(1) After plan implementation, NMFS
determines that pinger operating effec-
tiveness in the commercial fishery is
inadequate to reduce bycatch to the
PBR level with the current plan.

(2) NMFS determines that the bound-
ary or timing of a closed area is inap-
propriate, or that gear modifications
(including pingers) are not reducing by-
catch to below the PBR level.

[63 FR 66489, Dec. 2, 1998]
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US Code: Title 16, Section 1387

US Code as of: 01/02/01

Sec. 1387. Taking of marine mammalsincidental to commer cial fishing operations

. (a) Ingenera

O

(1) Effective on April 30, 1994, and except as provided in section 1383a of thistitleand in
paragraphs (2), (3), and (4) of this subsection, the provisions of this section shall govern
the incidental taking of marine mammals in the course of commercial fishing operations by
persons using vessels of the United States or vessels which have valid fishing permits
issued by the Secretary in accordance with section 1824(b) of thistitle. In any event it shall
be the immediate goal that the incidental mortality or serious injury of marine mammals
occurring in the course of commercial fishing operations be reduced to insignificant levels
approaching a zero mortality and serious injury rate within 7 years after April 30, 1994.

(2) In the case of theincidental taking of marine mammals from species or stocks
designated under this chapter as depleted on the basis of their listing as threatened species
or endangered species under the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.),
both this section and section 1371(a)(5)(E) of this chapter shall apply.

(3) Sections [ 1374(h) of thistitle and subchapter IV of this chapter, and not this section,
shall govern the taking of marine mammalsin the course of commercial purse seine fishing
for yellowfin tunain the eastern tropical Pacific Ocean.

[1] Soin original. Probably should be "Section”.

(4) This section shall not govern the incidental taking of California sea otters and shall not
be deemed to amend or repeal the Act of November 7, 1986 (Public Law 99-625; 100 Stat.
3500).

(5) Except as provided in section 1371(c) of thistitle, the intentional lethal take of any
marine mammal in the course of commercial fishing operationsis prohibited.

(6) Sections 1373 and 1374 of thistitle shall not apply to the incidental taking of marine
mammals under the authority of this section.

« (b) Zero mortality rate goal

O

(1) Commercial fisheries shall reduce incidental mortality and serious injury of marine
mammals to insignificant levels approaching a zero mortality and serious injury rate within
7 years after April 30, 1994.

(2) Fisheries which maintain insignificant serious injury and mortality levels approaching a
zero rate shall not be required to further reduce their mortality and seriousinjury rates.

(3) Three years after April 30, 1994, the Secretary shall review the progress of all
commercial fisheries, by fishery, toward reducing incidental mortality and seriousinjury to
insignificant levels approaching a zero rate. The Secretary shall submit to the Committee
on Commerce, Science, and Transportation of the Senate and the Committee on Merchant
Marine and Fisheries of the House of Representatives areport setting forth the results of
such review within 1 year after commencement of the review. The Secretary shall note any
commercial fishery for which additional information is required to accurately assess the
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level of incidental mortality and serious injury of marine mammalsin the fishery.

o (4) If the Secretary determines after review under paragraph (3) that the rate of incidental
mortality and serious injury of marine mammalsin acommercial fishery is not consistent
with paragraph (1), then the Secretary shall take appropriate action under subsection (f) of
this section.

. (c) Registration and authorization
o (1) The Secretary shall, within 90 days after April 30, 1994 -
= (A) publishin the Federal Register for public comment, for a
period of not less than 90 days, any necessary changes to the
Secretary'slist of commercial fisheries published under section
1383a(b)(1) of thistitle and which isin existence on March 31,
1994 (along with an explanation of such changes and a statement
describing the marine mammal stocks interacting with, and the
approximate number of vessels or persons actively involved in,
each such fishery), with respect to commercial fisheries that
have -
« (i) frequent incidental mortality and seriousinjury of
marine mammals;
« (i) occasiona incidental mortality and seriousinjury of
marine mammals; or
« (iii) aremote likelihood of or no known incidental mortality
or serious injury of marine mammals;
= (B) after the close of the period for such public comment,
publish in the Federal Register arevised list of commercial
fisheries and an update of information required by subparagraph
(A), together with a summary of the provisions of this section
and information sufficient to advise vessel owners on how to
obtain an authorization and otherwise comply with the
requirements of this section; and
(C) at least once each year thereafter, and at such other times
as the Secretary considers appropriate, reexamine, based on
information gathered under this chapter and other relevant
sources and after notice and opportunity for public comment, the
classification of commercial fisheries and other determinations
required under subparagraph (A) and publish in the Federa
Register any necessary changes.
0 (2
= (A) Anauthorization shall be granted by the Secretary in accordance with this
section for avessel engaged in acommercial fishery listed under paragraph
(D(A)() or (i), upon receipt by the Secretary of a completed registration form
providing the name of the vessel owner and operator, the name and description of
the vessdl, the fisheries in which it will be engaged, the approximate time, duration,
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and location of such fishery operations, and the general type and nature of use of
the fishing gear and techniques used. Such information shall be in areadily usable
format that can be efficiently entered into and utilized by an automated or
computerized data processing system. A decal or other physical evidence that the
authorization is current and valid shall be issued by the Secretary at the time an
authorization is granted, and so long as the authorization remains current and valid,
shall be reissued annually thereafter.
= (B) No authorization may be granted under this section to the owner of a vessel
unless such vessel -
» (i) isavessd of the United States; or
« (i) hasavalid fishing permit issued by the Secretary in
accordance with section 1824(b) of thistitle.
= (C) Except as provided in subsection (@) of this section, an authorization granted
under this section shall allow the incidental taking of all species and stocks of
marine mammal's to which this chapter applies.
o (3)
= (A) Anowner of avessel engaged in any fishery listed under paragraph (1)(A)(i) or
(i) shall, in order to engage in the lawful incidental taking of marine mammalsin a
commercial fishery -
« (i) have registered as required under paragraph (2) with the
Secretary in order to obtain for each such vessel owned and used
in the fishery an authorization for the purpose of incidentally
taking marine mammals in accordance with this section, except
that owners of vessels holding valid certificates of exemption
under section 1383a of thistitle are deemed to have registered

for purposes of this subsection for the period during which such
exemptionisvalid;
= (i) ensure that a decal or such other physical evidence of a
current and valid authorization as the Secretary may requireis
displayed on or is in the possession of the master of each such
vessal;
« (iii) report as required by subsection (e) of this section; and
(iv) comply with any applicable take reduction plan and
emergency regulations issued under this section.
= (B) Any owner of avessel receiving an authorization under this section for any
fishery listed under paragraph (1)(A)(i) or (ii) shall, as a condition of that
authorization, take on board an observer if requested to do so by the Secretary.
= (C) Anowner of avessel engaged in afishery listed under paragraph (1)(A)(i) or
(i) who -
« (i) failsto obtain from the Secretary an authorization for
such vessel under this section;
=« (ii) failsto maintain a current and valid authorization for
such vessal; or
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1 (4)

5 (5)

= (iii) failsto ensure that a decal or other physical evidence

of such authorization issued by the Secretary is displayed on or

ISin possession of the master of the vessel, and the master of any such vessel

engaged in such fishery, shall be deemed to have violated this subchapter,

and for violations of clauses (i) and (ii) shall be subject to the penalties of

this subchapter, and for violations of clause (iii) shall be subject to afine of

not more than $100 for each offense.
(D) If the owner of avessel has obtained and maintains a current and valid
authorization from the Secretary under this section and meets the requirements set
forth in this section, including compliance with any regulations to implement a take
reduction plan under this section, the owner of such vessel, and the master and crew
members of the vessel, shall not be subject to the penalties set forth in this
subchapter for the incidental taking of marine mammals while such vessel is
engaged in afishery to which the authorization applies.
(E) Each owner of avessel engaged in any fishery not listed under paragraph
(D(A)() or (ii), and the master and crew members of such avessal, shall not be
subject to the penalties set forth in this subchapter for the incidental taking of
marine mammals if such owner reports to the Secretary, in the form and manner
required under subsection (€) of this section, instances of incidental mortality or
injury of marine mammalsin the course of that fishery.

(A) The Secretary shall suspend or revoke an authorization granted under this
section and shall not issue a decal or other physical evidence of the authorization
for any vessel until the owner of such vessal complies with the reporting
requirements under subsection (€) of this section and such requirements to take on
board an observer under paragraph (3)(B) as are applicable to such vessel. Previous
failure to comply with the requirements of section 1383a of thistitle shall not bar

authorization under this section for an owner who complies with the requirements
of this section.

(B) The Secretary may suspend or revoke an authorization granted under this
subsection, and may not issue a decal or other physical evidence of the
authorization for any vessel which fails to comply with atake reduction plan or
emergency regulations issued under this section.

(C) The owner and master of avessel which failsto comply with a take reduction
plan shall be subject to the penalties of sections 1375 and 1377 of thistitle, and may

be subject to section 1376 of thistitle.

(A) The Secretary shall develop, in consultation with the appropriate States,
affected Regional Fishery Management Councils, and other interested persons, the
means by which the granting and administration of authorizations under this section
shall be integrated and coordinated, to the maximum extent practicable, with
existing fishery licenses, registrations, and related programs.

(B) The Secretary shall utilize newspapers of general circulation, fishery trade
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associations, electronic media, and other means of advising commercial fishermen
of the provisions of this section and the means by which they can comply with its
requirements.

« (C) The Secretary is authorized to charge afee for the granting of an authorization
under this section. The level of fees charged under this subparagraph shall not
exceed the administrative costs incurred in granting an authorization. Fees collected
under this subparagraph shall be available to the Under Secretary of Commerce for
Oceans and Atmosphere for expenses incurred in the granting and administration of
authorizations under this section.

« (d) Monitoring of incidental takes
o (1) The Secretary shall establish a program to monitor incidental mortality and serious
injury of marine mammals during the course of commercial fishing operations. The
purposes of the monitoring program shall beto -
= (A) obtain statistically reliable estimates of incidental
mortality and serious injury;
= (B) determine the reliability of reports of incidental
mortality and serious injury under subsection (e) of this
section; and
(C) identify changes in fishing methods or technology that may
increase or decrease incidental mortality and serious injury.
o (2) Pursuant to paragraph (1), the Secretary may place observers on board vessels as
necessary, subject to the provisions of this section. Observers may, among other tasks -
= (A) record incidental mortality and injury, or by catch of
other nontarget species;
= (B) record numbers of marine mammals sighted; and
(C) perform other scientific investigations.
o (3) In determining the distribution of observers among commercial fisheries and vessels
within afishery, the Secretary shall be guided by the following standards:
= (A) Therequirement to obtain statistically reliable
information.
= (B) Therequirement that assignment of observersisfar and
equitable among fisheries and among vesselsin afishery.
= (C) Therequirement that no individual person or vessel, or
group of persons or vessels, be subject to excessive or overly
burdensome observer coverage.
= (D) To the extent practicable, the need to minimize costs and
avoid duplication.
o (4) To the extent practicable, the Secretary shall allocate observers among commercial
fisheriesin accordance with the following priority:
= (A) The highest priority for allocation shall be for commercial
fisheries that have incidental mortality or serious injury of
marine mammals from stocks listed as endangered species or
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threatened species under the Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

= (B) The second highest priority for allocation shall be for
commercial fisheries that have incidental mortality and serious
injury of marine mammals from strategic stocks.

= (C) Thethird highest priority for allocation shall be for
commercial fisheriesthat have incidental mortality or serious
injury of marine mammals from stocks for which the level of
incidental mortality and serious injury is uncertain.

o (5) The Secretary may establish an alternative observer program to provide statistically
reliable information on the species and number of marine mammalsincidentally taken in
the course of commercial fishing operations. The alternative observer program may
include direct observation of fishing activities from vessels, airplanes, or points on shore.

o (6) The Secretary is not required to place an observer on avessdl in afishery if the
Secretary finds that -

= (A) inasdituation in which harvesting vessels are delivering
fish to a processing vessel and the catch is not taken on board
the harvesting vessal, statistically reliable information can be
obtained from an observer on board the processing vessel to which
the fish are delivered,

= (B) thefacilities on avessel for quartering of an observer,
or for carrying out observer functions, are so inadequate or
unsafe that the health or safety of the observer or the safe
operation of the vessel would be jeopardized; or

= (C) for reasons beyond the control of the Secretary, an
observer is not available.

o (7) The Secretary may, with the consent of the vessel owner, station an observer on board a
vessal engaged in afishery not listed under subsection (c)(1)(A)(i) or (i) of this section.

o (8) Any proprietary information collected under this subsection shall be confidential and
shall not be disclosed except -

= (A) to Federal employees whose duties require access to such
information;

= (B) to State or tribal employees pursuant to an agreement with
the Secretary that prevents public disclosure of the identity or
business of any person;

= (C) when required by court order; or

= (D) inthe case of scientific information involving fisheries,
to employees of Regional Fishery Management Councils who are
responsible for fishery management plan development and
monitoring.

o (9) The Secretary shall prescribe such procedures as may be necessary to preserve such
confidentiality, except that the Secretary shall release or make public upon request any
such information in aggregate, summary, or other form which does not directly or
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indirectly disclose the identity or business of any person.

. (e) Reporting requirement
The owner or operator of acommercial fishing vessel subject to this chapter shall report all
incidental mortality and injury of marine mammalsin the course of commercial fishing operations
to the Secretary by mail or other means acceptable to the Secretary within 48 hours after the end
of each fishing trip on a standard postage-paid form to be developed by the Secretary under this
section. Such form shall be capable of being readily entered into and usable by an automated or
computerized data processing system and shall require the vessel owner or operator to provide the
following:

0

(1) The vessel name, and Federal, State, or tribal registration
numbers of the registered vessel.

(2) The name and address of the vessel owner or operator.

(3) The name and description of the fishery.

(4) The species of each marine mammal incidentally killed or
injured, and the date, time, and approximate geographic location
of such occurrence.

. (f) Take reduction plans

O

(1) The Secretary shall develop and implement a take reduction plan designed to assist in
the recovery or prevent the depletion of each strategic stock which interacts with a
commercial fishery listed under subsection (c)(1)(A)(i) or (i) of this section, and may
develop and implement such a plan for any other marine mammal stocks which interact
with acommercial fishery listed under subsection (c)(1)(A)(i) of this section which the
Secretary determines, after notice and opportunity for public comment, has a high level of
mortality and serious injury across a number of such marine mammal stocks.

(2) The immediate goal of atake reduction plan for a strategic stock shall be to reduce,
within 6 months of itsimplementation, the incidental mortality or serious injury of marine
mammals incidentally taken in the course of commercial fishing operationsto levels less
than the potential biologica removal level established for that stock under section 1386 of

thistitle. The long-term goal of the plan shall be to reduce, within 5 years of its
implementation, the incidental mortality or serious injury of marine mammals incidentally
taken in the course of commercial fishing operations to insignificant levels approaching a
zero mortality and serious injury rate, taking into account the economics of the fishery, the
availability of existing technology, and existing State or regional fishery management
plans.
(3) If there isinsufficient funding available to develop and implement a take reduction plan
for all such stocks that interact with commercial fisheries listed under subsection
(©)(1)(A)(i) or
= (i) of this section, the Secretary shall give highest priority to the development and
implementation of take reduction plans for species or stocks whose level of
incidental mortality and serious injury exceeds the potential biological removal
level, those that have a small population size, and those which are declining most
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rapidly.

o (4) Each take reduction plan shall include -

5 (5)

2 (6)

(A) areview of theinformation in the final stock assessment
published under section 1386(b) of thistitle and any substantial
new information;

(B) an estimate of the total number and, if possible, age and
gender, of animals from the stock that are being incidentally
lethally taken or seriously injured each year during the course
of commercial fishing operations, by fishery;

(C) recommended regulatory or voluntary measures for the
reduction of incidental mortality and seriousinjury;

(D) recommended dates for achieving the specific objectives of
the plan.

(A) For any stock in which incidental mortality and serious injury from commercial
fisheries exceeds the potential biological removal level established under section
1386 of thistitle, the plan shall include measures the Secretary expects will reduce,
within 6 months of the plan's implementation, such mortality and seriousinjury to a
level below the potential biological removal level.

(B) For any stock in which human-caused mortality and serious injury exceeds the
potential biological removal level, other than a stock to which subparagraph (A)
applies, the plan shall include measures the Secretary expects will reduce, to the
maximum extent practicable within 6 months of the plan's implementation, the
incidental mortality and serious injury by such commercia fisheries from that
stock. For purposes of this subparagraph, the term "maximum extent practicable"
means to the lowest level that isfeasible for such fisheries within the 6-month
period.

(A) At the earliest possible time (not later than 30 days) after the Secretary issues a
final stock assessment under section 1386(b) of this title for a strategic stock, the
Secretary shall, and for stocks that interact with afishery listed under subsection
(©)(D)(A)(i) of this section for which the Secretary has made a determination under
paragraph (1), the Secretary may -
= (i) establish atake reduction team for such stock and appoint

the members of such team in accordance with subparagraph (C); and

(i) publish in the Federal Register anotice of the team's

establishment, the names of the team's appointed members, the

full geographic range of such stock, and alist of al commercial

fisheries that cause incidental mortality and serious injury of

marine mammals from such stock.
(B) The Secretary may request a take reduction team to address a stock that extends
over one or more regions or fisheries, or multiple stocks within aregion or fishery,
iIf the Secretary determines that doing so would facilitate the development and
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implementation of plans required under this subsection.

(C) Members of take reduction teams shall have expertise regarding the
conservation or biology of the marine mammal species which the take reduction
plan will address, or the fishing practices which result in the incidental mortality
and serious injury of such species. Members shall include representatives of Federal
agencies, each coastal State which has fisheries which interact with the species or
stock, appropriate Regiona Fishery Management Councils, interstate fisheries
commissions, academic and scientific organizations, environmental groups, all
commercial and recreational fisheries groups and gear types which incidentally take
the species or stock, Alaska Native organizations or Indian tribal organizations, and
others as the Secretary deems appropriate. Take reduction teams shall, to the
maximum extent practicable, consist of an equitable balance among representatives
of resource user interests and nonuser interests.

(D) Take reduction teams shall not be subject to the Federal Advisory Committee
Act (5 App. U.S.C.). Meetings of take reduction teams shall be open to the public,
and prior notice of meetings shall be made public in atimely fashion.

(E) Members of take reduction teams shall serve without compensation, but may be
reimbursed by the Secretary, upon request, for reasonable travel costs and expenses
incurred in performing their duties as members of the team.

o (7) Where the human-caused mortality and serious injury from a strategic stock is
estimated to be equal to or greater than the potential biological removal level established
under section 1386 of thistitle for such stock and such stock interacts with afishery listed
under subsection (c)(1)(A)(i) or (ii) of this section, the following procedures shall apply in
the development of the take reduction plan for the stock:

1 (A)

5 (B)

(i) Not later than 6 months after the date of establishment

of atake reduction team for the stock, the team shall submit a
draft take reduction plan for such stock to the Secretary,
consistent with the other provisions of this section.

(ii) Such draft take reduction plan shall be developed by
consensus. In the event consensus cannot be reached, the team
shall advise the Secretary in writing on the range of
possibilities considered by the team, and the views of both the
majority and minority.

(i) The Secretary shall take the draft take reduction plan

into consideration and, not later than 60 days after the
submission of the draft plan by the team, the Secretary shall
publish in the Federal Register the plan proposed by the team,
any changes proposed by the Secretary with an explanation of the
reasons therefor, and proposed regulations to implement such
plan, for public review and comment during a period of not to
exceed 90 days.
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= (ii) In the event that the take reduction team does not submit
adraft plan to the Secretary within 6 months, the Secretary
shall, not later than 8 months after the establishment of the
team, publish in the Federal Register a proposed take reduction
plan and implementing regulations, for public review and comment
during a period of not to exceed 90 days.

o (C) Not later than 60 days after the close of the comment
period required under subparagraph (B), the Secretary shall issue
afinal take reduction plan and implementing regulations,
consistent with the other provisions of this section.

o (D) The Secretary shall, during a period of 30 days after
publication of afinal take reduction plan, utilize newspapers of
general circulation, fishery trade associations, electronic
media, and other means of advising commercial fishermen of the
reguirements of the plan and how to comply with them.

o (E) The Secretary and the take reduction team shall meet every
6 months, or at such other intervals as the Secretary determines
are necessary, to monitor the implementation of the final take
reduction plan until such time that the Secretary determines that
the objectives of such plan have been met.

o (F) The Secretary shall amend the take reduction plan and
implementing regulations as necessary to meet the requirements of
this section, in accordance with the proceduresin this section
for the issuance of such plans and regulations.

« (8) Where the human-caused mortality and serious injury from a strategic stock is estimated to be
less than the potential biological removal level established under section 1386 of thistitle for such
stock and such stock interacts with afishery listed under subsection (c)(1)(A)(i) or (ii) of this
section, or for any marine mammal stocks which interact with a commercial fishery listed under
subsection (¢)(1)(A)(i) of this section for which the Secretary has made a determination under
paragraph (1), the following procedures shall apply in the development of the take reduction plan
for such stock:

. (A)

o (i) Not later than 11 months after the date of establishment
of atake reduction team for the stock, the team shall submit a
draft take reduction plan for the stock to the Secretary,
consistent with the other provisions of this section.

o (i) Such draft take reduction plan shall be developed by
consensus. In the event consensus cannot be reached, the team
shall advise the Secretary in writing on the range of
possibilities considered by the team, and the views of both the
majority and minority.


http://www4.law.cornell.edu/uscode/16/1386.html

US Code: Title 16, Section 1387

. (B)

o (i) The Secretary shall take the draft take reduction plan
into consideration and, not later than 60 days after the
submission of the draft plan by the team, the Secretary shall
publish in the Federal Register the plan proposed by the team,
any changes proposed by the Secretary with an explanation of the
reasons therefor, and proposed regulations to implement such
plan, for public review and comment during a period of not to
exceed 90 days.

o (i) In the event that the take reduction team does not submit
adraft plan to the Secretary within 11 months, the Secretary
shall, not later than 13 months after the establishment of the
team, publish in the Federal Register a proposed take reduction
plan and implementing regulations, for public review and comment
during a period of not to exceed 90 days.

« (C) Not later than 60 days after the close of the comment
period required under subparagraph (B), the Secretary shall issue
afinal take reduction plan and implementing regulations,
consistent with the other provisions of this section.

« (D) The Secretary shall, during a period of 30 days after
publication of afinal take reduction plan, utilize newspapers of
general circulation, fishery trade associations, electronic
media, and other means of advising commercial fishermen of the
requirements of the plan and how to comply with them.

« (E) The Secretary and the take reduction team shall meet on an
annual basis, or at such other intervals as the Secretary
determines are necessary, to monitor the implementation of the
final take reduction plan until such time that the Secretary
determines that the objectives of such plan have been met.

« (F) The Secretary shall amend the take reduction plan and
implementing regulations as necessary to meet the requirements of
this section, in accordance with the procedures in this section
for the issuance of such plans and regulations.

« (9) Inimplementing a take reduction plan developed pursuant to this subsection, the Secretary
may, where necessary to implement a take reduction plan to protect or restore a marine mammal
stock or species covered by such plan, promulgate regul ations which include, but are not limited



US Code: Title 16, Section 1387

to, measures to -

. (10)

O

(A) establish fishery-specific limits on incidental mortality

and serious injury of marine mammalsin commercial fisheries or
restrict commercial fisheries by time or areg;

(B) require the use of alternative commercial fishing gear or
techniques and new technologies, encourage the development of
such gear or technology, or convene expert skippers panels;

(C) educate commercial fishermen, through workshops and other
means, on the importance of reducing the incidental mortality and
serious injury of marine mammals in affected commercial
fisheries; and

(D) monitor, in accordance with subsection (d) of this section,
the effectiveness of measures taken to reduce the level of
incidental mortality and serious injury of marine mammalsin the
course of commercial fishing operations.

(A) Notwithstanding paragraph (6), in the case of any stock to which paragraph (1) applies
for which afinal stock assessment has not been published under section 1386(b)(3) of this
title by April 1, 1995, due to a proceeding under section 1386(b)(2) of thistitle, or any
Federal court review of such proceeding, the Secretary shall establish atake reduction
team under paragraph (6) for such stock asif afinal stock assessment had been published.
(B) The draft stock assessment published for such stock under section 1386(b)(1) of this

title shall be deemed the final stock assessment for purposes of preparing and
implementing atake reduction plan for such stock under this section.
(C) Upon publication of afina stock assessment for such stock under section 1386(b)(3)

of thistitle the Secretary shall immediately reconvene the take reduction team for such
stock for the purpose of amending the take reduction plan, and any regulations issued to
implement such plan, if necessary, to reflect the final stock assessment or court action.
Such amendments shall be made in accordance with paragraph (7)(F) or (8)(F), as
appropriate.

(D) A draft stock assessment may only be used as the basis for a take reduction plan under
this paragraph for a period of not to exceed two years, or until afinal stock assessment is
published, whichever is earlier. If, a the end of the two-year period, afinal stock
assessment has not been published, the Secretary shall categorize such stock under section
1386(a)(5)(A) of thistitle and shall revoke any regulations to implement a take reduction
plan for such stock.

(E) Subparagraph (D) shall not apply for any period beyond two years during which afinal
stock assessment for such stock has not been published due to review of a proceeding on
such stock assessment by a Federal court. Immediately upon final action by such court, the
Secretary shall proceed under subparagraph (C).
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. (11) Take reduction plans developed under this section for a species or stock listed as a threatened
species or endangered species under the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.)
shall be consistent with any recovery plan developed for such species or stock under section 4 of
such Act (16 U.S.C. 1533).

. (g) Emergency regulations
o (1) If the Secretary finds that the incidental mortality and serious injury of marine
mammals from commercial fisheriesis having, or islikely to have, an immediate and
significant adverse impact on a stock or species, the Secretary shall take actions as follows:
= (A) Inthe case of astock or speciesfor which atake
reduction plan isin effect, the Secretary shall -

« (i) prescribe emergency regulations that, consistent with
such plan to the maximum extent practicable, reduce incidental
mortality and serious injury in that fishery; and
(i) approve and implement, on an expedited basis, any
amendments to such plan that are recommended by the take
reduction team to address such adverse impact.

= (B) Inthe case of a stock or species for which atake
reduction plan is being developed, the Secretary shall -

« (i) prescribe emergency regulations to reduce such incidental
mortality and serious injury in that fishery; and
(i) approve and implement, on an expedited basis, such plan,
which shall provide methods to address such adverse impact if
still necessary.

= (C) Inthe case of a stock or species for which atake
reduction plan does not exist and is not being developed, or in
the case of acommercia fishery listed under subsection
(©)(D)(A)(iii) of this section which the Secretary believes may
be contributing to such adverse impact, the Secretary shall -

« (i) prescribe emergency regulations to reduce such incidental
mortality and serious injury in that fishery, to the extent
necessary to mitigate such adverse impact;

« (ii) immediately review the stock assessment for such stock
or species and the classification of such commercial fishery
under this section to determine if atake reduction team should
be established; and
(iii) may, where necessary to address such adverse impact on
a species or stock listed as athreatened species or endangered
species under the Endangered Species Act of 1973 (16 U.S.C.
1531 et seq.), place observers on vesselsin a commercial
fishery listed under subsection (c)(1)(A)(iii) of this section,

If the Secretary has reason to believe such vessels may be
causing the incidental mortality and serious injury to marine
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mammals from such stock.

o (2) Prior to taking action under paragraph (1)(A), (B), or (C), the Secretary shall consult
with the Marine Mammal Commission, all appropriate Regional Fishery Management
Councils, State fishery managers, and the appropriate take reduction team (if established).

o (3) Emergency regulations prescribed under this subsection -

= (A) shal be published in the Federal Register, together with
an explanation thereof;

= (B) shal remain in effect for not more than 180 days or until
the end of the applicable commercial fishing season, whichever is
earlier; and
(C) may be terminated by the Secretary at an earlier date by
publication in the Federal Register of a notice of termination,
If the Secretary determines that the reasons for emergency
regulations no longer exist.

o (4) If the Secretary finds that incidental mortality and serious injury of marine mammalsin
acommercial fishery is continuing to have an immediate and significant adverse impact on
astock or species, the Secretary may extend the emergency regulations for an additional
period of not more than 90 days or until reasons for the emergency no longer exist,
whichever is earlier.

« (h) Pendlties
Except as provided in subsection (c) of this section, any person who violates this section shall be
subject to the provisions of sections 1375 and 1377 of thistitle, and may be subject to section

1376 of thistitle as the Secretary shall establish by regulations.

. (i) Assistance
The Secretary shall provide assistance to Regional Fishery Management Councils, States,
interstate fishery commissions, and Indian tribal organizations in meeting the goal of reducing
incidental mortality and serious injury to insignificant levels approaching a zero mortality and
seriousinjury rate.
o (j) Contributions
For purposes of carrying out this section, the Secretary may accept, solicit, receive, hold,
administer, and use gifts, devises, and bequests.
o (k) Consultation with Secretary of the Interior
The Secretary shall consult with the Secretary of the Interior prior to taking actions or
making determinations under this section that affect or relate to species or population
stocks of marine mammals for which the Secretary of the Interior is responsible under this
subchapter.
o (1) Definitions
As used in this section and section 1371(a)(5)(E) of thistitle, each of the terms "fishery"
and "vessdl of the United States" has the same meaning it does in section 1802 of thistitle.
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The Freedom of Information Act, 5 U.S.C. § 552
As Amended By
Public Law No. 110-175, 121 Stat. 2524

Below is the full text of the Freedom of Information Act in a form showing all
amendments to the statute made by the “Openness Promotes Effectiveness in our
National Government Act of 2007.”” All newly enacted provisions are in boldface type.

8 552. Public information; agency rules, opinions, orders, records, and proceedings
(a) Each agency shall make available to the public information as follows:

(1) Each agency shall separately state and currently publish in the Federal
Register for the guidance of the public—

(A) descriptions of its central and field organization and the established
places at which, the employees (and in the case of a uniformed service, the
members) from whom, and the methods whereby, the public may obtain
information, make submittals or requests, or obtain decisions;

(B) statements of the general course and method by which its functions are
channeled and determined, including the nature and requirements of all
formal and informal procedures available;

(C) rules of procedure, descriptions of forms available or the places at
which forms may be obtained, and instructions as to the scope and
contents of all papers, reports, or examinations;

(D) substantive rules of general applicability adopted as authorized by
law, and statements of general policy or interpretations of general
applicability formulated and adopted by the agency; and

(E) each amendment, revision, or repeal of the foregoing.

Except to the extent that a person has actual and timely notice of the terms
thereof, a person may not in any manner be required to resort to, or be adversely
affected by, a matter required to be published in the Federal Register and not so
published. For the purpose of this paragraph, matter reasonably available to the
class of persons affected thereby is deemed published in the Federal Register
when incorporated by reference therein with the approval of the Director of the
Federal Register.

(2) Each agency, in accordance with published rules, shall make available for
public inspection and copying—



(A) final opinions, including concurring and dissenting opinions, as well
as orders, made in the adjudication of cases;

(B) those statements of policy and interpretations which have been
adopted by the agency and are not published in the Federal Register;

(C) administrative staff manuals and instructions to staff that affect a
member of the public;

(D) copies of all records, regardless of form or format, which have been
released to any person under paragraph (3) and which, because of the
nature of their subject matter, the agency determines have become or are
likely to become the subject of subsequent requests for substantially the
same records; and

(E) a general index of the records referred to under subparagraph (D);

unless the materials are promptly published and copies offered for sale. For
records created on or after November 1, 1996, within one year after such date,
each agency shall make such records available, including by computer
telecommunications or, if computer telecommunications means have not been
established by the agency, by other electronic means. To the extent required to
prevent a clearly unwarranted invasion of personal privacy, an agency may delete
identifying details when it makes available or publishes an opinion, statement of
policy, interpretation, staff manual, instruction, or copies of records referred to in
subparagraph (D). However, in each case the justification for the deletion shall be
explained fully in writing, and the extent of such deletion shall be indicated on the
portion of the record which is made available or published, unless including that
indication would harm an interest protected by the exemption in subsection (b)
under which the deletion is made. If technically feasible, the extent of the deletion
shall be indicated at the place in the record where the deletion was made. Each
agency shall also maintain and make available for public inspection and copying
current indexes providing identifying information for the public as to any matter
issued, adopted, or promulgated after July 4, 1967, and required by this paragraph
to be made available or published. Each agency shall promptly publish, quarterly
or more frequently, and distribute (by sale or otherwise) copies of each index or
supplements thereto unless it determines by order published in the Federal
Register that the publication would be unnecessary and impracticable, in which
case the agency shall nonetheless provide copies of an index on request at a cost
not to exceed the direct cost of duplication. Each agency shall make the index
referred to in subparagraph (E) available by computer telecommunications by
December 31, 1999. A final order, opinion, statement of policy, interpretation, or
staff manual or instruction that affects a member of the public may be relied on,
used, or cited as precedent by an agency against a party other than an agency only
if—



(1) it has been indexed and either made available or published as
provided by this paragraph; or

(ii) the party has actual and timely notice of the terms thereof.

(3)(A) Except with respect to the records made available under paragraphs (1) and
(2) of this subsection, and except as provided in subparagraph (E), each agency,
upon any request for records which (i) reasonably describes such records and (ii)
is made in accordance with published rules stating the time, place, fees (if any),
and procedures to be followed, shall make the records promptly available to any
person.

(B) In making any record available to a person under this paragraph, an
agency shall provide the record in any form or format requested by the
person if the record is readily reproducible by the agency in that form or
format. Each agency shall make reasonable efforts to maintain its records
in forms or formats that are reproducible for purposes of this section.

(C) In responding under this paragraph to a request for records, an agency
shall make reasonable efforts to search for the records in electronic form
or format, except when such efforts would significantly interfere with the
operation of the agency's automated information system.

(D) For purposes of this paragraph, the term "search™ means to review,
manually or by automated means, agency records for the purpose of
locating those records which are responsive to a request.

(E) An agency, or part of an agency, that is an element of the intelligence
community (as that term is defined in section 3(4) of the National Security
Act of 1947 (50 U.S.C. 401a(4))) shall not make any record available
under this paragraph to—

(i) any government entity, other than a State, territory,
commonwealth, or district of the United States, or any subdivision
thereof; or

(ii) a representative of a government entity described in clause (i).

(4)(A)(1) In order to carry out the provisions of this section, each agency shall
promulgate regulations, pursuant to notice and receipt of public comment,
specifying the schedule of fees applicable to the processing of requests under this
section and establishing procedures and guidelines for determining when such
fees should be waived or reduced. Such schedule shall conform to the guidelines
which shall be promulgated, pursuant to notice and receipt of public comment, by
the Director of the Office of Management and Budget and which shall provide for
a uniform schedule of fees for all agencies.



(i) Such agency regulations shall provide that—

() fees shall be limited to reasonable standard charges for
document search, duplication, and review, when records are
requested for commercial use;

(1) fees shall be limited to reasonable standard charges for
document duplication when records are not sought for
commercial use and the request is made by an educational
or noncommercial scientific institution, whose purpose is
scholarly or scientific research; or a representative of the
news media; and

(111) for any request not described in (1) or (1), fees shall be
limited to reasonable standard charges for document search
and duplication.

In this clause, the term “a representative of the news media’
means any person or entity that gathers information of
potential interest to a segment of the public, uses its editorial
skills to turn the raw materials into a distinct work, and
distributes that work to an audience. In this clause, the term
‘news’ means information that is about current events or that
would be of current interest to the public. Examples of news-
media entities are television or radio stations broadcasting to
the public at large and publishers of periodicals (but only if
such entities qualify as disseminators of ‘news’) who make
their products available for purchase by or subscription by or
free distribution to the general public. These examples are not
all-inclusive. Moreover, as methods of news delivery evolve (for
example, the adoption of the electronic dissemination of
newspapers through telecommunications services), such
alternative media shall be considered to be news-media
entities. A freelance journalist shall be regarded as working for
a news-media entity if the journalist can demonstrate a solid
basis for expecting publication through that entity, whether or
not the journalist is actually employed by the entity. A
publication contract would present a solid basis for such an
expectation; the Government may also consider the past
publication record of the requester in making such a
determination.

(iii) Documents shall be furnished without any charge or at a
charge reduced below the fees established under clause (ii) if
disclosure of the information is in the public interest because it is
likely to contribute significantly to public understanding of the



operations or activities of the government and is not primarily in
the commercial interest of the requester.

(iv) Fee schedules shall provide for the recovery of only the direct
costs of search, duplication, or review. Review costs shall include
only the direct costs incurred during the initial examination of a
document for the purposes of determining whether the documents
must be disclosed under this section and for the purposes of
withholding any portions exempt from disclosure under this
section. Review costs may not include any costs incurred in
resolving issues of law or policy that may be raised in the course of
processing a request under this section. No fee may be charged by
any agency under this section—

() if the costs of routine collection and processing of the
fee are likely to equal or exceed the amount of the fee; or

(11) for any request described in clause (ii)(11) or (I11) of
this subparagraph for the first two hours of search time or
for the first one hundred pages of duplication.

(v) No agency may require advance payment of any fee unless the
requester has previously failed to pay fees in a timely fashion, or
the agency has determined that the fee will exceed $250.

(vi) Nothing in this subparagraph shall supersede fees chargeable
under a statute specifically providing for setting the level of fees
for particular types of records.

(vii) In any action by a requester regarding the waiver of fees
under this section, the court shall determine the matter de novo:
Provided, That the court's review of the matter shall be limited to
the record before the agency.

(viii) An agency shall not assess search fees (or in the case of a
requester described under clause (ii)(I1), duplication fees)
under this subparagraph if the agency fails to comply with any
time limit under paragraph (6), if no unusual or exceptional
circumstances (as those terms are defined for purposes of
paragraphs (6)(B) and (C), respectively) apply to the
processing of the request. [Effective one year from date of
enactment]

(B) On complaint, the district court of the United States in the district in
which the complainant resides, or has his principal place of business, or in
which the agency records are situated, or in the District of Columbia, has



jurisdiction to enjoin the agency from withholding agency records and to
order the production of any agency records improperly withheld from the
complainant. In such a case the court shall determine the matter de novo,
and may examine the contents of such agency records in camera to
determine whether such records or any part thereof shall be withheld
under any of the exemptions set forth in subsection (b) of this section, and
the burden is on the agency to sustain its action. In addition to any other
matters to which a court accords substantial weight, a court shall accord
substantial weight to an affidavit of an agency concerning the agency's
determination as to technical feasibility under paragraph (2)(C) and
subsection (b) and reproducibility under paragraph (3)(B).

(C) Notwithstanding any other provision of law, the defendant shall serve
an answer or otherwise plead to any complaint made under this subsection
within thirty days after service upon the defendant of the pleading in
which such complaint is made, unless the court otherwise directs for good
cause is shown.

[(D) Repealed. Pub. L. 98-620, title IV, Sec. 402(2), Nov. 8, 1984, 98
Stat. 3357.]

(E)(1) The court may assess against the United States reasonable attorney
fees and other litigation costs reasonably incurred in any case under this
section in which the complainant has substantially prevailed.

(i) For purposes of this subparagraph, a complainant has
substantially prevailed if the complainant has obtained relief
through either—

(1) a judicial order, or an enforceable written agreement
or consent decree; or

(11) a voluntary or unilateral change in position by the
agency, if the complainant’s claim is not insubstantial.

(F)(1) Whenever the court orders the production of any agency records
improperly withheld from the complainant and assesses against the United
States reasonable attorney fees and other litigation costs, and the court
additionally issues a written finding that the circumstances surrounding
the withholding raise questions whether agency personnel acted arbitrarily
or capriciously with respect to the withholding, the Special Counsel shall
promptly initiate a proceeding to determine whether disciplinary action is
warranted against the officer or employee who was primarily responsible
for the withholding. The Special Counsel, after investigation and
consideration of the evidence submitted, shall submit his findings and
recommendations to the administrative authority of the agency concerned



and shall send copies of the findings and recommendations to the officer
or employee or his representative. The administrative authority shall take
the corrective action that the Special Counsel recommends.

(ii) The Attorney General shall—

(1) notify the Special Counsel of each civil action
described under the first sentence of clause (i); and

(11) annually submit a report to Congress on the
number of such civil actions in the preceding year.

(iii) The Special Counsel shall annually submit a report to
Congress on the actions taken by the Special Counsel under
clause (i).

(G) In the event of noncompliance with the order of the court, the district
court may punish for contempt the responsible employee, and in the case
of a uniformed service, the responsible member.

(5) Each agency having more than one member shall maintain and make available
for public inspection a record of the final votes of each member in every agency
proceeding.

(6)(A) Each agency, upon any request for records made under paragraph (1), (2),
or (3) of this subsection, shall—

(i) determine within 20 days (excepting Saturdays, Sundays, and
legal public holidays) after the receipt of any such request whether
to comply with such request and shall immediately notify the
person making such request of such determination and the reasons
therefor, and of the right of such person to appeal to the head of the
agency any adverse determination; and

(if) make a determination with respect to any appeal within twenty
days (excepting Saturdays, Sundays, and legal public holidays)
after the receipt of such appeal. If on appeal the denial of the
request for records is in whole or in part upheld, the agency shall
notify the person making such request of the provisions for judicial
review of that determination under paragraph (4) of this
subsection.

The 20-day period under clause (i) shall commence on the date
on which the request is first received by the appropriate
component of the agency, but in any event not later than ten
days after the request is first received by any component of the



agency that is designated in the agency’s regulations under this
section to receive requests under this section. The 20-day
period shall not be tolled by the agency except—

(1) that the agency may make one request to the
requester for information and toll the 20-day period
while it is awaiting such information that it has
reasonably requested from the requester under this
section; or

(1) if necessary to clarify with the requester issues
regarding fee assessment. In either case, the agency’s
receipt of the requester’s response to the agency’s
request for information or clarification ends the tolling
period.

[Effective one year from date of enactment]

(B)(i) In unusual circumstances as specified in this subparagraph, the time
limits prescribed in either clause (i) or clause (ii) of subparagraph (A) may
be extended by written notice to the person making such request setting
forth the unusual circumstances for such extension and the date on which a
determination is expected to be dispatched. No such notice shall specify a
date that would result in an extension for more than ten working days,
except as provided in clause (ii) of this subparagraph.

(if) With respect to a request for which a written notice under
clause (i) extends the time limits prescribed under clause (i) of
subparagraph (A), the agency shall notify the person making the
request if the request cannot be processed within the time limit
specified in that clause and shall provide the person an opportunity
to limit the scope of the request so that it may be processed within
that time limit or an opportunity to arrange with the agency an
alternative time frame for processing the request or a modified
request. To aid the requester, each agency shall make available
its FOIA Public Liaison, who shall assist in the resolution of
any disputes between the requester and the agency. [Effective
one year from date of enactment]. Refusal by the person to
reasonably modify the request or arrange such an alternative time
frame shall be considered as a factor in determining whether
exceptional circumstances exist for purposes of subparagraph (C).

(iii) As used in this subparagraph, "unusual circumstances™ means,
but only to the extent reasonably necessary to the proper
processing of the particular requests—



() the need to search for and collect the requested records
from field facilities or other establishments that are separate
from the office processing the request;

(11) the need to search for, collect, and appropriately
examine a voluminous amount of separate and distinct
records which are demanded in a single request; or

(111) the need for consultation, which shall be conducted
with all practicable speed, with another agency having a
substantial interest in the determination of the request or
among two or more components of the agency having
substantial subject-matter interest therein.

(iv) Each agency may promulgate regulations, pursuant to notice
and receipt of public comment, providing for the aggregation of
certain requests by the same requestor, or by a group of requestors
acting in concert, if the agency reasonably believes that such
requests actually constitute a single request, which would
otherwise satisfy the unusual circumstances specified in this
subparagraph, and the requests involve clearly related matters.
Multiple requests involving unrelated matters shall not be
aggregated.

(C)(i) Any person making a request to any agency for records under
paragraph (1), (2), or (3) of this subsection shall be deemed to have
exhausted his administrative remedies with respect to such request if the
agency fails to comply with the applicable time limit provisions of this
paragraph. If the Government can show exceptional circumstances exist
and that the agency is exercising due diligence in responding to the
request, the court may retain jurisdiction and allow the agency additional
time to complete its review of the records. Upon any determination by an
agency to comply with a request for records, the records shall be made
promptly available to such person making such request. Any notification
of denial of any request for records under this subsection shall set forth the
names and titles or positions of each person responsible for the denial of
such request.

(i) For purposes of this subparagraph, the term "exceptional
circumstances” does not include a delay that results from a
predictable agency workload of requests under this section, unless
the agency demonstrates reasonable progress in reducing its
backlog of pending requests.

(iii) Refusal by a person to reasonably modify the scope of a
request or arrange an alternative time frame for processing a



request (or a modified request) under clause (ii) after being given
an opportunity to do so by the agency to whom the person made
the request shall be considered as a factor in determining whether
exceptional circumstances exist for purposes of this subparagraph.

(D)(i) Each agency may promulgate regulations, pursuant to notice and
receipt of public comment, providing for multitrack processing of requests
for records based on the amount of work or time (or both) involved in
processing requests.

(ii) Regulations under this subparagraph may provide a person
making a request that does not qualify for the fastest multitrack
processing an opportunity to limit the scope of the request in order
to qualify for faster processing.

(iii) This subparagraph shall not be considered to affect the
requirement under subparagraph (C) to exercise due diligence.

(E)(i) Each agency shall promulgate regulations, pursuant to notice and
receipt of public comment, providing for expedited processing of requests
for records—

() in cases in which the person requesting the records
demonstrates a compelling need; and

(1) in other cases determined by the agency.

(if) Notwithstanding clause (i), regulations under this subparagraph
must ensure—

() that a determination of whether to provide expedited
processing shall be made, and notice of the determination
shall be provided to the person making the request, within
10 days after the date of the request; and

(1) expeditious consideration of administrative appeals of
such determinations of whether to provide expedited
processing.

(iii) An agency shall process as soon as practicable any request for
records to which the agency has granted expedited processing
under this subparagraph. Agency action to deny or affirm denial of
a request for expedited processing pursuant to this subparagraph,
and failure by an agency to respond in a timely manner to such a
request shall be subject to judicial review under paragraph (4),



except that the judicial review shall be based on the record before
the agency at the time of the determination.

(iv) A district court of the United States shall not have jurisdiction
to review an agency denial of expedited processing of a request for
records after the agency has provided a complete response to the
request.

(v) For purposes of this subparagraph, the term "compelling need"
means—

() that a failure to obtain requested records on an expedited
basis under this paragraph could reasonably be expected to
pose an imminent threat to the life or physical safety of an
individual; or

(1) with respect to a request made by a person primarily
engaged in disseminating information, urgency to inform
the public concerning actual or alleged Federal
Government activity.

(vi) A demonstration of a compelling need by a person making a
request for expedited processing shall be made by a statement
certified by such person to be true and correct to the best of such
person's knowledge and belief.

(F) In denying a request for records, in whole or in part, an agency shall
make a reasonable effort to estimate the volume of any requested matter
the provision of which is denied, and shall provide any such estimate to
the person making the request, unless providing such estimate would harm
an interest protected by the exemption in subsection (b) pursuant to which
the denial is made.

(7) Each agency shall—

(A) establish a system to assign an individualized tracking number for
each request received that will take longer than ten days to process
and provide to each person making a request the tracking number
assigned to the request; and

(B) establish a telephone line or Internet service that provides
information about the status of a request to the person making the
request using the assigned tracking number, including—

(i) the date on which the agency originally received the request;
and



(ii) an estimated date on which the agency will complete action
on the request.

[Effective one year from date of enactment]
(b) This section does not apply to matters that are—

(1)(A) specifically authorized under criteria established by an Executive order to
be kept secret in the interest of national defense or foreign policy and (B) are in
fact properly classified pursuant to such Executive order;

(2) related solely to the internal personnel rules and practices of an agency;

(3) specifically exempted from disclosure by statute (other than section 552b of
this title), provided that such statute (A) requires that the matters be withheld from
the public in such a manner as to leave no discretion on the issue, or (B)
establishes particular criteria for withholding or refers to particular types of
matters to be withheld;

(4) trade secrets and commercial or financial information obtained from a person
and privileged or confidential;

(5) inter-agency or intra-agency memorandums or letters which would not be
available by law to a party other than an agency in litigation with the agency;

(6) personnel and medical files and similar files the disclosure of which would
constitute a clearly unwarranted invasion of personal privacy;

(7) records or information compiled for law enforcement purposes, but only to the
extent that the production of such law enforcement records or information (A)
could reasonably be expected to interfere with enforcement proceedings, (B)
would deprive a person of a right to a fair trial or an impartial adjudication, (C)
could reasonably be expected to constitute an unwarranted invasion of personal
privacy, (D) could reasonably be expected to disclose the identity of a
confidential source, including a State, local, or foreign agency or authority or any
private institution which furnished information on a confidential basis, and, in the
case of a record or information compiled by a criminal law enforcement authority
in the course of a criminal investigation or by an agency conducting a lawful
national security intelligence investigation, information furnished by a
confidential source, (E) would disclose techniques and procedures for law
enforcement investigations or prosecutions, or would disclose guidelines for law
enforcement investigations or prosecutions if such disclosure could reasonably be
expected to risk circumvention of the law, or (F) could reasonably be expected to
endanger the life or physical safety of any individual;



(8) contained in or related to examination, operating, or condition reports
prepared by, on behalf of, or for the use of an agency responsible for the
regulation or supervision of financial institutions; or

(9) geological and geophysical information and data, including maps, concerning
wells.

Any reasonably segregable portion of a record shall be provided to any person requesting
such record after deletion of the portions which are exempt under this subsection. The
amount of information deleted, and the exemption under which the deletion is made,
shall be indicated on the released portion of the record, unless including that indication
would harm an interest protected by the exemption in this subsection under which the
deletion is made. If technically feasible, the amount of the information deleted, and the
exemption under which the deletion is made, shall be indicated at the place in the
record where such deletion is made.

(c)(1) Whenever a request is made which involves access to records described in
subsection (b)(7)(A) and—

(A) the investigation or proceeding involves a possible violation of
criminal law; and

(B) there is reason to believe that (i) the subject of the investigation or
proceeding is not aware of its pendency, and (ii) disclosure of the
existence of the records could reasonably be expected to interfere with
enforcement proceedings, the agency may, during only such time as that
circumstance continues, treat the records as not subject to the requirements
of this section.

(2) Whenever informant records maintained by a criminal law enforcement
agency under an informant's name or personal identifier are requested by a third
party according to the informant's name or personal identifier, the agency may
treat the records as not subject to the requirements of this section unless the
informant's status as an informant has been officially confirmed.

(3) Whenever a request is made which involves access to records maintained by
the Federal Bureau of Investigation pertaining to foreign intelligence or
counterintelligence, or international terrorism, and the existence of the records is
classified information as provided in subsection (b)(1), the Bureau may, as long as
the existence of the records remains classified information, treat the records as not
subject to the requirements of this section.

(d) This section does not authorize the withholding of information or limit the availability
of records to the public, except as specifically stated in this section. This section is not
authority to withhold information from Congress.



(e)(1) On or before February 1 of each year, each agency shall submit to the Attorney
General of the United States a report which shall cover the preceding fiscal year and
which shall include—

(A) the number of determinations made by the agency not to comply with
requests for records made to such agency under subsection (a) and the
reasons for each such determination;

(B)(i) the number of appeals made by persons under subsection (a)(6), the
result of such appeals, and the reason for the action upon each appeal that
results in a denial of information; and

(ii) a complete list of all statutes that the agency relies upon to
authorize the agency to withhold information under subsection
(b)(3), the number of occasions on which each statute was
relied upon, a description of whether a court has upheld the
decision of the agency to withhold information under each such
statute, and a concise description of the scope of any information
withheld,;

(C) the number of requests for records pending before the agency as of
September 30 of the preceding year, and the median and average number
of days that such requests had been pending before the agency as of that
date;

(D) the number of requests for records received by the agency and the
number of requests which the agency processed,;

(E) the median number of days taken by the agency to process different
types of requests, based on the date on which the requests were
received by the agency;

(F) the average number of days for the agency to respond to a request
beginning on the date on which the request was received by the
agency, the median number of days for the agency to respond to such
requests, and the range in number of days for the agency to respond
to such requests;

(G) based on the number of business days that have elapsed since each
request was originally received by the agency—

(i) the number of requests for records to which the agency has
responded with a determination within a period up to and
including 20 days, and in 20-day increments up to and
including 200 days;



(ii) the number of requests for records to which the agency has
responded with a determination within a period greater than
200 days and less than 301 days;

(iii) the number of requests for records to which the agency has
responded with a determination within a period greater than
300 days and less than 401 days; and

(iv) the number of requests for records to which the agency has
responded with a determination within a period greater than
400 days;

(H) the average number of days for the agency to provide the granted
information beginning on the date on which the request was originally
filed, the median number of days for the agency to provide the
granted information, and the range in number of days for the agency
to provide the granted information;

(1) the median and average number of days for the agency to respond
to administrative appeals based on the date on which the appeals
originally were received by the agency, the highest number of business
days taken by the agency to respond to an administrative appeal, and
the lowest number of business days taken by the agency to respond to
an administrative appeal;

(J) data on the 10 active requests with the earliest filing dates pending
at each agency, including the amount of time that has elapsed since
each request was originally received by the agency;

(K) data on the 10 active administrative appeals with the earliest filing
dates pending before the agency as of September 30 of the preceding
year, including the number of business days that have elapsed since
the requests were originally received by the agency;

(L) the number of expedited review requests that are granted and
denied, the average and median number of days for adjudicating
expedited review requests, and the number adjudicated within the
required 10 days;

(M) the number of fee waiver requests that are granted and denied,
and the average and median number of days for adjudicating fee
waiver determinations;

&) (N) the total amount of fees collected by the agency for processing
requests; and



{&) (O) the number of full-time staff of the agency devoted to processing
requests for records under this section, and the total amount expended by
the agency for processing such requests.

(2) Information in each report submitted under paragraph (1) shall be
expressed in terms of each principal component of the agency and for the
agency overall.

) (3) Each agency shall make each such report available to the public including
by computer telecommunications, or if computer telecommunications means have
not been established by the agency, by other electronic means. In addition, each
agency shall make the raw statistical data used in its reports available
electronically to the public upon request.

3} (4) The Attorney General of the United States shall make each report which
has been made available by electronic means available at a single electronic
access point. The Attorney General of the United States shall notify the Chairman
and ranking minority member of the Committee on Government Reform and
Oversight of the House of Representatives and the Chairman and ranking
minority member of the Committees on Governmental Affairs and the Judiciary
of the Senate, no later than April 1 of the year in which each such report is issued,
that such reports are available by electronic means.

4} (5) The Attorney General of the United States, in consultation with the
Director of the Office of Management and Budget, shall develop reporting and
performance guidelines in connection with reports required by this subsection by
October 1, 1997, and may establish additional requirements for such reports as the
Attorney General determines may be useful.

{5} (6) The Attorney General of the United States shall submit an annual report on
or before April 1 of each calendar year which shall include for the prior calendar
year a listing of the number of cases arising under this section, the exemption
involved in each case, the disposition of such case, and the cost, fees, and
penalties assessed under subparagraphs (E), (F), and (G) of subsection (a)(4).
Such report shall also include a description of the efforts undertaken by the
Department of Justice to encourage agency compliance with this section.

(F) For purposes of this section, the term—

(1) "agency" as defined in section 551(1) of this title includes any executive
department, military department, Government corporation, Government
controlled corporation, or other establishment in the executive branch of the
Government (including the Executive Office of the President), or any independent
regulatory agency; and



(2) ‘record’ and any other term used in this section in reference to
information includes—

(A) any information that would be an agency record subject to the
requirements of this section when maintained by an agency in any
format, including an electronic format; and

(B) any information described under subparagraph (A) that is
maintained for an agency by an entity under Government contract,
for the purposes of records management.

(9) The head of each agency shall prepare and make publicly available upon request,
reference material or a guide for requesting records or information from the agency,
subject to the exemptions in subsection (b), including—

(1) an index of all major information systems of the agency;

(2) a description of major information and record locator systems maintained by
the agency; and

(3) a handbook for obtaining various types and categories of public information
from the agency pursuant to chapter 35 of title 44, and under this section.

(h)(2) There is established the Office of Government Information Services within
the National Archives and Records Administration.

(2) The Office of Government Information Services shall—

(A) review policies and procedures of administrative agencies under
this section;

(B) review compliance with this section by administrative agencies;
and

(C) recommend policy changes to Congress and the President to
improve the administration of this section.

(3) The Office of Government Information Services shall offer mediation
services to resolve disputes between persons making requests under this
section and administrative agencies as a non-exclusive alternative to



litigation and, at the discretion of the Office, may issue advisory opinions if
mediation has not resolved the dispute.

(i) The Government Accountability Office shall conduct audits of administrative
agencies on the implementation of this section and issue reports detailing the results
of such audits.

(J) Each agency shall designate a Chief FOIA Officer who shall be a senior official of
such agency (at the Assistant Secretary or equivalent level).

(k) The Chief FOIA Officer of each agency shall, subject to the authority of the head
of the agency—

(1) have agency-wide responsibility for efficient and appropriate compliance
with this section;

(2) monitor implementation of this section throughout the agency and keep
the head of the agency, the chief legal officer of the agency, and the Attorney
General appropriately informed of the agency’s performance in
implementing this section;

(3) recommend to the head of the agency such adjustments to agency
practices, policies, personnel, and funding as may be necessary to improve its
implementation of this section;

(4) review and report to the Attorney General, through the head of the
agency, at such times and in such formats as the Attorney General may
direct, on the agency’s performance in implementing this section;

(5) facilitate public understanding of the purposes of the statutory
exemptions of this section by including concise descriptions of the exemptions
in both the agency’s handbook issued under subsection (g), and the agency’s
annual report on this section, and by providing an overview, where
appropriate, of certain general categories of agency records to which those
exemptions apply; and

(6) designate one or more FOIA Public Liaisons.

() FOIA Public Liaisons shall report to the agency Chief FOIA Officer and shall
serve as supervisory officials to whom a requester under this section can raise
concerns about the service the requester has received from the FOIA Requester
Center, following an initial response from the FOIA Requester Center Staff. FOIA
Public Liaisons shall be responsible for assisting in reducing delays, increasing
transparency and understanding of the status of requests, and assisting in the
resolution of disputes.



THE PRIVACY ACT OF 1974
5U.S.C. §552a
As Amended

8§ 552a. Records maintained on individuals
(a) Definitions
For purposes of this section--
(2) the term "agency" means agency as defined in section 552(f) of thistitle;

(2) the term "individual™ means a citizen of the United States or an aien lawfully
admitted for permanent residence;

(3) the term "maintain” includes maintain, collect, use or disseminate;

(4) the term "record" means any item, collection, or grouping of information
about an individual that is maintained by an agency, including, but not limited to,
his education, financial transactions, medical history, and crimina or employment
history and that contains his name, or the identifying number, symbol, or other
identifying particular assigned to the individual, such as afinger or voice print or
a photograph;

(5) the term "system of records" means a group of any records under the control

of any agency from which information is retrieved by the name of the individual
or by some identifying number, symbol, or other identifying particular assigned to
the individual;

(6) the term "statistical record” means arecord in a system of records maintained
for statistical research or reporting purposes only and not used in whole or in part
in making any determination about an identifiable individual, except as provided
by section 8 of Title 13;

(7) the term "routine use" means, with respect to the disclosure of arecord, the
use of such record for a purpose which is compatible with the purpose for which it
was collected;

(8) the term "matching program’--
(A) means any computerized comparison of --

(i) two or more automated systems of records or a system of records with
non-Federal records for the purpose of --



(1) establishing or verifying the eligibility of, or continuing compliance
with statutory and regulatory requirements by, applicants for, recipients or
beneficiaries of, participantsin, or providers of services with respect to,
cash or in-kind assistance or payments under Federal benefit programs, or

(1) recouping payments or delinquent debts under such Federa benefit
programs, or

(i) two or more automated Federal personnel or payroll systems of
records or a system of Federal personnel or payroll records with non-
Federal records,

(B) but does not include--

(i) matches performed to produce aggregate statistical data without any
personal identifiers;

(i1) matches performed to support any research or statistical project, the
specific data of which may not be used to make decisions concerning the
rights, benefits, or privileges of specific individuals;

(iii) matches performed, by an agency (or component thereof) which
performs asits principal function any activity pertaining to the
enforcement of criminal laws, subsequent to the initiation of a specific
criminal or civil law enforcement investigation of a named person or
persons for the purpose of gathering evidence against such person or
persons;

(iv) matches of tax information (I) pursuant to section 6103(d) of the
Internal Revenue Code of 1986, (I1) for purposes of tax administration as
defined in section 6103(b)(4) of such Code, (111) for the purpose of
intercepting atax refund due an individual under authority granted by
section 404(e), 464, or 1137 of the Social Security Act; or (1V) for the
purpose of intercepting atax refund due an individual under any other tax
refund intercept program authorized by statute which has been determined
by the Director of the Office of Management and Budget to contain
verification, notice, and hearing requirements that are substantially similar
to the procedures in section 1137 of the Social Security Act;

(V) matches--

(1) using records predominantly relating to Federal personnel, that
are performed for routine administrative purposes (subject to
guidance provided by the Director of the Office of Management
and Budget pursuant to subsection (v)); or

(1) conducted by an agency using only records from systems of
records maintained by that agency;



if the purpose of the match is not to take any adverse financial, personnel,
disciplinary, or other adverse action against Federal personnel; or

(vi) matches performed for foreign counterintelligence purposes or to
produce background checks for security clearances of Federa personnel or
Federal contractor personnel;

(vii) matches performed incident to alevy described in section 6103(k)(8)
of the Internal Revenue Code of 1986; or

(viii) matches performed pursuant to section 202(x)(3) or 1611(e)(1) of the
Socia Security Act (42 U.S.C. 8§ 402(x)(3), 8 1382(e)(1);

(9) the term "recipient agency”" means any agency, or contractor thereof, receiving
records contained in a system of records from a source agency for usein a
matching program;

(20) the term "non-Federal agency" means any State or local government, or
agency thereof, which recelves records contained in a system of records from a
source agency for usein amatching program;

(11) the term "source agency" means any agency which discloses records
contained in a system of records to be used in a matching program, or any State or
local government, or agency thereof, which discloses records to be used in a
matching program;

(12) the term "Federa benefit program” means any program administered or
funded by the Federal Government, or by any agent or State on behalf of the
Federal Government, providing cash or in-kind assistance in the form of
payments, grants, loans, or loan guaranteesto individuals; and

(13) the term "Federal personnel” means officers and employees of the
Government of the United States, members of the uniformed services (including
members of the Reserve Components), individuals entitled to receive immediate
or deferred retirement benefits under any retirement program of the Government
of the United States (including survivor benefits).

(b) Conditions of disclosure

No agency shall disclose any record which is contained in a system of records by any
means of communication to any person, or to another agency, except pursuant to a
written request by, or with the prior written consent of, the individual to whom the record
pertains, unless disclosure of the record would be--
(2) to those officers and employees of the agency which maintains the record who
have a need for the record in the performance of their duties;



(2) required under section 552 of thistitle;

(3) for aroutine use as defined in subsection (a)(7) of this section and described
under subsection (€)(4)(D) of this section;

(4) to the Bureau of the Census for purposes of planning or carrying out a census
or survey or related activity pursuant to the provisions of Title 13;

(5) to arecipient who has provided the agency with advance adequate written
assurance that the record will be used solely as a statistical research or reporting
record, and the record is to be transferred in aform that is not individually
identifiable;

(6) to the National Archives and Records Administration as arecord which has
sufficient historical or other value to warrant its continued preservation by the
United States Government, or for evaluation by the Archivist of the United States
or the designee of the Archivist to determine whether the record has such value;

(7) to another agency or to an instrumentality of any governmental jurisdiction
within or under the control of the United States for acivil or criminal law
enforcement activity if the activity is authorized by law, and if the head of the
agency or instrumentality has made awritten request to the agency which
maintains the record specifying the particular portion desired and the law
enforcement activity for which the record is sought;

(8) to aperson pursuant to a showing of compelling circumstances affecting the
health or safety of an individual if upon such disclosure notification is transmitted
to the last known address of such individual;

(9) to either House of Congress, or, to the extent of matter within its jurisdiction,
any committee or subcommittee thereof, any joint committee of Congress or
subcommittee of any such joint committee;

(210) to the Comptroller General, or any of his authorized representatives, in the
course of the performance of the duties of the General Accounting Office;

(11) pursuant to the order of a court of competent jurisdiction; or

(12) to a consumer reporting agency in accordance with section 3711(e) of Title
31.

(c) Accounting of Certain Disclosures
Each agency, with respect to each system of records under its control, shall--

(1) except for disclosures made under subsections (b)(1) or (b)(2) of this section,
keep an accurate accounting of--



(A) the date, nature, and purpose of each disclosure of arecord to any
person or to another agency made under subsection (b) of this section; and

(B) the name and address of the person or agency to whom the disclosure
is made;

(2) retain the accounting made under paragraph (1) of this subsection for at least
five years or the life of the record, whichever islonger, after the disclosure for
which the accounting is made;

(3) except for disclosures made under subsection (b)(7) of this section, make the
accounting made under paragraph (1) of this subsection available to the individual
named in the record at his request; and

(4) inform any person or other agency about any correction or notation of dispute
made by the agency in accordance with subsection (d) of this section of any
record that has been disclosed to the person or agency if an accounting of the
disclosure was made.

(d) Accessto records

Each agency that maintains a system of records shall--
(2) upon request by any individual to gain access to his record or to any
information pertaining to him which is contained in the system, permit him and
upon his request, a person of his own choosing to accompany him, to review the
record and have a copy made of all or any portion thereof in aform
comprehensible to him, except that the agency may require the individual to
furnish awritten statement authorizing discussion of that individual's record in the
accompanying person's presence;

(2) permit the individual to request amendment of arecord pertaining to him and--

(A) not later than 10 days (excluding Saturdays, Sundays, and legal public
holidays) after the date of receipt of such request, acknowledge in writing
such receipt; and

(B) promptly, either--

(i) make any correction of any portion thereof which the individual
believesis not accurate, relevant, timely, or complete; or

(i) inform the individual of its refusal to amend the record in
accordance with his request, the reason for the refusal, the
procedures established by the agency for the individual to request a
review of that refusal by the head of the agency or an officer



designated by the head of the agency, and the name and business
address of that official;

(3) permit the individual who disagrees with the refusal of the agency to amend
his record to request areview of such refusal, and not later than 30 days
(excluding Saturdays, Sundays, and legal public holidays) from the date on which
the individual requests such review, complete such review and make a fina
determination unless, for good cause shown, the head of the agency extends such
30-day period; and if, after hisreview, the reviewing official also refusesto
amend the record in accordance with the request, permit the individua to file with
the agency a concise statement setting forth the reasons for his disagreement with
the refusal of the agency, and notify the individual of the provisions for judicial
review of the reviewing official's determination under subsection (g)(1)(A) of this
section;

(4) in any disclosure, containing information about which the individual hasfiled
a statement of disagreement, occurring after the filing of the statement under
paragraph (3) of this subsection, clearly note any portion of the record whichis
disputed and provide copies of the statement and, if the agency deemsit
appropriate, copies of aconcise statement of the reasons of the agency for not
making the amendments requested, to persons or other agencies to whom the
disputed record has been disclosed; and

(5) nothing in this section shall allow an individual access to any information
compiled in reasonabl e anticipation of acivil action or proceeding.

(e) Agency requirements

Each agency that maintains a system of records shall--
(1) maintain in its records only such information about an individual asis relevant
and necessary to accomplish a purpose of the agency required to be accomplished
by statute or by Executive order of the President;

(2) collect information to the greatest extent practicable directly from the subject
individual when the information may result in adverse determinations about an
individua's rights, benefits, and privileges under Federal programs;

(3) inform each individual whom it asks to supply information, on the form which
it uses to collect the information or on a separate form that can be retained by the
individual--

(A) the authority (whether granted by statute, or by Executive order of the
President) which authorizes the solicitation of the information and whether
disclosure of such information is mandatory or voluntary;



(B) the principal purpose or purposes for which the information is
intended to be used;

(C) the routine uses which may be made of the information, as published
pursuant to paragraph (4)(D) of this subsection; and

(D) the effects on him, if any, of not providing all or any part of the
requested information;

(4) subject to the provisions of paragraph (11) of this subsection, publish in the
Federal Register upon establishment or revision a notice of the existence and
character of the system of records, which notice shall include--

(A) the name and location of the system;

(B) the categories of individuals on whom records are maintained in the
system;

(C) the categories of records maintained in the system;

(D) each routine use of the records contained in the system, including the
categories of users and the purpose of such use;

(E) the policies and practices of the agency regarding storage,
retrievability, access controls, retention, and disposal of the records;

(F) the title and business address of the agency official who isresponsible
for the system of records;

(G) the agency procedures whereby an individual can be notified at his
request if the system of records contains arecord pertaining to him;

(H) the agency procedures whereby an individual can be notified at his
request how he can gain access to any record pertaining to him contained
in the system of records, and how he can contest its content; and

() the categories of sources of records in the system;

(5) maintain all records which are used by the agency in making any
determination about any individual with such accuracy, relevance, timeliness, and
completeness as is reasonably necessary to assure fairness to the individual in the
determination;

(6) prior to disseminating any record about an individual to any person other than
an agency, unless the dissemination is made pursuant to subsection (b)(2) of this
section, make reasonabl e efforts to assure that such records are accurate,
complete, timely, and relevant for agency purposes,



(7) maintain no record describing how any individual exercises rights guaranteed
by the First Amendment unless expressly authorized by statute or by the
individual about whom the record is maintained or unless pertinent to and within
the scope of an authorized law enforcement activity;

(8) make reasonabl e efforts to serve notice on an individual when any record on
such individual is made available to any person under compulsory legal process
when such process becomes a matter of public record;

(9) establish rules of conduct for persons involved in the design, development,
operation, or maintenance of any system of records, or in maintaining any record,
and instruct each such person with respect to such rules and the requirements of
this section, including any other rules and procedures adopted pursuant to this
section and the penalties for noncompliance;

(20) establish appropriate administrative, technical and physical safeguardsto
insure the security and confidentiality of records and to protect against any
anticipated threats or hazards to their security or integrity which could result in
substantial harm, embarrassment, inconvenience, or unfairness to any individual
on whom information is maintai ned;

(11) at least 30 days prior to publication of information under paragraph (4)(D) of
this subsection, publish in the Federal Register notice of any new use or intended
use of the information in the system, and provide an opportunity for interested
persons to submit written data, views, or arguments to the agency; and

(12) if such agency is arecipient agency or a source agency in amatching
program with anon-Federal agency, with respect to any establishment or revision
of amatching program, at least 30 days prior to conducting such program, publish
in the Federal Register notice of such establishment or revision.

(f) Agency rules

In order to carry out the provisions of this section, each agency that maintains a system of
records shall promulgate rules, in accordance with the requirements (including genera
notice) of section 553 of thistitle, which shall--
(1) establish procedures whereby an individual can be notified in response to his
request if any system of records named by the individual contains arecord
pertaining to him;

(2) define reasonable times, places, and requirements for identifying an individual
who requests his record or information pertaining to him before the agency shall
make the record or information available to the individual;

(3) establish procedures for the disclosure to an individual upon his request of his
record or information pertaining to him, including special procedure, if deemed



necessary, for the disclosure to an individua of medical records, including
psychological records, pertaining to him;

(4) establish procedures for reviewing arequest from an individual concerning the
amendment of any record or information pertaining to the individual, for making
a determination on the request, for an appeal within the agency of an initial
adverse agency determination, and for whatever additional means may be
necessary for each individual to be able to exercise fully his rights under this
section; and

(5) establish fees to be charged, if any, to any individual for making copies of his
record, excluding the cost of any search for and review of the record.

The Office of the Federal Register shall biennially compile and publish the rules
promulgated under this subsection and agency notices published under subsection (e)(4)
of this section in aform available to the public at low cost.

(9)(2) Civil remedies

Whenever any agency
(A) makes a determination under subsection (d)(3) of this section not to
amend an individual's record in accordance with his request, or failsto
make such review in conformity with that subsection;

(B) refuses to comply with an individual request under subsection (d)(1)
of this section;

(C) failsto maintain any record concerning any individual with such
accuracy, relevance, timeliness, and completeness as is necessary to assure
fairnessin any determination relating to the qualifications, character,
rights, or opportunities of, or benefitsto the individual that may be made
on the basis of such record, and consequently a determination is made
which is adverse to the individual; or

(D) failsto comply with any other provision of this section, or any rule
promulgated thereunder, in such away as to have an adverse effect on an
individual, the individual may bring acivil action against the agency, and
the district courts of the United States shall have jurisdiction in the matters
under the provisions of this subsection.

(2)(A) In any suit brought under the provisions of subsection (g)(1)(A) of this
section, the court may order the agency to amend the individual's record in
accordance with his request or in such other way as the court may direct. In such a
case the court shall determine the matter de novo.



(B) The court may assess against the United States reasonabl e attorney
fees and other litigation costs reasonably incurred in any case under this
paragraph in which the complainant has substantially prevailed.

(3)(A) In any suit brought under the provisions of subsection (g)(1)(B) of this
section, the court may enjoin the agency from withholding the records and order
the production to the complainant of any agency records improperly withheld
from him. In such a case the court shall determine the matter de novo, and may
examine the contents of any agency records in camerato determine whether the
records or any portion thereof may be withheld under any of the exemptions set
forth in subsection (k) of this section, and the burden is on the agency to sustain
its action.

(B) The court may assess against the United States reasonabl e attorney

fees and other litigation costs reasonably incurred in any case under this

paragraph in which the complainant has substantially prevailed.

(4) In any suit brought under the provisions of subsection (g)(1)(C) or (D) of this
section in which the court determines that the agency acted in a manner which
was intentional or willful, the United States shall be liable to theindividual in an
amount equal to the sum of--
(A) actual damages sustained by the individual as aresult of the refusal or
failure, but in no case shall a person entitled to recovery receive less than
the sum of $1,000; and

(B) the costs of the action together with reasonabl e attorney fees as
determined by the court.

(5) An action to enforce any liability created under this section may be brought in
the district court of the United States in the district in which the complainant
resides, or has his principal place of business, or in which the agency records are
situated, or in the District of Columbia, without regard to the amount in
controversy, within two years from the date on which the cause of action arises,
except that where an agency has materially and willfully misrepresented any
information required under this section to be disclosed to an individual and the
information so misrepresented is material to establishment of the liability of the
agency to theindividual under this section, the action may be brought at any time
within two years after discovery by the individua of the misrepresentation.
Nothing in this section shall be construed to authorize any civil action by reason
of any injury sustained as the result of a disclosure of arecord prior to September
27, 1975.

(h) Rights of legal guardians

For the purposes of this section, the parent of any minor, or the legal guardian of any
individual who has been declared to be incompetent due to physical or mental incapacity
or age by a court of competent jurisdiction, may act on behalf of the individual.

()(2) Criminal penalties
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Any officer or employee of an agency, who by virtue of his employment or official
position, has possession of, or access to, agency records which contain individually
identifiable information the disclosure of which is prohibited by this section or by rules or
regul ations established thereunder, and who knowing that disclosure of the specific
materia is so prohibited, willfully discloses the materia in any manner to any person or
agency not entitled to receive it, shall be guilty of a misdemeanor and fined not more than
$5,000.

(2) Any officer or employee of any agency who willfully maintains a system of

records without meeting the notice requirements of subsection (e)(4) of this

section shall be guilty of a misdemeanor and fined not more than $5,000.

(3) Any person who knowingly and willfully requests or obtains any record
concerning an individua from an agency under false pretenses shall be guilty of a
misdemeanor and fined not more than $5,000.

(j) Genera exemptions

The head of any agency may promulgate rules, in accordance with the requirements
(including general notice) of sections 553(b)(1), (2), and (3), (c), and (e) of thistitle, to
exempt any system of records within the agency from any part of this section except
subsections (b), (c)(1) and (2), (e)(4)(A) through (F), (€)(6), (7), (9), (10), and (11), and
(i) if the system of recordsis--

(1) maintained by the Central Intelligence Agency; or

(2) maintained by an agency or component thereof which performs asits principal
function any activity pertaining to the enforcement of criminal laws, including
police efforts to prevent, control, or reduce crime or to apprehend criminals, and
the activities of prosecutors, courts, correctional, probation, pardon, or parole
authorities, and which consists of (A) information compiled for the purpose of
identifying individual criminal offenders and alleged offenders and consisting
only of identifying data and notations of arrests, the nature and disposition of
criminal charges, sentencing, confinement, release, and parole and probation
status; (B) information compiled for the purpose of a criminal investigation,
including reports of informants and investigators, and associated with an
identifiable individual; or (C) reports identifiable to an individual compiled at any
stage of the process of enforcement of the criminal laws from arrest or indictment
through release from supervision.

At the time rules are adopted under this subsection, the agency shall include in the
statement required under section 553(c) of thistitle, the reasons why the system of
records is to be exempted from a provision of this section.

(K) Specific exemptions

The head of any agency may promulgate rules, in accordance with the requirements
(including general notice) of sections 553(b)(1), (2), and (3), (c), and (e) of thistitle, to
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exempt any system of records within the agency from subsections (c)(3), (d), (e)(2),
(©)(4)(G), (H), and (1) and (f) of this section if the system of recordsis--
(1) subject to the provisions of section 552(b)(1) of thistitle;

(2) investigatory material compiled for law enforcement purposes, other than
materia within the scope of subsection (j)(2) of this section: Provided, however,
That if any individual is denied any right, privilege, or benefit that he would
otherwise be entitled by Federal law, or for which he would otherwise be eligible,
as aresult of the maintenance of such material, such material shall be provided to
such individual, except to the extent that the disclosure of such material would
reveal the identity of a source who furnished information to the Government
under an express promise that the identity of the source would be held in
confidence, or, prior to the effective date of this section, under an implied promise
that the identity of the source would be held in confidence;

(3) maintained in connection with providing protective services to the President of
the United States or other individuals pursuant to section 3056 of Title 18;

(4) required by statute to be maintained and used solely as statistical records;

(5) investigatory material compiled solely for the purpose of determining
suitability, eligibility, or qualifications for Federa civilian employment, military
service, Federal contracts, or access to classified information, but only to the
extent that the disclosure of such material would reveal the identity of a source
who furnished information to the Government under an express promise that the
identity of the source would be held in confidence, or, prior to the effective date
of this section, under an implied promise that the identity of the source would be
held in confidence;

(6) testing or examination material used solely to determine individual
gualifications for appointment or promotion in the Federal service the disclosure
of which would compromise the objectivity or fairness of the testing or
examination process; or

(7) evaluation material used to determine potential for promotion in the armed
services, but only to the extent that the disclosure of such material would reveal
the identity of a source who furnished information to the Government under an
express promise that the identity of the source would be held in confidence, or,
prior to the effective date of this section, under an implied promise that the
identity of the source would be held in confidence.

At the time rules are adopted under this subsection, the agency shall include in the
statement required under section 553(c) of this title, the reasons why the system of
records is to be exempted from a provision of this section.

(1) Archival records
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(1) Each agency record which is accepted by the Archivist of the United States for
storage, processing, and servicing in accordance with section 3103 of Title 44
shall, for the purposes of this section, be considered to be maintained by the
agency which deposited the record and shall be subject to the provisions of this
section. The Archivist of the United States shall not disclose the record except to
the agency which maintains the record, or under rules established by that agency
which are not inconsistent with the provisions of this section.

(2) Each agency record pertaining to an identifiable individual which was
transferred to the National Archives of the United States as a record which has
sufficient historical or other value to warrant its continued preservation by the
United States Government, prior to the effective date of this section, shall, for the
purposes of this section, be considered to be maintained by the National Archives
and shall not be subject to the provisions of this section, except that a statement
generaly describing such records (modeled after the requirements relating to
records subject to subsections (€)(4)(A) through (G) of this section) shall be
published in the Federal Register.

(3) Each agency record pertaining to an identifiable individual whichis
transferred to the National Archives of the United States as a record which has
sufficient historical or other value to warrant its continued preservation by the
United States Government, on or after the effective date of this section, shall, for
the purposes of this section, be considered to be maintained by the National
Archives and shall be exempt from the requirements of this section except
subsections (e)(4)(A) through (G) and (e)(9) of this section.

(m) Government contractors

(1) When an agency provides by a contract for the operation by or on behalf of the
agency of a system of records to accomplish an agency function, the agency shall,
consistent with its authority, cause the requirements of this section to be applied

to such system. For purposes of subsection (i) of this section any such contractor
and any employee of such contractor, if such contract is agreed to on or after the
effective date of this section, shall be considered to be an employee of an agency.

(2) A consumer reporting agency to which arecord is disclosed under section
3711(e) of Title 31 shall not be considered a contractor for the purposes of this
section.

(n) Mailing lists

An individual's name and address may not be sold or rented by an agency unless such

action is specifically authorized by law. This provision shall not be construed to require
the withholding of names and addresses otherwise permitted to be made public.

13



(o) Matching agreements -- (1) No record which is contained in a system of records may
be disclosed to arecipient agency or non-Federal agency for use in a computer matching
program except pursuant to a written agreement between the source agency and the
recipient agency or non-Federal agency specifying--

(A) the purpose and legal authority for conducting the program;

(B) the justification for the program and the anticipated results, including a
specific estimate of any savings;

(C) adescription of the records that will be matched, including each data
element that will be used, the approximate number of records that will be
matched, and the projected starting and completion dates of the matching
program,;

(D) procedures for providing individualized notice at the time of
application, and notice periodically thereafter as directed by the Data
Integrity Board of such agency (subject to guidance provided by the
Director of the Office of Management and Budget pursuant to subsection

(v)), to--

(i) applicants for and recipients of financial assistance or payments
under Federa benefit programs, and

(i1) applicants for and holders of positions as Federal personnel,
that any information provided by such applicants, recipients,
holders, and individuals may be subject to verification through
matching programs,

(E) procedures for verifying information produced in such matching
program as required by subsection (p);

(F) procedures for the retention and timely destruction of identifiable
records created by a recipient agency or non-Federal agency in such
matching program;

(G) procedures for ensuring the administrative, technical, and physical
security of the records matched and the results of such programs;

(H) prohibitions on duplication and redisclosure of records provided by
the source agency within or outside the recipient agency or the non-
Federal agency, except where required by law or essential to the conduct
of the matching program;

(I) procedures governing the use by arecipient agency or non-Federal
agency of records provided in a matching program by a source agency,
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including procedures governing return of the records to the source agency
or destruction of records used in such program;

(J) information on assessments that have been made on the accuracy of the
records that will be used in such matching program; and

(K) that the Comptroller General may have access to all records of a
recipient agency or a non-Federal agency that the Comptroller Genera
deems necessary in order to monitor or verify compliance with the
agreement.

(2)(A) A copy of each agreement entered into pursuant to paragraph (1) shall--
(i) be transmitted to the Committee on Governmental Affairs of the
Senate and the Committee on Government Operations of the
House of Representatives; and

(i) be avail able upon request to the public.

(B) No such agreement shall be effective until 30 days after the date on
which such a copy is transmitted pursuant to subparagraph (A)(i).

(C) Such an agreement shall remain in effect only for such period, not to
exceed 18 months, as the Data Integrity Board of the agency determinesis
appropriate in light of the purposes, and length of time necessary for the
conduct, of the matching program.

(D) Within 3 months prior to the expiration of such an agreement pursuant
to subparagraph (C), the Data Integrity Board of the agency may, without
additional review, renew the matching agreement for a current, ongoing
matching program for not more than one additional year if--

(1) such program will be conducted without any change; and

(i) each party to the agreement certifiesto the Board in writing
that the program has been conducted in compliance with the
agreement.

(p) Verification and Opportunity to Contest Findings

(2) In order to protect any individual whose records are used in amatching
program, no recipient agency, non-Federal agency, or source agency may
suspend, terminate, reduce, or make afina denial of any financial assistance or
payment under a Federal benefit program to such individual, or take other adverse
action against such individual, as aresult of information produced by such
matching program, until--

(A)(i) the agency has independently verified the information; or
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(i) the Data Integrity Board of the agency, or in the case of anon-
Federal agency the Data Integrity Board of the source agency,
determines in accordance with guidance issued by the Director of
the Office of Management and Budget that--
(I) the information is limited to identification and amount
of benefits paid by the source agency under a Federal
benefit program; and

(1) thereis ahigh degree of confidence that the
information provided to the recipient agency is accurate;

(B) theindividual receives a notice from the agency containing a
statement of its findings and informing the individual of the opportunity to
contest such findings; and

(C)(i) the expiration of any time period established for the program by
statute or regulation for the individual to respond to that notice; or

(ii) in the case of a program for which no such period is
established, the end of the 30-day period beginning on the date on
which notice under subparagraph (B) is mailed or otherwise
provided to the individual .

(2) Independent verification referred to in paragraph (1) requires investigation and
confirmation of specific information relating to an individual that isused asa
basis for an adverse action against the individual, including where applicable
investigation and confirmation of--

(A) the amount of any asset or income involved,

(B) whether such individual actually has or had access to such asset or
income for such individual's own use; and

(C) the period or periods when the individual actually had such asset or
income.

(3) Notwithstanding paragraph (1), an agency may take any appropriate action
otherwise prohibited by such paragraph if the agency determines that the public
health or public safety may be adversely affected or significantly threatened
during any notice period required by such paragraph.

(g) Sanctions
(1) Notwithstanding any other provision of law, no source agency may disclose
any record which is contained in a system of records to a recipient agency or non-

Federal agency for amatching program if such source agency has reason to
believe that the requirements of subsection (p), or any matching agreement
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entered into pursuant to subsection (o), or both, are not being met by such
recipient agency.

(2) No source agency may renew a matching agreement unless--

(A) the recipient agency or non-Federal agency has certified that it has
complied with the provisions of that agreement; and

(B) the source agency has no reason to believe that the certification is
inaccurate.

(r) Report on new systems and matching programs

Each agency that proposes to establish or make a significant change in a system of
records or amatching program shall provide adequate advance notice of any such
proposal (in duplicate) to the Committee on Government Operations of the House of
Representatives, the Committee on Governmental Affairs of the Senate, and the Office of
Management and Budget in order to permit an evaluation of the probable or potential
effect of such proposal on the privacy or other rights of individuals.

(s) [Biennia report] Repealed by the Federal Reports Elimination and Sunset Act of
1995, Pub. L. No. 104-66, § 3003, 109 Stat. 707, 734-36 (1995), amended by Pub. L. No.
106-113, § 236, 113 Stat. 1501, 1501A-302 (1999) (changing effective date to May 15,
2000).

(t) Effect of other laws

(1) No agency shall rely on any exemption contained in section 552 of thistitleto
withhold from an individual any record which is otherwise accessible to such
individual under the provisions of this section.

(2) No agency shall rely on any exemption in this section to withhold from an
individual any record which is otherwise accessible to such individual under the
provisions of section 552 of thistitle.

(u) Data Integrity Boards

(1) Every agency conducting or participating in a matching program shall
establish a Data Integrity Board to oversee and coordinate among the various
components of such agency the agency's implementation of this section.

(2) Each Data Integrity Board shall consist of senior officials designated by the
head of the agency, and shall include any senior official designated by the head of
the agency as responsible for implementation of this section, and the inspector
genera of the agency, if any. The inspector general shall not serve as chairman of
the Data Integrity Board.
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(3) Each Data Integrity Board--

(A) shall review, approve, and maintain all written agreements for receipt
or disclosure of agency records for matching programs to ensure
compliance with subsection (0), and all relevant statutes, regulations, and
guidelines;

(B) shall review all matching programs in which the agency has
participated during the year, either as a source agency or recipient agency,
determine compliance with applicable laws, regulations, guidelines, and
agency agreements, and assess the costs and benefits of such programs;

(C) shall review all recurring matching programs in which the agency has
participated during the year, either as a source agency or recipient agency,
for continued justification for such disclosures,

(D) shall compile an annual report, which shall be submitted to the head of
the agency and the Office of Management and Budget and made available
to the public on request, describing the matching activities of the agency,
including--

(i) matching programs in which the agency has participated as a
source agency or recipient agency;

(i) matching agreements proposed under subsection (0) that were
disapproved by the Board;

(iii) any changes in membership or structure of the Board in the
preceding year;

(iv) the reasons for any waiver of the requirement in paragraph (4)
of this section for compl etion and submission of a cost-benefit
analysis prior to the approval of a matching program;

(v) any violations of matching agreements that have been alleged
or identified and any corrective action taken; and

(vi) any other information required by the Director of the Office of
Management and Budget to be included in such report;

(E) shall serve as a clearinghouse for receiving and providing information
on the accuracy, completeness, and reliability of records used in matching
programs;

(F) shall provide interpretation and guidance to agency components and
personnel on the requirements of this section for matching programs;
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(G) shall review agency recordkeeping and disposal policies and practices
for matching programs to assure compliance with this section; and

(H) may review and report on any agency matching activities that are not
matching programs.

(4)(A) Except as provided in subparagraphs (B) and (C), a Data Integrity Board
shall not approve any written agreement for a matching program unless the
agency has completed and submitted to such Board a cost-benefit analysis of the
proposed program and such analysis demonstrates that the program is likely to be
cost effective.

(B) The Board may waive the requirements of subparagraph (A) of this
paragraph if it determinesin writing, in accordance with guidelines
prescribed by the Director of the Office of Management and Budget, that a
cost-benefit analysisis not required.

(C) A cost-benefit analysis shall not be required under subparagraph (A)
prior to the initial approval of awritten agreement for a matching program
that is specifically required by statute. Any subsequent written agreement
for such a program shall not be approved by the Data Integrity Board
unless the agency has submitted a cost-benefit analysis of the program as
conducted under the preceding approval of such agreement.

(5)(A) If amatching agreement is disapproved by a Data Integrity Board, any
party to such agreement may appeal the disapproval to the Director of the Office
of Management and Budget. Timely notice of the filing of such an appeal shall be
provided by the Director of the Office of Management and Budget to the
Committee on Governmental Affairs of the Senate and the Committee on
Government Operations of the House of Representatives.

(B) The Director of the Office of Management and Budget may approve a
matching agreement notwithstanding the disapproval of a Data Integrity
Board if the Director determines that--
(1) the matching program will be consistent with all applicable
legal, regulatory, and policy requirements,

(i) there is adequate evidence that the matching agreement will be
cost- effective; and

(iii) the matching program isin the public interest.

(C) The decision of the Director to approve a matching agreement shall
not take effect until 30 days after it is reported to committees described in

subparagraph (A).
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(D) If the Data Integrity Board and the Director of the Office of
Management and Budget disapprove a matching program proposed by the
inspector general of an agency, the inspector general may report the
disapproval to the head of the agency and to the Congress.

(6) The Director of the Office of Management and Budget shall, annually during
thefirst 3 years after the date of enactment of this subsection and biennially
thereafter, consolidate in areport to the Congress the information contained in the
reports from the various Data Integrity Boards under paragraph (3)(D). Such
report shall include detailed information about costs and benefits of matching
programs that are conducted during the period covered by such consolidated
report, and shall identify each waiver granted by a Data Integrity Board of the
reguirement for completion and submission of a cost-benefit analysis and the
reasons for granting the waiver.

(7) In the reports required by paragraphs (3)(D) and (6), agency matching
activities that are not matching programs may be reported on an aggregate basis,
if and to the extent necessary to protect ongoing law enforcement or
counterintelligence investigations.

(v) Office of Management and Budget Responsibilities

The Director of the Office of Management and Budget shall--
(1) develop and, after notice and opportunity for public comment, prescribe
guidelines and regulations for the use of agencies in implementing the provisions
of this section; and

(2) provide continuing assistance to and oversight of the implementation of this
section by agencies.

The following section originally was part of the Privacy Act but was not codified; it
may be found at 8 552a (note).

Sec. 7(a) (1) It shall be unlawful for any Federal, State or local government
agency to deny to any individual any right, benefit, or privilege provided by law
because of such individual's refusal to disclose his social security account
number.
(2) the provisions of paragraph (1) of this subsection shall not apply with
respect to--
(A) any disclosure which isrequired by Federal statute, or

(B) any disclosure of asocial security number to any Federal,
State, or local agency maintaining a system of records in existence
and operating before January 1, 1975, if such disclosure was
required under statute or regulation adopted prior to such date to
verify the identity of an individual.
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(b) Any Federal, State or local government agency which requests an individual

to disclose his social security account number shall inform that individual whether
that disclosure is mandatory or voluntary, by what statutory or other authority
such number is solicited, and what uses will be made of it.

The following sections originally were part of P.L. 100-503, the Computer Matching
and Privacy Protection Act of 1988; they may be found at 8 552a (note).

Sec. 6 Functions of the Director of the Office of Management and Budget.
(b) Implementation Guidance for Amendments -- The Director shall,
pursuant to section 552a(v) of Title 5, United States Code, develop
guidelines and regulations for the use of agencies in implementing the
amendments made by this Act not later than 8 months after the date of
enactment of this Act.

Sec. 9 Rules of Construction.
Nothing in the amendments made by this Act shall be construed to authorize--

(1) the establishment or maintenance by any agency of anational data
bank that combines, merges, or links information on individuals
maintained in systems of records by other Federa agencies;

(2) the direct linking of computerized systems of records maintained by
Federal agencies;

(3) the computer matching of records not otherwise authorized by law; or

(4) the disclosure of records for computer matching except to a Federal,
State, or local agency.

Sec. 10 Effective Dates.
(@) In General -- Except as provided in subsection (b), the amendments
made by this Act shall take effect 9 months after the date of enactment of
thisAct.

(b) Exceptions -- The amendment made by sections 3(b) [Notice of
Matching Programs -- Report to Congress and the Office of Management
and Budget], 6 [Functions of the Director of the Office of Management
and Budget], 7 [Compilation of Rules and Notices|, and 8 [Annual Report]
of this Act shall take effect upon enactment.
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performance standards would be changed as
new data became available, and that the
Agency would periodically repeat its
baseline surveys to obtain updated data. FSIS
intends to use the new Salmonella
performance standard for young chickens
that it is announcing in this Notice in the
place of the performance standard codified at
9 CFR 381.94.

In that regulation, FSIS stated that an
establishment that failed to meet the standard
in three consecutive sample sets would be
considered to have failed to maintain
sanitary conditions and to maintain an
adequate HACCP plan. The Agency said the
failure would cause it to suspend inspection
at the establishment. In December 2001, the
U.S. Court of Appeals for the Fifth Circuit
(Supreme Beef Processors, Inc. v. USDA, 275
F.3d 432) affirmed a ruling by the U.S.
District Court for the Northern District of
Texas (Supreme Beef Processors, Inc. v.
USDA, 113 F. Supp. 2d 1048) that USDA did
not have the authority to suspend inspection
at an establishment solely on the basis of
Salmonella test results for the raw meat
product produced at the establishment. FSIS
had suspended inspection at Supreme Beef
Processors, Inc., for failing the standard in
three consecutive Agency sample sets. The
District Court held that 21 U.S.C. 604(m)(4)
focused on a processor’s plant and not on the
condition of its meat. The Court further held
that the presence of Salmonella in the
finished product did not render the product
“injurious to health” within the meaning of
§601(m)(4). The Appellate Court agreed, and
further held that 21 U.S.C. 601(m)(4), and
hence the Salmonella performance standards,
cannot be used to regulate the characteristics
of incoming raw materials used in the raw
ground beef.

Since the Supreme Beef case, FSIS has
used results from its verification testing
program as a measure of establishment
process control for reducing exposure of the
public to pathogens. FSIS expects
establishments to control their processes to
ensure that public exposure to pathogens is
minimized. The Agency has found that using
pathogen reduction performance standards in
this way is effective in encouraging improved
establishment control of pathogens.

After our review and evaluation of the
testing results for several years, in which the
frequency with which Salmonella was found
in testing at young chicken establishments
rose, FSIS published a Federal Register
Notice on February 27, 2006 (71 FR 9772—
9777; Docket 04-026N). This notice, among
other things, announced a new Agency
policy for reporting the results from the
Agency’s Salmonella testing program and
established three performance categories for
establishments. Performance Category 1 was
set at an upper limit of no more than half the
standard. Category 2 was set at more than
half but not exceeding the standard. Category
3 was for establishments exceeding the
standard. Thus, for young chickens, Category
1 performance for a set was defined as no
more than six positive samples out of a 51-
sample set, Category 2 as more than six but
no more than 12 positives, and Category 3 as
more than 12 positives in a set. For turkeys,
Category 1 was defined as no more than six

positive samples out of a 56-sample set,
Category 2 as more than six but no more than
13 positives, and Category 3 as more than 13
positives in a set.

In the 2006 Federal Register Notice, FSIS
stated that it intended to track establishment
performance with respect to the different
product classes sampled for Salmonella over
the next year and, after that time, publish the
names of establishments in Categories 2 and
3 for any product class that did not have 90
percent of its establishments in Category 1.
After the 2006 Federal Register notice, the
Agency added a second feature to its
Salmonella testing and reporting program. In
addition to having 90 percent of eligible
establishments in Category 1, in order to be
exempt from having any of its establishments
published, a product class must not have any
establishment in Category 3.

In 2008, FSIS published a notice in the
Federal Register (73 FR 4767-4774; Jan. 28,
2008) explaining certain policy decisions
relating to the Salmonella program and
announcing that the Agency would begin
publishing monthly results of completed
FSIS verification sets for establishments in
Categories 2 and 3, beginning with young
chicken slaughter establishments. In that
notice, the Agency clarified that Category 1
status requires two successive sets at no more
than half the standard, but that Categories 2
and 3 are determined by the most recent set.
Since publishing that notice, the Agency has
created a Category 2T for establishments
whose most recent set was at Category 1 level
but whose prior set was above half the
standard. Such establishments are counted in
aggregate statistics but are not published
individually. Publication of Category 2 and 3
young chicken establishments began in
March 2008, and FSIS continues to publish
the names of these establishments on or
about the 15th of each month. The
production class of whole young turkey
carcasses has had more than 90 percent of
establishments in Category 1 and no
establishments in Category 3 and thus has
not had Category 2 establishments published.
The Agency believes that publishing
Category 2 and 3 establishments has
provided an effective incentive for improving
performance.

[FR Doc. 2010-11545 Filed 5-13-10; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF COMMERCE
[Docket No. 100427198-2060-01]

Privacy Act System of Records

AGENCY: U.S. Census Bureau,
Department of Commerce.

ACTION: Notice of amended Privacy Act
System of Records: COMMERCE/
CENSUS-10 and 5.

SUMMARY: The Department of Commerce
(Commerce) publishes this notice to
announce the effective date of a Privacy
Act System of Records notice entitled
COMMERCE/CENSUS-5, Decennial
Census Program.

DATES: The system of records becomes
effective on May 14, 2010.

ADDRESSES: For a copy of the system of
records please mail requests to: Chief
Privacy Officer, Privacy Office, Room
HQ—8H168, U.S. Census Bureau,
Washington, DC 20233-3700.

FOR FURTHER INFORMATION CONTACT:
Chief Privacy Officer, Privacy Office,
Room HQ—8H168, U.S. Census Bureau,
Washington, DC 20233-3700, 301-763—
6560.

SUPPLEMENTARY INFORMATION: On March
18, 2010, the Department of Commerce
published and requested comments on a
proposed amended Privacy Act System
of Records notice entitled COMMERCE/
CENSUS-5, Decennial Census Program
(75 FR 13076). That notice proposed to
combine the American Community
Survey, and the Population and Housing
Census Records of the 2000 Census
Including Preliminary Statistics for the
2010 Decennial Census, into the
COMMERCE/CENSUS-5, Decennial
Census Program. No comments were
received in response to the request for
comments. By this notice, the
Department is adopting the proposed
amended system as final without
changes effective May 14, 2010.

Dated: May 7, 2010.
Brenda Dolan,

U.S. Department of Commerce, Freedom of
Information/Privacy Act Officer.

[FR Doc. 2010-11548 Filed 5-13—10; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Marine Mammal
Stranding Report/Marine Mammal
Rehabilitation Disposition Report

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before July 13, 2010.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
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14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Patricia Lawson, 301-713—
2322 or patricia.lawson@noaa.gov.
SUPPLEMENTARY INFORMATION:

1. Abstract

The marine mammal stranding report
provides information on strandings so
that the National Marine Fisheries
Service (NMFS) can compile and
analyze by region the species, numbers,
conditions, and causes of illnesses and
deaths in stranded marine mammals.
NMFS requires this information to
fulfill its management responsibilities
under the Marine Mammal Protection
Act (16 U.S.C. 1421a). The NMFS is also
responsible for the welfare of marine
mammals while in rehabilitation status.
The data from the marine mammal
rehabilitation disposition report are
required for monitoring and tracking of
marine mammals held at various NMFS-
authorized facilities. This information is
submitted primarily by volunteer
members of the marine mammal
stranding networks who are authorized
by NMFS.

II. Method of Collection

Paper applications, electronic reports,
and telephone calls are required from
participants, and methods of submittal
include the Internet through the NMFS
National Marine Mammal Stranding
Database and facsimile transmission of
paper forms.

III. Data

OMB Control Number: 0648—0178.

Form Number: None.

Type of Review: Regular submission.

Affected Public: Not-for-profit
institutions; and business or other for-
profit organizations.

Estimated Number of Respondents:
400.

Estimated Time Per Response: 30
minutes.

Estimated Total Annual Burden
Hours: 2,400.

Estimated Total Annual Cost to
Public: $2,448.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the

proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: May 11, 2010.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2010-11544 Filed 5-13—-10; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Applications and
Reporting Requirements for the
Incidental Take of Marine Mammals by
Specified Activities (Other Than
Commercial Fishing Operations) Under
the Marine Mammal Protection Act (fka
Applications and Reporting
Requirements for the Incidental Take
of Marine Mammals by Specified
Activities Under the Marine Mammal
Protection Act)

AGENCY: National Oceanic and
Atmospheric Administration (NOAA).
ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.
DATES: Written comments must be
submitted on or before July 13, 2010.
ADDRESSES: Direct all written comments
to Diana Hynek, Departmental
Paperwork Clearance Officer,
Department of Commerce, Room 6625,
14th and Constitution Avenue, NW.,
Washington, DC 20230 (or via the
Internet at dHynek@doc.gov).

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Jeannine Cody, (301) 713—
2289 or Jeannine.Cody@noaa.gov.

SUPPLEMENTARY INFORMATION:

1. Abstract

The Marine Mammal Protection Act
of 1972 (MMPA; 16 U.S.C. 1361 et. seq.)
prohibits the “take” of marine mammals
unless otherwise authorized or
exempted by law. Among the provisions
that allow for lawful take of marine
mammals, sections 101(a)(5)(A) and (D)
of the MMPA direct the Secretary of
Commerce to allow, upon request, the
incidental, but not intentional, taking of
small numbers of marine mammals by
U.S. citizens who engage in a specified
activity (other than commercial fishing),
within a specified geographical region,
if certain findings are made and either
regulations are issued or, if the taking is
limited to harassment, a notice of a
proposed authorization is provided to
the public for review.

Authorization for incidental takings
shall be granted: (1) If the Secretary,
acting by delegation through the
National Marine Fisheries Service
(NMFS), finds that the taking will have
a negligible impact on the species or
stock(s) and will not have an
unmitigable adverse impact on the
availability of the species or stock(s) for
subsistence uses (where relevant), and
(2) if the permissible methods of taking
and requirements pertaining to the
mitigation, monitoring and reporting of
such takings are set forth.

Issuance of an incidental take
authorization (ITA) under section
101(a)(5)(A) or (D) of the MMPA
requires three sets of information
collection: (1) A complete application
for an ITA, as set forth in NMFS’
implementing regulations at 50 CFR
216.104, which provides the
information necessary for NMFS to
make the necessary statutory
determinations; (2) information relating
to required monitoring; and (3)
information related to required
reporting. These collections of
information enable NMFS to: (1)
Evaluate the proposed activity’s impact
on marine mammals; (2) arrive at the
appropriate determinations required by
the MMPA and other applicable laws
prior to issuing the authorization; and
(3) monitor impacts of activities for
which take authorizations have been
issued to determine if predictions
regarding impacts on marine mammals
were valid.

II. Method of Collection

Applicants may transmit an electronic
application file or report (e.g. .doc or
.pdf file) via e-mail, or deliver paper
forms via hand delivery, the U.S. Postal
Service, or by an overnight delivery
service.



	Agency: DOC/NOAA/NMFS
	Agency#: 0648
	ombno: 0178
	2b: Off
	3a: Off
	3b: Off
	3c: On
	3d: Off
	3e: Off
	3f: Off
	4a: On
	4b: Off
	4b1: 
	4b2: 
	4b3: 
	4c: Off
	5y: Off
	5n: On
	6a: On
	6b: Off
	6bmonth: 
	6byr: 
	7,title: Marine Mammal Stranding Reports/Marine Mammal Rehabilitation Disposition Report
	8: None
	9: "marine mammal(s)", "fisheries", "endangered species", 
	10: Under the Marine Mammal Protection Act (MMPA) Section 402, the Secretary (i.e., Secretary of Commerce, who has delegated responsibility under this Act to the National Oceanic and Atmospheric Administration (NOAA) Assistant Administrator for Fisheries is responsible for collecting information on strandings, which the Secretary will compile and analyze, by region, to monitor species, numbers, conditions, and causes of illnesses and deaths of stranded marine mammals.  The Secretary is also responsible for collection of information on other life history and reference level data, including marine mammal tissue analyses, that would allow comparison of the causes of illness and deaths in stranded marine mammals with physical, chemical, and biological environmental parameters. 
	11a: x
	11b: P
	11c: 
	11d: 
	11e: 
	11f: 
	12a: Off
	12b: Off
	12c: On
	13a: 400
	13b: 4800
	13c: 60
	13d: 2400
	13e: 2400
	13f: 0
	13f1: 
	13f2: 
	14a: 0
	14b: 3
	14c: 3
	14d: 2
	14e: 1
	14f: 
	14g: 1
	15a: 
	15b: x
	15c: 
	15d: 
	15e: P
	15f: x
	15g: 
	16a: On
	16b: Off
	16c: On
	16c1: On
	16c2: Off
	16c3: Off
	16c4: Off
	16c5: Off
	16c6: Off
	16c7: Off
	16c8: Off
	16c9: 
	17y: Off
	17n: On
	18name: Patricia Lawson
	18phone: 301-713-2322
	theysign: signed by James H. Lecky 
	theydate: 09/22/2010
	mesign: signed by Sarah Brabson 
	medate: 09/22/2010


